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The  Attorney-General  v.  The  Bishop  op  Worcester.^ 

Maj  27  and  SO,  June  3  and  3,  and  NoTember  8, 1851. 

Charity —  Grammar  School —  Stat.  52  Oeo.  3,  c.  101,  (Sir  Samuel 
RomiUy's  Act)— Stat.  1  4*  2  Geo.  4,  c.  92,  {The  Charity  Commis- 
sioners  Act)  — Stat.  3  4*  4  Vict.  c.  77,  (He  Grammar  School  Act)  — 
Boarders. 

School  for  the  instraction  of  childron  in  good  literature  and  learning  held  to  be  a  grammar 
school  within  the  meaning  of  Sir  Eardlej  Wilmot's  Act,  3  &  4  Vict  c  77. 

The  decree  of  the  eoort,  confirming  the  decree  of  the  Commissionerg  for  Charitable  XTses  for 
the  refi^nlation  of  a  nammar  sdiool,  is  not  final  and  conclosiTe,  so  as  to  preclude  further 
alterations  in  the  scheme  by  order  of  the  court,  obtained  upon  petition,  either  under  Sir 
Samuel  BomiUy's  Act,  52  Geo.  3,  c.  101,  or  under  the  Grammar  School  Act,  3  &  4  Vict.  c. 
77 ;  and  therefore,  where  a  scheme  had  been  directed  hj  such  decrees,  and  an  alteration 
thereof  had  afterwards  been  obtained  upon  petitions  under  those  acta,  the  court  refused  to 
treat  such  alteration  as  a  nullity. 

Sir  Samuel  Romilly's  Act,  52  Geo.  3,  c.  101,  has  no  application  between  trustees  of  a  charity 
and  strangers,  but  only  between  trustees  and  the  objects  of  the  trust ;  and  it  is  in  the  dis- 
cretion of  the  court  as  to  what  extent  it  ought,  as  between  them,  to  be  applied. 

SembUj  the  Act  52  Geo.  3,  c.  101,  may  be  resorted  to  in  all  cases  where  the  objects  of  the 
chuity  have  no  distinct  interests,  and  where,  therefore,  the  Attorney-General  properly  re- 
presents them  aU ;  and  in  aU  cases  where,  although  there  may  be  distinct  interests,  no  sub- 
stantial question  of  principle  can  arise  between  the  seyerol  objects. 

The  term  "  free  school"  is  flexible  in  its  meaning,  and  is  to  be  considered  accordiog  to  die 
context  and  the  usage  which  has  prerailed  in  the  school  q 

It  is  competent  to  the  Attorney-General,  in  a  charitj  case,  to  call  upon  the  court  to  review  a 
scheme  which  has  been  settled  under  its  decree,  if  he  is  satisfied  that  the  scheme  does  not 
operate  beneficially  for  the  charity,  but  the  court,  in  acting  upon  such  an  application,  is 
bound  to  proceed  with  the  utmost  possible  caution,  and  to  require  the  clearest  evidence, 
not  only  tnat  the  existing  scheme  does  not  operate  beneficially,  but  that  it  can,  by  altera^ 
tion,  be  made  to  do  so  consistently  with  the  object  of  the  foundation. 

The  fact  that  the  income  of  a  free  grammar  school  is  sufiicient  to  provide  competent  ma^tera 
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Ibr  the  instmctioxi  of  the  free  scholars  is  not  of  itself  siifficient  as  a  ground  for  the  exdnsioii 
ofboaiden.  ^.^ 

•  •  •  •• 

Where  it  has  been  tibe  usage  at  a  fife*g^aqi{ilr  school  to  admit  the  children  of  dissenterSf 

and  there  is  no  positire  evidence  ooft^ii^^  the  benefit  of  the  charity  to  members  of  tho 


ligious  instmctio])  tfr^^j;»)line,  but  will  (as  in  The  Warvnck  /School  casCf  I  Ph.  564,)  leare 
the  details  of  bolfri6!d^*<&scretion  of  the  head-master. 


•  ••* 


Semhte^  IhaXonithas  no  ^ower  to  reyerse  the  decision  of  the  Charitj  Commissioners  or  tho 
Bisbop,JluAlef  4he  Charity  Commissioners  Act,  1  &  2  Geo.  4,  c  92,  npon  the  question  whether 
aa*  ^cSji^ge  of  charitj  lands  is  or  not  for  the  permanent  benefit  of  the  diarity. 

!••    •  '• 

./.  This  was  an  infonnation  against  the  Bishop  of  Worcester,  his  lord- 
ship's Chancellor,  the  Vicar  of  Kidderminster,  and  others,  the  trnstees 
and  feoffees  of  the  Free  Grammar  School  at  Kidderminster,  in  Wor- 
cestershire, filed  in  February,  1849,  and  seeking  to  vary  two  existing 
schemes  for  the  general  regulation  and  management  of  the  school,  for 
discharging  the  orders  of  the  court  respectively  confirming  those 
schemes,  to  refer  it  to  the  Master  to  settle  a  proper  scheme,  and  to  set 
aside  an  exchange  which  had  been  effected  of  a  part  of  the  school 
estates. 

By  inquisition  and  decree,  of  the  10th  of  October,  in  9  Car.  1,  of 
the  commissioners  appointed  by  a  commission  under  the  great  seal  of 
the  28th  of  the  previous  montn  of  December,  (and  which  decree  was 
subsequently  ratified  and  confirmed,  except  as  to  certain  items  of  ac- 
count, by  Lord  Keeper  Coventry  in  13  Car.  1,)  it  was  inter  alia  found 
that  divers  lands  and  tenements  in  Kidderminster  were  theretofore 
conveyed  to  feoffees  to  the  use  and  for  and  towards  the  purpose 
of  the  maintenance  of  a  schoolmaster  and  a  free  school  for  the 
education  of  children  and  youth  in  Kidderminster  in  good  litera- 
ture and  learning.  And  it  was  inter  alia  ordered  and  decreed  that 
thenceforth  the  rents  of  the  school  estates  should  be  bestowed  in  neces- 
sary reparations  of  the  school,  and  in  buying  necessary  books  for  the 
boys  by  40^.  per  annum,  and  the  rest  upon  the  two  masters  after  the 
rate  of  two  parts  to  the  high  schoolmaster,  and  one  part  to  the  lower 
schoolmaster,  such  schoolmasters  to  devote  themselves  to  teaching 
and  instructing  the  youth  and  scholars  coming  to  the  school  to  be 
taught  and  instructed,  without  using,  exercising,  or  following  any 
other  vocation,  profession,  or  business. 

Bv  the  report  of  Master  Sir  George  Rose  of  the  19th  of  November, 
1844,  pursuant  to  an  order  of  the  vice-chancellor  of  England,  of  the 
15th  of  April,  1842,  and  made  on  the  petition  of  certain  individuals, 
and  intituled  "  In  the  matter  of  the  Free  Grammar  School  of  Kidder- 
minster," (and  which  report  was  subsequently  confirmed  by  another 
order  of  his  honor  of  the  13th  of  December,  1844,)  a  scheme  was  set- 
tled and  approved  whereby  it  was  provided  inter  alia  that  the  head 
and  under-masters  of  the  school  should  be  always  members  of  the 
church  of  England,  and  the  former  a  graduate  of  an  English  univer- 
sity, in  holy  orders;  that  the  school  should  consist  of  forty  boys, 
children  of  inhabitants  of  Kidderminster,  members  of  the  church  of 
England  being  entitled  to  the  privilege  of  being  named  or  chosen, 
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but  if  such  nnmber  shotdd  not  at  any  time  be  made  np,  the  deficiency 
to  be  supplied  firom  childien  of  persons,  being  members  of  the  church 
of  England,  not  residing  at  Kidderminster ;  that  such  scholars  should 
be  considered  as  firee  boys,  and  instructed  in  Latin  and  Greek  with- 
out charge  or  payment,  and  should  be  further  instructed  in  history, 
geography,  and  mathematics,  writing,  and  other  useful  branches  of 
education,  on  payment  of  12.  each,  quarterly,  to  the  head-master ;  that 
such  additional  scholars  should  be  admitted  as  the  feoffees  should 
nominate,  being  phUdren  of  inhabitants  of  Kidderminster,  and  paying 
not  less  than  2^  each,  quarterly,  to  the  head-master;  that  the  schooE 
masters  should  have  the  privilege  of  taking  such  boarders  as  the 
feoffees,  with  the  approbation  of  the  visitor,  (the  Bishop  of  Worces- 
ter,) should  permit,  such  boarders  to  receive  their  instruction  with  the 
free  boys,  and  pay  such  smn  as  the  foeffees  should  direct;  and  that 
those  boys  and  scholars  who  were  not  then  receiving  any  education 
in  Latin  and  Greek,  and  who  had  been  instructed  in  reading,  writing, 
and  arithmetic  without  charge  or  payment,  should  continue  until  Lady- 
day  then  next,  when  the  said  school  was  to  cease,  but  such  scholars  to 
have  the  privilege  of  becoming  scholars  of  the  Free  Grammer  School 
under  the  terms  of  the  scheme. 

In  March,  1848,  the  head-master  of  the  school  (the  defendant 
Cockin)  and  the  vicar  of  Kidderminster  presented  a  petition  under  Sir 
Samuel  Romilly's  Act,  (52  Geo.  3,  c.  101,)  in  the  matter  of  the  school ; 
and  pursuant  to  an  order  thereon  by  the  Vice-Chancellor  of  England 
of  the  10th  of  March,  1848,  the  Master,  by  his  report  of  the  4th  of 
November,  1848,  (and  which  report  was  subsequently  confirmed  by 
another  order  of  his  honor  of  the  17th  of  November,  1848,)  settled 
and  approved  of  a  new  scheme,  whereby  it  was  provided,  iTtter  aliOf 
to  the  effect  above  stated  of  the  previous  scheme,  but  limiting  the 
admission  to  boys  between  eight  and  fifteen  years  of  age ;  and  that 
the  head-master  should  have  for'  his  use  Woodfield  House  and 
grounds,  which  had  been  then  recently  exchanged  for  the  Greenhill 
estates,  part  of  the  school  property  under  the  provisions  of  3  &  4  Vict 
c.,77,  (the  Grammar  School  Act.) 

The  school  estates  were  stated  to  produce  from  550/.  to  750/.  per 
annum. 

These  particulars  and  other  details  are  minutely  stated  in  the  judg- 
ment below. 

The  grounds  of  objection  to  the  above  schemes  on  the  part  of  the 
relators  were,  the  introduction  of  the  religious  test,  the  restrictions  of 
the  number  and  ages  of  the  free  boys,  the  payments  for  other  instruc- 
tion than  in  Latin  and  Greek,  the  admission  of  boarders  to  compete  for 
prizes,  the  introduction  of  paying  and  non-paying  classes  of  scholars, 
the  want  of  jurisdiction  of  the  court  to  direct  the  schemes  on  petition, 
and  (as  to  the  exchange)  the  improper  situation  of  Woodfield  House, 
its  bad  access  to  the  town  and  inadequacy  of  consideration  compared 
with  the  improvable  value  of  the  Greenhill  estates. 

Beihelly  RoU^  and  Cha/rles  BMj  appeared  for  the  relators. 
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R,  Palmer  and  Big^^  for  the  visitor  (the  Bishop  of  Worcester,) 
the  chancellor  of  the  diocese,  the  vicar  of  Kidderminster  and  others, 
the  trustees  and  feoffees  of  the  Kidderminster  Grammar  School  and 
its  estates. 

TAfi  Solicitor* General^  (Sir  W.  P,  Wood,)  and  Oraig^  for  the  Rev. 
William  Cockin  and  the  Kev.  Edward  Brine,  the  present  head  and 
mider-masters  of  the  school ;  and 

Rendallj  for  W.  Fawkes,'  a  retired  under-master,  to  whom  the 
trustees  had  granted  a  pension  of  100^  for  life,  under  Sir  Eardly  Wil« 
mot's  Act,  3  &  4  Vict  c.  77. 

The  following  cases  and  authorities  were  cited.  For  the  relators,  — 
Windsor  v.  The  Inhabitants  of  FarrAan^  Cro.  Car.  40 ;  $.  c.  Duke,  634 ; 
The  Attorney- General  v.  The  Earl  of  Stamford  (the  Manchester  School 
case,)  1  Ph.  737;  s.  c.  10  Law^  J.  Rep.  (n.  s.)  Chanc.  68  and  172;  I%e 
Attorney' General  y.  The  Earl  of  Mansfield,  (the  Wghgate  Scliool  case,) 
2  Russ.  501 ;  The  Attorney"  General  v.  Hartley,  (the  Bingley  School 
case,)  2  J.  &  W.  353 ;  In  re  Dean  Clarke's  CharUy,  8  Sim.  34 ;  The 
Attorney- General  y.  The  Earl  of  Devon,  (the  THverton  School  case,)  15 
Sim.  193 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc.  34 ;  i»  re  the  King's 
Grammar  School,  Warwick,  (the  Warwick  School  case,)  1  Ph.  5W; 
s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  338 ;  The  Attorney-  General  v. 
Jackson,  2  Keen,  541 ;  7%e  Attorney-  General  v.  The  Coopers'  Compcmy^ 
19  Ves.  187 ;  In  re  The  Rugby  Scliool,  1  Beav.  457. 

For  the  defendants,  —  Hyde  v.  Edwards,  1  Mac  &  Gor.  410 ;  s.  c. 
1  Hall  &  Twells,  552 ;  In  re  The  Shrewsbury  Grammar  School,  1  Mac. 
&  Gor.  324 ;  s.  c.  1  Hall  &  Twells,  204,  401 ;  19  Law  J.  Rep.  (n.  s.) 
Chanc.  287;  The  Attorney- General  v.  Green,  1  J.  &  W.  303;  The 
Attorney- General  v.  Bovill,  1  Phil.  762;  The  Attorney- General  v. 
CuUum,  1  You.  &  C.  C.  C.  411 ;  TJie  Attorney- General  v.  The  Earl  of 
Clarendon,  (the  Harrow  School  case,)  17  Ves.  491 ;  The  Marquis  of 
Breadalbane  v.  The  Marquis  of  Chandos,  2  Myl.  &  Cr.  711 ;  s.  c.  7 
Law  J.  Rep.  (n.  s.)  Chanc.  28 ;  4  CI.  &  F.  43 ;  TTiompson  v.  Derham, 
1  Hare",  358 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  354 ;  Henderson  v. 
Henderson,  3  Hare,  100. 

And  in  reply, —  The  Corporation  of  Ludlow  v.  GreenhousCy  1 
BUgh,  N.  S.  66. 

November  8.  Turner,  V.  C.  This  information  relates  to  the  school 
at  Kidderminster,  and  it  prays  that  it  may  be  declared  that  the  whole 
income  is  for  the  benefit  of  the  school ;  and  that  all  the  benefits  of, 
and  arising  firom,  the  school  ought  to  be  confined  to  free  scholars  only ; 
and  that  the  masters  of  the  school  ought  not  to  be  allowed  boarders,  and 
that  the  free  scholars  to  the  school  ought  not  to  be  required  to  make 
any  payment  for  their  education ;  and  that,  in  the  administration  of 
the  charity,  children  who  or  whose  parents  are  members  of  the  church 
of  England  ought  not  to  have  any  advantage  or  privilege  over  children 
who  or  whose  parents  are  not  members  of  the  church  of  Eng- 
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land,  and  that  all  boys  who  can  read  and  write  are  proper  objects  of 
the  charity ;  and  that  several  orders  which  have  been  made  by  the 
Court  in  relation  to  the  school  may  be  discharged,  and  that  it  may 
be  referred  to  the  Master  to  settle  a  proper  scheme  for  the  general  re- 
lation and  management  of  the  chari^,  having  regard  to  the  above 
declarations,  and  that  an  exchange  of  an  estate  belonging  to  the 
charity,  called  the  Ghreenhill  estate,  for  a  house  and  estate  called 
Woodfield,  may  be  set  aside  and  proper  proceedings  taken  for  that 
purpose.  That  the  defendant  Cockin,  who  is  the  master  of  the  school, 
may  be  decreed  to  make  good  to  the  charity  the  damage  occasioned 
thereto  by  the  exchange. 

No  trace  is  now  to  be  found  of  the  deeds  or  instruments  by  which 
the  school  was  foimded ;  but  it  appears  by  an  inquisition  taken  in 
the  ninth  year  of  the  reign  of  Charles  L  upon  a  commission  issued 
under  the  statute  of  Eliz.,  that  various  parcels  of  land  had  been  there* 
tofore  conveyed  to  the  use  and  for  and  towards  the  maintenance  of 
schoolmasters  and  a  free  school  for  the  education  of  children  and 
youth  in  Kidderminster  in  good  literature  and  learning,  and  it  appears 
that  upon  this  inquisition  the  commissioners  made  a  decree  whereby, 
after  various  provisions  relating  to  the  letting,  and  the  misemplovment 
of  the  rents  of  the  land  which  were  described  as  belonging  to  the  free 
school,  they  ordered  and  decreed  that  no  person  or  persons  should  be 
admitted,  elected,  chosen,  allowed,  or  approved  of  to  be  schoolmaster 
or  schoolmasters  of  the  Free  School  in  Kidderminster  aforesaid,  nor 
have  any  benefit,  profit,  wa^es,  or  stipend  belonging  to  the  said 
school  or  master  or  masters  oi  the  same,  but  such  person  and  persons 
should  wholly  and  altogether  employ  him  and  themselves  as  school- 
masters of  the  said  school,  and  not  employ  him  or  themselves  in  any 
manner  of  other  professions  or  businesses,  which  might  or  should  hinder 
or  any  way  take  away  the  continual  attendance  and  diligence  of  such 
schoolmaster  or  schoolmasters  upon  the  said  school  and  the  scholars 
therein ;  but  that  if  any  such  schoolmaster  should  in  any  way  or  at 
any  time  neglect  the  said  school  and  their  duty  therein,  and  also  upon 
any  other  reasonable  cause,  such  schoolmaster  or  schoolmasters  should 
be  removed  and  discharged  from  being  further  schoolmaster  or  school- 
masters of  the  said  school,  and  be  deprived  of  all  future  profit,  benefit| 
wages,  or  stipend  belonging  unto  the  said  school  or  schoolmasters. 
They  further  ordered  and  decreed  that  cjl  the  rents  thenceforth  to  be- 
come due  for  the  premises  shoidd  be  employed  and  bestowed  in  the 
necessary  expenses  of  the  school,  and  in  buying  necessary  books  for 
the  schoolboys  40s.  per  annum ;  or  so  much  thereof  as  need  should 
require,  and  the  rest  upon  the  schoolmasters  for  the  time  being,  for  their 
wages  and  stipend,  for  their  pains  and  diligence  in  the  duties  of  their 
several  places  in  teaching  and  instructing  the  youth  and  scholars 
there  coming  to  be  taught  and  instructed ;  the  payments  to  the  school- 
masters to  be  at  the  rate  of  two  parts  to  the  high  schoolmaster  and 
one  part  to  the  low  schoolmaster.  They  also  ordered  and  decreed 
that  no  person  or  persons  whatsoever  should  from  thenceforth  be 
nominated,  elected,  chosen,  appointed,  or  approved,  to  be  high  or  low 
schoolmaster  or  schoolmasters  of  the  said  school,  but  by  the  high 


6  COURTS  OF  CHANCERY,  1851-52. 

The  Attorney-General  v.  The  Bishop  of  Worcester. 

bailiff  of  Kiddenninster  aforesaid  for  the  time  being,  and  certain  of 
the  feoffees  of  the  premises  for  the  time  being,  with  the  consent  and 
approbation  of  the  Bishop  of  Worcester  for  the  time  being,  or  of  the 
chancellor  for  the  time  being ;  and  that  such  person  or  persons  so  to 
be  nominated,  elected,  chosen,  placed,  and  approved  to  be  schoolmas- 
ter of  the  same  school  should  be  of  good  and  laudable  life,  gesture, 
and  conversation,  painful,  diligent,  and  industrious  in  his  or  their 
place  and  places  of  schoolmaster  and  schoolmasters  as  aforesaid,  and 
should  continue  no  longer  schoolmaster  or  schoolmasters  of  the  same 
school  than  he  or  they  should  so  demean  and  behave  themselves  as 
aforesaid  in  painful  diligence  and  industrious  manner  in  teaching 
and  instructing  the  youth  and  scholars  coming  to  the  said  school  to 
be  taught  and  instructed  without  using  or  exercising  or  following 
any  other  vocation,  profession,  or  business.  And  the  decree  also  con- 
tained provisions  as  to  letting  and  rents,  and  appointed  new  feoffees, 
and  gave  directions  for  the  continuance  of  the  trustees,  and  provided 
that  the  bishop  for  the  time  being,  and  his  chancellor  and  the  high 
bailiff  of  Kidderminster  for  the  time  being,  should  be  three  of  the 
trustees. 

It  appears  that  some  exceptions  were  taken  to  this  decree,  and 
were  referred  to  the  commissioners  for  their  consideration,  and  that  the 
commissioners  certified  in  favor  of  some  alterations  in  the  decree  a$ 
to  several  matters  affecting  the  tenants ;  and  that  the  case  having 
then  come  before  the  lord  chancellor,  upon  exceptions  to  the  certifi- 
cate, he,  on  the  12th  of  June,  in  the  thirteenth  of  Charles  I.,  made  a 
decree,  by  which,  according  to  the  power  and  authority  in  that  behalf 
given  to  him  by  the  statute,  he  ordered  that  the  decree  of  the  com- 
missioners,  and  all  the  matters  therein  contained,  should  be  ratified 
and  confirmed  by  the  decree  and  authority  of  this  court,  according  to 
the  alterations  in  the  said  certificate. 

The  property  of  the  charity  appears  to  have  been,  from  time  to 
time,  conveyed  to  new  trustees ;  and  in  the  year  1825  a  scheme  for 
the  appointment  of  trustees  of  the  charity  was  settled  under  an  order 
of  this  court ;  but  the  Bishop  of  Worcester,  the  chancellor,  and  the 
high-bailiff  of  Kidderminster,  have  always  been  retained  as  trustees 
in  conformity  with  the  decree  of  the  commissioners,  and  no  alteration 
in  the  trusts  declared  by  the  decree  appears  to  have  been  attempted 
to  be  made  down  to  the  year  1842. 

By  an  order  of  this  Court,  dated  the  15th  of  April,  1842,  and  made 
upon  the  petition  of  the  then  trustees,  in  the  matter  of  the  charity, 
under  the  title  of  "  The  Matter  of  the  Free  Grammar  School  of  Kid- 
derminster, in  the  county  of  Worcester,"  it  was  referred  to  the  Master 
to  approve  of  a  scheme  for  the  future  regulation  and  government  of 
the  Free  Grammar  School,  regard  being  had  to  the  provisions  of  the 
act,  3  and  4  Vict  c.  77,  The  Grammar  School  Act ;  and  the  attorney- 
general,  by  his  counsel  or  solicitor,  was  to  be  at  liberty  to  attend  the 
Master  oh  the  matter  referred  to  him.  In  pursuance  of  this  order,  the 
Master  made  his  report,  dated  the  19th  of  November,  1844,  by  which, 
after  certifying  that  he  had  been  attended  by  the  solicitors  for  the  pe- 
titioners and  for  the  attorney-general,  and  stating  that  it  appeared, 
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by  an  affidavit  laid  before  bim,  that  the  yearly  income  of  the  charity 
estates  was,  in  the  year  1825,  491/.  195.  IcL  or  thereabouts,  and  that 
the  then  present  yearly  income  of  the  charity  amounted  to  507/.  5s, 
or  thereabouts,  and  that  certain  leases  would  shortly  fall  in,  by  which 
it  was  probable  the  income  would  increase  considerably,  and  that  the 
school  was  then  divided  into  two  departments,  the  upper  school  and 
the  lower  school,  and  that  the  number  of  free  scholars  attending  the 
free  school  then  amounted,  in  the  upper  school  to  eight  and  in  the  lower 
school  to  forty ;  and  that  the  number  of  free  scholars  for  many  years 
past  had  not  exceeded  that  number,  but  that  if  the  school  was  placed 
under  improved  management  and  regulations  it  was  probable  the 
number  of  scholars  would  be  increased,  and  that  the  Rev.  T.  Morgan, 
the  then  head-master  of  the  Free  Grammar  School,  was  of  the  age  of 
eighty  years  or  thereabouts,  and  was  willing  to  resign  his  office  on 
having  a  retiring  pension  under  the  provisions  of  the  Grammar  School 
Act,  and  he  found  that  Mr.  W.  Fawkes,  the  late  under-master  of  the 
school,  was  in  the  seventieth  year  of  his  age,  and  had  resigned  his 
office,  upon  an  understanding  that  he  should  be  allowed  a  retiring 
pension  of  100/.  a  year  for  life,  under  the  provisions  of  the  said  act ; 
and  he  set  forth  in  the  second  schedule  to  the  report  the  scheme 
which  he  approved  for  the  future  regulation  and  government  of  the 
Free  School. 

The  provisions  of  the  scheme  set  forth  in  the  second  schedule  to 
this  report,  so  far  as  they  are  material  to  be  stated,  were  as  follows :  ^- 
Article  1  provided  for  a  retiring  pension  of  150L  a  year  to  the  Rev. 
T.  Morgan,  the  late  bead-master  of  the  Free  Grammar  School,  who, 
in  the  mean  time,  had  retired;  and  for  a  retiring  pension  of  100/. 
a  year  to  Mr.  Fawkes,  the  late  under-master.  Article  2  provided  that 
the  Bishop  of  Worcester,  for  the  time  being,  should  be  visitor  of  the 
Free  Grammar  School ;  and  the  vicar  of  Kidderminster,  for  the  time 
being,  should  always  be  one  of  the  trustees  of  the  school  Articles 
3  and  4  provided  for  the  application  of  the  rents  of  the  estate,  in  the 
first  place,  in  payment  of  repairs,  and  of  what  should  be  necessary, 
in  the  opinion  of  the  trustees,  or  the  majority  of  them,  for  books,  not 
only  for  the  service  of  the  Free  Ghrammar  School,  but  also  for  prizes, 
in  books,  to  be  given  at  the  yearly  examination,  with  a  proviso,  that 
the  amount  should  not  exceed  oO/.  per  annum ;  and  then,  in  pay- 
ment of  the  retiring  pensions  and  of  the  salaries  of  the  head  and 
under-masters,  and  of  the  clerk  and  collector,  and  other  expenses. 
And  it  provided  for,  and  directed  the  surplus  to  be  invested  and  accu- 
mulated, subject  to  any  directions  to  be  given  by  the  court,  upon  a 
proper  application  for  the  purpose.  Article  6  provided  that  the  trus- 
tees, or  the  majority  of  them,  should,  with  aU  convenient  speed,  upon 
any  vacancy,  nominate,  for  the  approbation  of  the  visitor,  an  apt  and 
able  man,  in  learning,  manner,  and  discretion ;  and  that,  upon  the 
approbation  of  the  visitor,  the  trustees  should  elect  him  to  be  school- 
master of  the  said  school ;  and  that  they  and  the  visitor  should  also, 
in  like  manner,  elect  and  choose  another  able  and  discteet  person  to 
be  under-master  or  usher  of  the  said  school;  such  masters  to  be 
always,  respectively,  members  of  the  church  of  England;  and  the 
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head^master  to  be  a  graduate  of  an  Englifih  universitVf  and  also  ad- 
mitted in  holy  orders.  Article  7  provided  that  the  school  should  consist 
of  forty  boys,  to  be  nominated  by  the  trustees,  the  children  of  the  in* 
habitants  of  the  borough  and  foreign  of  Kidderminster,  members  of  the 
church  of  England,  being  entitled  to  the  privilege  of  being  named  or 
chosen ;  but  that  if,  at  any  time,  the  number  of  forty  boys  should  not 
be  made  up,  by  application  or  nomination,  &om  the  borough  or  fo-* 
reign  of  Kidderminster,  the  deficiency  might  be  made  up  from  child- 
ren of  persons,  being  of  the  church  of  England,  not  residing  within 
the  borough  or  foreign.  Article  8  provided  that  such  scholars,  when 
chosen,  should  be  considered  as  free  boys,  and  instructed  in  Latin 
and  Greek,  without  charge  or  payment;  and  that  they  should  further  be 
instructed  in  history,  geography,  mathematics,  and  other  usual  branches 
of  education,  on  payment  of  1^  per  quarter,  the  payments  to  be  made 
to  the  head-master.  Article  9  provided  that,  in  addition  to  the  forty 
boys  so  to  be  named  and  educated,  there  should  be  admitted  into  the 
school  such  other  boys  as  the  trustees  should,  from  time  to  time,  no- 
minate, sanction,  and  direct,  being  children  of  the  inhabitants  of  the 
borough  and  foreign  of  Kidderminster,  who  should  receive  the  same 
education,  in  all  respects,  as  the  forty  boys  or  scholars ;  such  addi- 
tional scholars  not  to  pay  less  than  the  sum  of  2L  per  quarter  to  the 
head-master,  in  such  manner  as  the  trustees  should  direct.  Article 
10  provided  that .  the ;  head-master  should,  as  and  when  required  by 
the  trustees,  and  subject  to  their  consent  and  approval,  appoint  one 
or  more  assistant  or  assistants,  other  than  the  under-master,  who 
should,  under  the  superintendence  of  the  head-master,  instruct  the 
scholars  in  history,  geography,  writing,  arithmetic,  mathematics,  and 
other  usual  branches  of  education ;  the  head-master  to  pay  to  such 
assistants  such  salaries  as  the  trustees  should  deem  reasonable.  Ar- 
ticle 11  provided  that  the  schoolmasters  should  have  the  privilege  of 
taking  such  a  number  of  boarders  into  their  houses,  for  the  purpose 
of  receiving  their  education  in  the  said  school,  as  the  trustees,  with  the 
approbation  of  the  visitor,  should  permit  and  approve  of,  such  board- 
ers always  to  receive  their  instruction  in  common  with  the  free  boys, 
such  boys  paying  such  sum  as  the  trustees  should  direct  and  approve ; 
but  no  other  distinction  to  be  made  between  the  boarders  and  free 
boys,  in  school-hours,  or  as  to  the  privileges  and  enjoyments  of  the 
school,  or  in  their  discipline  or  treatment,  in  any  respect.  Article  12 
fixed  the  salaries  of  the  schoolmaster  and  the  under-master  at  the 
following  minimum  rate, — the  schoolmaster  300Z.  a  year  and  a  house, 
and  the  under-master  100/.  a  year  and  a  house;  and  it  assigned 
houses  belonging  to  the  school  property  to  the  schoolmaster  and  un- 
der-master, respectively,  for  their  respective  uses.  And,  after  reciting 
that  the  house  assigned  to  the  schoolmaster  was  small,  and  insuffi- 
cient for  the  accommodation  of  boarders,  it  provided  that  it  should 
be  competent  to  the  trustees,  at  any  time,  with  the  approbation  of 
the  visitor,  to  allow  the  master  to  reside  in  any  other  house  within 
the  precincts  of  the  borough  of  Kidderminster;  and  that,  in  such 
case,  the  trustees  might  let  the  master's  house,  and  permit  the  mas- 
ter to  receive  the  rents  thereof,  to  enable  him  the  better  to  provide  for 


COURTS  OF  CHANCERY,  1851-62.  9 

Th«  Attoniej-Qeneral  v.  The  Biahop  of  Woroetter. 

himself  and  his  boarders  a  larger  house.  Article  13  laid  down  the 
rules  and  regulations  for  the  conduct  of  the  school,  amongst  which 
were  the  following :  -»  That  the  business  of  the  day,  in  the  school, 
should  commence  and  end  in  the  prescribed  forms  of  prayer,  to  be 
approved  of  by  the  visitor  for  the  time  being ;  and  that  such  a  pop* 
tion  of  Saturday  in  each  week,  as  might  seem  proper  to  the  master, 
should  be  devoted  to  the  instruction  of  the  respective  scholars  in  the 
principles  of  the  Christian  religion,  and  the  doctrines  and  rites  of 
the  church  of  England ;  that  all  the  scholars,  except  as  thereinafter 
mentioned,  should  repair  to  the  parish  or  some  other  church  of  Kid- 
derminster twice  every  Sunday,  and  on  such  of  the  days  set  apart 
for  public  worship  as  the  trustees  should,  from  time  to  time,  direct ; 
and  that  the  head  or  under-master  should  attend  the  boys  at  church 
on  every  occasion,  with  a  proviso,  that  the  trustees  might  excuse,  by 
a  note  in  writing,  any  boy  or  boys  firom  such  attendance,  upon  request 
made  to  them  by  the  parents  of  any  such  boy  or  boys ;  and  that  such 
person,  so  excused,  shpuld  not  be  compelled  to  attend  at  church 
morning  or  evening.  That  no  boy  should  be  admitted  into  the 
school  who  was  less  than  eight  or  more  than  sixteen  years  of  age. 
That  there  should  be  a  yearly  examination  by  an  examiner  appointed 
by  the  visitor,  who  should  report  to  the  trustees,  and  also  to  the  visit- 
or, the  state  of  improvement  and  proficiency  of  the  scholars,  and  the 
general  state  of  the  school,  and  also  recommend  such  as  were  suffi- 
ciently advanced  to  be  drafted  into  the  upper  school ;  and  that,  in 
case  the  visitor  should  approve  of  the  recommendation,  the  same 
should  be  forthwith  adopted.  Article  15  gave  to  the  trustees  power 
to  appoint  a  clerk  and  a  collector,  with  salaries.  And  Article  21  was 
as  follows :  —  ^  That,  inasmuch  as  there  had  been,  previous  to  that 
time,  a  number  of  boys  or  scholars  not  receiving  any  education  in 
Latin  and  Greek,  who  had  been  instructed  in  reading,  writing,  and 
arithmetic,  without  charge  or  payment,  and  it  was  desirable  that  they 
should  not  be  deprived  of  the  advantage  thus  afforded  them,  the  trus- 
tees should  have  the  power  to  allow  them  to  continue  at  the  said 
school  without  any  payment,  except  the  mere  payment,  quarterly,  for 
stationery,  until  the  25th  of  March,  1845,  when  the  said  school  was 
to  cease;  but  the  scholars  thereof  to  have  the  privilege  of  becoming 
scholars  of  the  Free  Grammar  School,  under  the  terms  of  the 
scheme." 

By  an  order  of  the  court,  dated  the  13th  of  December,  1844,  this 
report  was  confirmed,  and  the  scheme  directed  to  be  carried  into 
effect  This  order  was  made  upon  the  petition  of  the  then  trustees 
in  the  matter  of  the  charity,  under  the  same  title  as  before,  of "  The 
Matter  of  the  Free  Grammar  School  of  Kidderminster,  in  the  County 
of  Worcester;"  and  the  Attorney-General  appeared  upon  the  peti- 
tion. Upon  the  retirement  of  the  Rev.  Thomas  Morgan  from  the 
head-mastership  of  the  school,  pending  the  above  proceedings,  and, 
on  the  21st  of  February,  1843,  the  Rev.  W.  Cockin  was  elected  to 
be  head-master  in  his  place ;  and  in  some  circulars,  which  appear  to 
have  been  issued  for  the  information  of  candidates  with  reference  to 
the  election,  it  was  stated,  that  the  master  would  be  allowed  to  take 


10  COURTS  OF  CHANCERY,  1851-52. 

The  Attorney-General  o.  The  Bishop  of  Worcester. 

any  number  of  boarders  the  house  would  accommodate.  That  the 
school  was  open  to  the  parish  at  large ;  that  there  was  no  payment 
with  scholars ;  and  that  the  course  of  education  was  classical  and 
mathematical.  The  number  of  free  pupils  in  the  school  was  also 
stated,  and  it  was  mentioned  that  there  were  no  boarders. 

Mr.  Fawkes,  the  under-master  of  the  school,  having  also  retired 
from  his  office,  as  stated  in  the  report,  on  the  25th  of  March,  1844, 
the  Rev.  E.  Brine  was  appointed  under-master  in  his  place.     Soon 
after  Mr.  Cockin  was  appointed  to  be  head-master  of  the  school ;  and, 
in  the  month  of  September,  1843,  be  purchased  a  house  in  the  bor- 
ough of  Kidderminster,  called  Woodfield  House,  with  about  nine 
acres  of  land  attached  to  it,  and  fitted  up  the  house  for  boarders. 
It  appears  to  have  been  made  capable  of  accommodating  about  fifty 
boarders ;  and,  under  the  12th  article  of  the  scheme,  Mr.  Cockin  was 
allowed  to  reside  in  this  house,  and  has  ever  since  resided  in  it,  and 
taken  boarders  there.      The  house  and  lands  thus  purchased  by  Mr. 
Cockin  were,  in  the  year  1848,  exchanged  by  him  with  the  trustees  of 
the  charity  for  another  estate,  in  the  parish  of  Kidderminster,  belong- 
ing to  the  charity,  and  called  the  GreenhiU  Estate,  containing  about 
fi^  acres.    This  exchange  was  effected  under  the  powers  of  the  act, 
1  &  2  Geo.  4,  c  92,  for  authorizing  the  exchange  of  charity  lands, 
and  all  the  provisions  of  the  act  appear  to  have  been  duly  observed, 
including  the  valuation  required  by  it.   The  exchange  was  completed 
by  a  deed,  dated  the  3d  of  February,  1848,  by  which  the  Woodfield 
estate  was  conveyed  to  the  trustees  of  the  school,  and  the  GreenhiU 
estate  to  Mr.  Cockin,  and  Mr.  Cockin  has  since  sold  the  GreenhUl  es- 
tate. It  appears  that,  although  Mr.  Cockin  was  thus  permitted  to  reside 
in  Woodfield  House,  the  school  continued,  down  to  this  time,  to  be 
carried  on,  as  it  had  before  been,  in  an  old  building  adjoining  the 
parish  church,  and  which  was  not  included  in  any  of  the  deedlB  by 
which  the  charity  propertv  was  conveyed.    In  thw  state  of  circum- 
stances, the  Vicar  of  Kidderminster  came  to  an  agreement  with  his 
co-trustees  that  the  trustees  should  give  up  possession  of  the  building 
adjoining  the  parish  church,  upon  the  terms  of  his  erecting  a  new 
school-room,  adjoining  Woodfield  House,  at  an  expense  of  not  less 
than  1,200/. ;  and,  thereupon,  on  the  7th  of  March,  1848,  Mr.  Cockin 
and  the  vicar  presented  a  petition  in  this  court,  in  the  matter  of  the 
charity,  under  the  same  title  as  before,  stating  the  exchange  and  the 
agreements ;  and  that,  by  reason  thereof,  it  was  desirable  that  a  re- 
duction of  the  salary  of  the  head-master  should  be  made,  and  that, 
for  that  purpose,  an  alteration  in  the  scheme  would  become  neces- 
sary, and  praying  that  the  agreement  between  the  vicar  and  the  trus- 
tees might  be  confirmed,  and  that  it  might  be  referred  to  the  Master,  to 
examine  and  approve  of  a  new  scheme  for  the  future  regulation  and 
government  of  the  Free  Grammar  School,  regard  being  had  to  the 
provisions  of  the  grammar  school. 

By  an  order  made  upon  this  petition,  and  dated  the  10th  of  March, 
1848,  it  was  referred  to  the  Master  to  inquire  whether  it  would  be  fit 
and  proper,  and  for  the  benefit  of  the  charity,  that  the  agreement 
should  be  carried  into  effect;  and  this  order  also  referred  it  to  the 


COURTS  OP  CHANCERY,  1861-52.  11 

The  Attomej-General  v.  The  Blihop  of  Worcester. 

Master  to  approve  of  a  new  scheme  in  the  terms  prayed  by  the  peti* 
tion.  In  pursuance  of  this  order  the  Master  made  a  report,  dated  the 
4tb  of  November,  1848,  by  which,  after  certifying  that  he  had  been 
attended  by  the  solicitors  for  the  petitioners  and  for  the  Attorney* 
General,  he  approved  of  the  agreement,  and  of  a  new  scheme  for  the 
regulation  and  government  of  the  school  The  scheme  approved  of 
by  this  report  was  in  substance  the  same  as  that  which  the  Master 
had  approved  by  his  former  report,  the  only  material  variations  being 
that  the  head-master  was  to  have  240^  a  year,  and  Woodfield  House 
and  grounds  instead  of  his  salary  of  3002.  a  year ;  that  the  under* 
master  was  to  have,  in  addition  to  the  house  which  had  been  before 
assigned  to  him,  the  house  which  by  the  former  scheme  had  been 
assigned  to  the  head-master ;  and  that  the  school  was  to  be  carried 
on  at  Woodfield  House. 

This  report  was  confirmed  by  an  order  dated  the  17th  of  Novem- 
ber, 1848. 

The  school  has  been  conducted  upon  the  footing  of  the  schemes 
from  the  times  thev  have  respectively  been  in  force.  It  had  sunk  to 
a  low  ebb  at  the  tmie  of  Mr.  Morgan's  retirement,  there  being  then 
only  seven  firee  boys  in  the  upper  school,  and  there  were  then  no 
boarders.  Upon  the  appointment  of  Mr.  Cockin  to  the  head-master- 
ship in  1843,  it  rose  considerably ;  and  when  Mr.  Fawkes  retired  at 
Lady-day,  1844,  there  were  sixty-three  firee  boys  in  the  school,  of  whom 
thirty  were  in  the  upper  school,  where  Ghreek  and  Latin  were  taught, 
and  thirty-three  in  the  lower  school,  where  the  instruction  was  in 
English  only.  The  number  of  firee  boys  appears  to  have  still  further 
increased  in  the  year  1844,  as  it  is  admitted  that  there  were  forty-four 
boys  in  the  upper  school  at  some  time  in  that  year.  Since  the  year 
1844,  however,  the  number  of  firee  boys  has  gradually  decreased,  and 
at  the  time  of  the  filing  of  this  information,  there  were  only  thirteen 
firee  boys  in  the  school  The  number  of  boarders,  on  the  other  hand, 
has  sradnally  increased ;  and  when  this  information  was  filed  there 
were  thirt}r.4ie  boaidei;  in  the  echooL 

At  the  time  when  Mr.  Cockin  was  appointed  to  the  head-master- 
ship, no  payment  was  required  firom  the  free  boys  for  their  education, 
but  firom  Michaelmas,  1843,  the  firee  boys  in  the  upper  school  were, 
by  direction  of  the  trustees,  required  to  make  a  quarterly  payment  to 
the  head-master  for  instruction  in  English  and  other  branches  of  edu- 
cation, Latin  and  Greek  only  being  taught  firee  of  charge,  and  it  is 
admitted  by  the  information  that  before  Mr.  Cockin's  appointment, 
small  payments  varying  firom  25.  6d.  to  5s,  a  quarter  had  sometimes 
been  required  to  be  made  in  respect  of  writing  and  arithmetic. 

Many  of  the  inhabitants  of  Kidderminster  being  dissatisfied  with 
the  scheme  of  1844,  a  public  meeting  of  the  inhabitants  was  held  on 
the  1st  of  December,  1848,  at  which  resolutions  were  passed  con- 
demning that  scheme  in  the  particulars  complained  of  by  the  in- 
formation and  in  other  respects,  and  it  was  resolved  to  petition  the 
Lord  Chancellor  and  the  Bishop  of  the  diocese  as  visitors,  and  a  com- 
mittee was  appointed  to  watch  the  interests  of  the  school,  to  take 
proceedings  in  equity  or  otherwise,  and  to  dispose  of  the  subscrip- 
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tions  of  the  parishioners  to  defray  the  expenses  thereof.  In  pursu- 
ance of  those  resolutions,  a  memorial  was  presented  to  the  Bishop 
of  Worcester,  as  visitor,  in  which  the  principal  grounds  of  complaint 
were  the  quarterly  payments  charged  by  the  scheme  upon  the  free 
boys,  the  non-exercise  by  the  trustees  of  their  power  to  limit  the 
number  of  boarders,  and  the  non-distribution  of  the  30^  a  year  in 
books  and  prizes.  The  bishop  answered  this  memorial  on  the  13tb 
of  January,  1849,  to  the  effect  that  the  quarterly  payments  being  im- 
posed by  the  scheme,  the  alleged  grievance  in  that  respect  was  not 
within  his  jurisdiction  as  visitor,  that  he  should  not  feel  himself  jus- 
tified in  interfering,  as  visitor,  with  the  discretionary  power  which  by 
the  scheme  was  reserved  to  the  trustees  of  limiting  the  number  of 
boarders,  and  that  it  having  been  proved  before  him  that  the  funds 
of  the  school  were  not  adequate  to  meet  the  30^  per  annum,  the  only 
direction  he  could  give  respecting  it  was,  that  it  should  be  applied 
according  to  the  scheme  whenever  there  was  a  sufficient  surplus, 
after  paying  the  salaries  of  the  masters  and  other  school  expenses. 
The  bishop's  answer  to  the  memorial  went  on  to  state  that  grammar- 
schools,  such  as  that  at  Kidderminster,  were  not  intended  for  the 
general  education  of  the  inhabitants  of  towns,  but  were  exclusively 
instituted  for  the  purpose  of  affording  opportunities  for  a  good  clas- 
sical education  to  the  sons  of  merchants,  tradesmen,  and  others 
evincing  an  aptitude  for  learning.  That  the  scheme  had  conceded 
this  privilege  to  the  inhabitants  of  Kidderminster  on  payment  of  1/. 
per  quarter,  which  was  a  trifling  charge  for  such  an  education,  and 
that  it  was  not  for  him,  as  visitor,  to  decide  whether  it  would  have 
been  more  advisable  that  such  education  should  have  been  afforded 
to  the  inhabitants  gratuitously,  as  the  point  was  settled  by  the 
scheme.  The  application  to  the  bishop  having  thus  failed  of  effect, 
this  information  was  filed  on  the  6th  of  February,  1849,  against  the 
trustees,  and  against  the  present  master  and  under-master,  and  Mr. 
Fawkes,  the  late  under-master  of  the  school  In  addition  to  the 
above-mentioned  facts,  in  relation  to  the  school,  the  information 
alleges  that  the  rental  of  the  charity  has  increased  since  it  was  re- 
ported, in  1844,  to  be  507/.  6*.,  and  that  it  is  now  of  the  value  of 
795/.  per  annum,  and  will,  from  the  falling  in  of  leases  and  other 
causes,  be  hereafter  considerably  increased ;  that  at  the  time  when 
the  above  petitions  were  presented,  it  was  known  by  the  parties  pre- 
senting them,  that  many  of  the  inhabitants  of  Kidaerminster  would 
not  approve  of  the  schemes  set.  forth  in  the  reports,  and  that  the  pe- 
titions were  presented  without  the  inhabitants  being  consulted,  in 
order  if  possible  to  prevent  questions  being  made  as  to  the  propriety 
of  the  schemes;  that  it  was  the  intention  of  the  founders  of  the 
school,  as  set  forth  in  the  inquisition  and  decree,  and  was  required  by 
the  decree,  that  the  school  should  be  a  free  school,  and  that  the  bene- 
fits thereof  should  be  enjoyed  by  free  scholars  only,  and  that  it  was 
contrary  to  the  intentions  of  the  founders  that  there  should  be  any 
boys  in  the  school  whose  parents  should  pay  towards  their  education 
therein,  and  that  no  payment  ought  to  be  made  by  the  free  scholars 
for  instruction  in  history,  geography,  and  mathematics,  writing,  and 
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other  branches  of  edacatipn,  but  that  all  such  branches  of  education 
were  comprised  in,  and  formed  part  of,  the  good  literature  and  learn- 
ing for  the  instruction  of  boys  in  which  the  charity  was  founded,  or 
at  all  events  ought  now  to  be  included  in  the  gmtuitous  education, 
which  was  an  essential  part  of  the  charity.  That  the  provisions 
contained  in  the  scheme  for  the  instruction  of  the  boys  in  the  doc- 
trines and  rights  of  the  church  of  England,  and  for  ihe  attendance 
of  the  boys  at  church,  and  for  giving  a  preference  to  boys  being  chil- 
dren of  members  of  the  church  of  England,  and  for  the  non-admis- 
sion of  boys  under  eight  years  of  age,  and  the  payments  required  by 
the  schemes  to  be  made  by  the  (Scholars  called  free  scholars  to  the 
head-master  hcul  prevented,  and  would,  unless  the  schemes  were 
altered,  continue  to  prevent  many  deserving  and  proper  objects  of  the 
charity  receiving  the  benefit  thereof^  and  that,  in  fact,  some  boys  who 
had  applied  for  admission  to  the  school  had  been  rejected  because 
their  parents  were  not  members  of  the  church  of  England,  and  other 
boys  had,  in  consequence  of  the  payments  required,  been  obliged  to 
discontinue  receiving  the  benefit  of  the  charity,  and  to  be  sent  to 
other  schools  supported  by  subscription. 

The  information  furth<»  alleges  that  the  boarders  had  been  allowed 
to  compete  with  the  free  scholars  for  the  prizes  which  were  annually 
distributed  in  conformity  with  the  provisions  of  the  scheme,  and  that 
in  consequence  of  the  greater  time  and  care  devoted  to  their  educa- 
tion, they  had  succeeded  in  gaining  neaily  all  the  prizes,  and  that  in 
the  year  1848,  they  had  obtained  twenty-one  out  of  twenty-four 
prizes.  That  the  success  of  the  boarders  as  to  the  prizes  occasioned 
ill-feeling  amongst  the  scholars,  and  was  disliked  by  parents  who  had 
sent,  or  might  be  willing  to  send  bovs  to  the  school.  That  the  inhabi- 
tants of  Kidderminster  being  nearly  all  persons  in  trade,  were  unable 
to  send  their  boys  to  the  school  as  boarders,  not  only  on  account  of 
the  expense,  but  because  the  head-master  considered  a  tradesman's 
son  objectionable  as  a  boarder,  and  that  the  revenue  of  the  school 
exceeded  7002.  a  year,  and  was  su^cient  to  provide  good  and  efficient 
masters  to  instruct  the  free  scholars  in  confonnity  with  the  decrees, 
witihout  resort  being  had  to  the  taJking  of  boarders,  and  that  the  mas^ 
ters,  by  the  taking  of  boarders,  ob^ined  a  much  larger  income  than 
was  necessary  for  the  masters  of  the  school  The  auegations  of  the 
information  as  to  the  exchange  are,  that  it  was  made  with  a  view  to 
Mr.  Cockin  taking  a  large  number  of  boarders,  and  providing  for  him 
a  larger  house  for  that  purpose,  and  that  it  was  improvident,  except 
upon  the  assumption  that  it  was  in  furtherance  of  the  intention  of 
the  founders  of  the  charity,  or  that  it  was  otherwise  justifiable  to  pro- 
vide for  the  head-master  out  of  the  trust  property  a  house  sufficiently 
large  to  accommodate  a  large  number  of  boarders.  That  by  reason 
of  the  exchange  the  revenue  derived  from  the  charity  estate  would  be 
permanently  diminished,  or  at  least  rendered  more  precarious.  That 
the  charity  estate  given  in  exchange  was  land  let  for  agricultural  pur- 
poses, and  much  more  desirable  property  for  the  charity  than  pro- 
perty consisting  principally  of  a  house ;  that  it  was  land  which,  from 
its  peculiar  position,  was  likely  to  increase  considerably  in  value,  and 
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which  it  was  known  would,  on  the  detennination  of  the  existing 
leases,  produce  a  greatly  increased  rental.  That  the  exchange  nerer 
would  have  been  made  had  not  Mr.  Cockin  been  desirous  of  having 
a  large  house,  wherein  he  might  take  a  large  number  of  boarders ; 
that  the  old  house  of  the  head-master  was  sufficiently  large  for  him 
and  his  family,  and  was  then  occupied  by  a  large  family,  who  had 
two  boarders  living  with  them,  and  that  notices  had  been  given  in 
March,  1843,  and  October,  1847,  that  the  exchange,  if  made,  would 
be  set  aside.  The  information  charges  that  the  orders  of  April,  1842, 
and  March,  1848,  ought  not,  under  the  circumstances,  and  having 
regard  to  the  decrees,  to  have  been\tpplied  for  on  petition,  and  ought 
not  to  have  been  made ;  and  that  there  was  no  jurisdiction  in  the 
court  to  make  such  orders  as  the  orders  confirming  the  reports ;  and 
the  prayer  of  the  information  is  as  I  have  already  stated.  There  is  a 
charge  in  the  information  as  to  the  school  being  entitied  to  an  exhi- 
bition to  the  University,  but  I  lay  it  out  of  the  case,  as  it  is  evidentiy 
of  no  value,  and  was  not  relied  on  in  argument 

The  defendants,  the  trustees,  by  their  answer,  state  that  the  present 
annual  rental  of  the  charity-estates  is  579/.  I85.  6d,  and  that  they 
believe  that  by  the  falling  in  of  leases  the  rental  will  be  increased  in 
1851,  and  again  in  1856.  That  they  are  advised  and  submit  that  the 
free  school,  according  to  its  foundation,  is  not  a  school  for  the  teach- 
ing of  writing  and  arithmetic,  but  for  educating  scholars  in  the  learned 
languages  and  grammar  only ;  that  it  appears  from  orders  and  entries 
in  ancient  minute-books  in  their  possession,  that  payments  or  quar- 
terages by  scholars  attending  the  free  school  have  always  been  accus- 
tomed to  be  made  in  the  school,  but  that  such  payments  or  quarter- 
ages have  never  been  made  for  the  education  the  boys  were  entitled 
to  receive  at  the  free  school ;  that  neither  previously,  nor  at  present, 
was  or  is  any  payment  made  by  a  free  scholar  for  the  teaching  of 
Latin  and  Greek,  but  that  the  payments  or  quarterages  have  always 
been  made,  and  now  are  made,  solely  and  exclusively  for  instruction 
in  writing,  arithmetic,  and  English  literature ;  and  then  thev  set  forth 
the  following  entry  in  an  ancient  minute-book  of  the  school,  purport- 
ing to  be  resolutions  agreed  to  at  a  meeting  of  the  trustees  of  the  2d 
of  October,  1756 : — "  That  the  usher  or  low  master  of  the  school 
should  be  well  qualified  for  teaching  Latin  and  grammar  in  the  school, 
according  to  the  original  institution  thereof,  and  also  writing  and 
arithmetic  therein  in  an  accurate  and  competent  manner.  That  the 
said  usher  or  low  master  should  not  be  obliged  to  teach  writing  and 
arithmetic  in  the  said  free  school,  unless  the  parent  agreed,  or  the  friend 
of  the  child  or  children  there  sent  to  be  taught  the  same,  should,  pre- 
vious to  such  instruction  in  writing  and  arithmetic,  engage  and  pro- 
mise to  pay  to  such  master,  for  such  learning,  as  the  original  institu- 
tion was  only  for  teaching  Latin  and  grammar  in  the  said  school, 
the  sum  of  5*.  per  quarter,  including  pens  and  ink,  for  the  said  scho- 
lars." And  also  another  entry  in  the  same  book,  and  dated  the  17th  of 
December,  1777,  as  follows :— "Entrance  money  of  55.  to  be  paid  to 
the  under-master,  and  that  he  has  a  right  to  receive  the  same."  And 
they  say  they  believe  the  only  gratuitous  instruction  ever  given  in  the 
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said  £ree  school  consisted  of  instraction  in  Latin,  Greek,  and  grammar 
only,  and  the^  deny  that  at  the  time  mentioned  in  the  infonnation  it 
was  the  existmg  practice,  and  to  the  best  of  their  belief  that  it  was 
at  any  time  the  ancient  practice  of  the  school  to  give  to  the  scholars 
gratmtous  instraction  in  reading,  writing,  and  arithmetia 

With  respect  to  the  petitions,  they  a£nit  that  the  inhabitants  of 
Kidderminster  were  not  consulted  on  the  presentation  of  tiiem,  but 
they  say  that  they  were  presented  with  the  approval  and  by  the 
direction  of  the  tnistees,  and  that  the  proceedings  upon  them  were 
matters  of  notoriety  in  the  town,  ana  that  the  Attorney-General 
attended  by  counsel  on  theproceedings  before  the  Master  for  the  set- 
tlement of  the  scheme.  With  respect  to  the  relinous  qualification 
and  the  other  provisions  of  the  scheme  relating  to  rcdigious  instructioni 
they  say  the  Bishop  of  Worcester  has  always  been  the  visitor  of  the 
school  and  one  of  the  trustees.  That  the  head-master  of  the  school 
has  alwavs  been  a  clergyman  of  the  church  of  England,  and  that  the 
firee  scholars  of  the  school  have  always,  time  out  of  mind,  attended 
the  parish  church,  and  that  from  such  circumstances  thev  have  always 
considered  and  believed  that  the  free  school  was  a  charity  in  con- 
nection with  the  church  of  England,  but  that  they  did  not  propose  or 
suggest  before  the  Master  that  the  £ree  scholars  should  be  connned  to 
the  children  of  the  inhabitante  of  Kidderminster  being  members  of 
the  church  of  England,  but  that  the  counsel  of  the  Attorney-General 
insisted,  before  the  Master,  that  the  free  school  vims  a  church  of  Eng- 
land foundation,  and  that  the  benefits  of  the  school  should  be  confined 
to  the  children  of  the  inhabitants  of  Kidderminster  being  members  of 
the  church  of  England,  and  that  the  Master  was  of  the  same  opinion, 
and,  consequently,  approved  of  the  scheme,  with  such  limitetion.  They 
stete,  however,  that  they  are  anxious  and  willing  to  act  as  the  court 
shall  direct,  and  that  they  are  willing  to  consent  to  an  alteration  of 
the  scheme,  so  that  the  benefite  of  the  charity  may  be  extended  to  the 
children  of  all  the  inhabitante  of  Kidderminster;  but  they  submit 
that  having  regard  to  the  ancient  practice  in  the  school,  and  to  the 
constitution  of  the  school,  the  boys  attending  the  school  ought  to  be 
instructed  in  the  doctrines  and  rites  of  the  church  of  Engbnd,  and 
ought,  at  the  discretion  of  the  head-master,  to  attend  at  church,  or  at 
all  events,  that  the  religious  instruction  of  the  boys  ought  to  be  left 
to  the  head-master. 

With  respect  to  the  charges  for  education,  they  say  that  the  school 
has  always  been  and  is  now  a  free  school  for  teaching  the  learned 
languages  and  grammar,  and  that  no  charge  whatever  has  ever  been 
or  is  now  made  for  such  instruction,  and  that  from  the  inquisition 
and  decree  and  the  ancient  usage  of  the  school,  they  believe  that  it 
was  the  intention  of  the  founders  that  the  parente  of  the  free  scholars 
should  not  pay  any  thing  for  their  instruction  in  good  literature  and 
learning ;  by  whicn  they  submit  is  meant  and  intended  instruction  in 
Greek,  Iiatin,  and  grammar,  and  they  submit  that  the  head-master  is 
not  required  accorcUn^  to  the  constitution  of  the  school  to  give  gratu- 
itous instruction  to  &e  free  boys  in  any  other  brianch  of  education 
except  Greek,  Latin,  and  grammar,  and  they  say  they  are  advised 
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and  submit  that  such  is  and  always  has  been  the  practice  in  the 
free  school  and  in  all  other  free  schools  similarly  constituted ;  and 
they  therefore  submit  that  payment  ought  to  be  made  by  or  for  the 
free  scholars  to  the  head-master  for  instruction  in  history,  geography, 
and  mathematics,  and  all  other  branches  of  education,  except  GreeK, 
Latin,  and  grammar ;  and  they  also  say  they  are  advised  and  submit 
that  having  regard  to  the  ancient  usages  of  the  said  school,  and  to  the 
usage  and  practice  of  free  schools  similarly  situated  and  founded  at 
or  about  the  same  period,  the  branches  of  education  in  the  informa- 
tion mentioned  do  not  form  part  of  good  literature  and  learning  for 
the  instruction  of  boys  on  which  the  charity  was  founded. 

With  respect  to  the  ages  for  admission,  they  submit  that  the  school 
was  intended  for  the  purpose  of  affording  a  classical  education,  and 
that  it  would  not  be  useful  or  advantageous  to  the  principal  objects 
of  the  charity  to  admit  children  of  tender  years ;  that  some  age  ought 
to  be  fixed  for  the  admission  of  free  boys,  and  that  the  age  of  eight 
years  was  a  fair  and  proper  age  for  such  admission. 

With  respect  to  the  prizes,  they  say  that  none  have  been  distributed 
in  conformity  with  the  powers  of  the  scheme,  the  income  of  the  cha- 
rity not  having  been  sufficient  to  supply  funds  for  the  purpose ;  but, 
that  since  the  head-master's  appointment,  books  as  prizes  have  twice 
in  every  year  been  provided  at  the  eicclusive  expense  of  the  head* 
master  and  the  under-master  and  two  other  persons  who  took  M. 
interest  in  the  prosperity  of  the  school,  and  that  the  free  boys  have 
always  been  permitted  to  compete  with  the  boarders  for  such  prizes, 
and  that  during  the  period  that  the  prizes  have  been  distributed, 
sixty-one  of  such  prizes  have  been  obtamed  by  boatders,  and  fifty-one 
by  free  scholars ;  and  that,  although  in  the  year  1848  tiie  boaideifft 
obtained  twentv-one  out  of  twenty-four,  yet  that  on  many  previous 
occasions  the  nee  scholars  obtained  the  greater  proportion  of  the 
prizes ;  that  the  prizes  have  always  been  fairly  distributed ;  that  the 
success  of  the  boarders  as  to  the  prizes  occasions  no  ill-feeling  among 
the  scholars ;  that  no  such  ill-feeling  has  existed  or  does  exist,  and 
.that  the  ffreat  majority  of  the  parents  of  the  fifee  scholars  approve  the 
system  of  distributing  prizes  as  promoting  greater  competition  among 
all  the  boys  attending  the  school. 

With  respect  to  the  boarders,  they  say,  that  although  masters  of 
.  average  ability  might  be  obtained  for  the  salaries  provided  by  the 
scheme,  yet  that  schoolmasters  of  high  reputation  and  character  would 
not  be  induced  by  such  remuneration  only  to  accept  the  office  of  head- 
master of  the  free  school,  and  that  they  believe  that  it  is  greatly  for 
the  advantage  and  interest  of  the  charity  that  men  of  high  character 
and  reputation  from  one  of  the  universities  should  be  induced  to 
accept  such  office,  and  that  the  present  head-master  would  not  have 
accepted  such  office  upon  the  remuneration  which  would  have  been 
provided  solely  from  the  income  of  the  chari^,  and  they  therefore 
believe  that  the  revenue  of  the  school  is  not  sufficient  to  provide  good 
and  sufficient  masters  to  instruct  the  free  scholars  in  conformity  with 
the  decrees  mentioned,  without  resort  being  had  to  the  taking  of 
boarders ;  and  they  say  that  in  their  judgment  and  belief  the  taking 
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of  boarders  by  the  master  is  greatly  to  the  advantage  and  interest  of 
the  free  school,  by  exciting  competition  among  the  boys,  and  raising 
the  character  and  reputation  of  the  school ;  and  for  those  reasons 
they  submit  that  the  masters  should  not  be  prohibited  from  taking 
bouders;  and  in  conclusion,  as  to  the  school,  they  say  they  are  wiLU 
ingy  if  the  court  shall  think  proper  so  to  direct,  that  the  existing  scheme 
should  be  altered  by  admitting  to  the  benefit  of  the  firee  school,  chil- 
dren of  the  inhabitants  of  lUdderminster,  whether  members  of  the 
chnrch  of  England  or  not;  but  except  in  that  respect,  they  submit 
that  the  existmg  scheme,  having  been  setded  under  the  authority  of 
the  court,  and  with  the  express  sanction  of  the  Attomey-Gteneral, 
represented  by  the  counsel  attending  for  him  before  the  Master,  ought 
not  to  be  altered. 

And  as  to  the  exchange,  they  state  that  the  old  school-room,  bein^ 
an  ancient  buUding  attached  to  the  chnrch,  confined  in  space  and 
quite  unsuitable  for  the  purpose  of  a  school-room,  not  only  being  in 
a  dilapidated  state,  but  suirounded  by  a  crowded  church-yard,  mey 
considered  as  trustees  of  the  school  that  it  would  be  generally  for  the 
advantage  of  the  charity  that  a  permanent  and  fit  aiid  proper  resi- 
dence for  the  head-master  of  the  school  should  be  obtained  by  them, 
and  that  a  new  and  commodious  school-room  should  be  built,  which 
should  be  attached  to  the  head-schoolmaster's  house.  And  then  they 
go  on  to  state  in  detail  the  proceedings  relating  to  the  exchange,  and 
that  it  was  completed  under  the  provisions  of  the  statutes  of  1  and  2 
Geo.  4,  and  that  a  large  and  commodious  school-room  has  been 
subsequentiy  built  adjoimng  Woodfield  House,  at  a  cost  of  upwards 
of  1,200^,  and  that  the  room  has  been  used  for  the  purpose  of  the 
school  since  in  or  about  June,  1848.  They  further  say,  that  it  was 
in  their  judgment  for  the  advantage  of  the  charity  that  the  house  of 
the  hecul-master  should  be  capable  of  accommodating  boarders,  and 
that  they  would  not  have  effected  the  exchange  unless  the  house  had 
been  smted  for  such  purpose,  but  they  deny  that  the  exchan^  was 
improvident  in  any  tespect.  And  they  set  forth  various  particulars 
relating  to  the  two  properties,  fiiom  which  it  appears  that  the  income 
applicable  for  the  purpose  of  the  school  was  increased  by  the  ex- 
change. They  also  state,  in  relation  to  the  exchange,  that  before  it 
was  effected  they  advertbed  the  meeting  held  by  £e  commissioners 
under  the  act  in  the  Kidderminster  newspaper,  for  the  express  pur^ 
pose  of  giving  an  opportunitY  to  any  inhabitant  to  attend  and  object 
That  the  solicitor  of  the  relators  was  the  only  inhabitant  who  at- 
tended ;  that  he  attended  for  several  inhabitants,  but  refused  to  state 
for  whom,  and  ultimately  insisted  on  his  right  to  attend  in  his  own 
behalf,  and  that  he  protested  against  the  exchange ;  and  they  say 
that  the  commissioners  then  invited  him  to  offer  any  evidence,  or  to 
make  any  statement  that  he  thought  fit,  but  that  he  offered  no  evi- 
dence, and  gave  no  reason  why  the  exchange  should  not  be  efiected. 

By  their  answer  to  the  amended  information,  the  defendants,  the 
trustees,  state  the  present  clear  rental  of  the  property,  after  deducting 
the  former  under-master's  pension,  the  salaries  of  officers,  rates,  taxes, 
repairs,  and  loss  by  tenants,  to  be  351^  128. 1(2.,  and  they  set  out  a 
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schedtile  of  the  prizes,  from  which  it  appears  that  since  1846  by  fiur 
the  greater  proportion  of  the  prizes  has  been  obtained  by  the  boaiders. 

The  answers  of  the  master  and  nnder-master  are  to  the  same  effect  as 
those  of  the  trastees.  The  answer  of  the  master  also  states  a  further 
entry  in  the  minute-book,  under  the  date  of  the  6th  of  June,  1768,  limit- 
ing the  number  of  boys  to  be  taught  by  the  second  master  to  twenty, 
and  another  entry  under  the  date  of  the  23d  of  December,  1773,  pre- 
scribing the  payment  of  an  entmnce-fee  to  the  under-master  of  5*.  The 
master,  by  his  answer,  also  states  that  the  regulations  of  the  scheme 
have  not  been  enforced  as  against  the  children  of  parents  dissenting 
from  the  doctrine  of  the  church  of  England,  and  that  he  is  not  desir- 
ous of  excluding  dissenters  from  the  beneiSit  of  education  at  the  school. 
And  he  submito  that,  at  all  events,  he  ought  not  to  be  prohibited 
from  taking  boarders,  for  he  says  that  he  became  master  on  the  un* 
derstanding  that  he  was  entitled  to  take  boarders,  and  that  he  has  had 
such  understanding  twice  assured  to  him  by  the  schemes  approved  by 
the  court,  and  that  he  has  on  the  fruth  of  such  being  his  right,  incmred 
very  considerable  expense  in  providing  for  the  reception  of  boarders. 
It  also  appears  from  the  answer  of  tiie  master  that  both  Mr.  Morgan 
and  Mr.  Fawkes  had  formerly  taken  boarders,  although  they  had 
ceased  to  do  so  before  they  retued  from  their  offices.  And  the  mas^ 
tor's  answer  states  that  he  has  sold  the  Oreenhill  estates.  The  under- 
master's  answer  states  his  belief  that  many  of  the  inhabitEints  of 
Kidderminster  are  dissatisfied  with  the  schemes,  and  that  the  pay- 
ments required  to  be  made  by  the  scholars  prevent  some  of  the  objects 
of  the  charity  receiving  the  benefit  thereof.  The  answer  of  Mr. 
Fawkes  contains  nothing  material  to  the  questions  in  the  cause. 

A  great  deal  of  evidence  has  been  gone  into  in  the  cause,  both  in 
support  of  the  information  and  on  the  part  of  the  defendants.  In 
support  of  the  information,  it  is  proved  that  the  meeting  at  which 
the  resolutions  were  passed  condemning  the  schemes  was  attended 
by  about  fifteen  hundred  persons,  and  evidence  has  been  gone  into  as 
to  the  value  of  the  charity  property.  Two  surveyors,  who  have  been 
examined,  state  that  the  net  rental  of  the  property,  exclusive  of  the 
parts  used  as  the  school  and  the  masters*  houses,  ought,  if  well  ma- 
naged and  let  to  the  best  advantage,  to  be  898/.  45.  3(2^;  and  with 
relation  to  the  exchange  of  the  Greenhill  estate  for  the  Woodfield 
House  and  land,  they  state  that  if  taken  as  one  estate  for  the  other  it 
was  an  improvident  exchange  for  the  trustees ;  that  the  Greenhill 
estate  is  el^bly  situated  for  garden-ground  and  villas,  and  was  calcu- 
lated to  produce  an  increase  of  income  to  the  trustees,  and  that  the 
land  was  four  times  the  quantity  of  the  land  at  Woodfield,  and  that 
Woodfield  House  unless  occupied  by  the  master  of  the  school  would 
be  difficult  to  let  unless  at  a  very  moderate  rent,  and  they  set  the 
Greenhill  estate  at  200/.  a  year  if  occupied  as  garden-ground,  and 
400/.  a  year  if  let  for  building.  Many  witnesses  have  also  been  ex- 
amined on  the  part  of  the  information  in  relation  to  the  school,  and 
on  carefully  reading  their  evidence  I  think  it  satisfactorily  j^oves  that 
there  have  been  at  different  times  from  forty  to  fifty,  and  even  sixty 
boys  receiving  their  education  at  the  school ;  that  the  boys  were  the 
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sons  of  the  tradesmen  and  the  shopkeepers  in  the  town,  and  that  until 
the  scheme  of  1844  oame  into  operation  boys  were  admissible  into 
the  school  at  any  age  if  able  to  read,  and  that  there  was  no  distinc* 
tion  as  to  the  children  of  dissenters ;  but  many  of  these  witnesses 
state  that  at  different  times  the  under-master  had  a  few  boarders,  not 
however  at  any  time  exceeding  six  in  number.  It  also  appears  from 
the  evidence  of  several  of  these  witnesses,  that  small  payments  were 
made  by  the  boys  for  books,  pens,  and  ink,  and  other  incidental  mat- 
ters, but  they  aU  concur  in  stating  that  until  the  scheme  of  1844  no 
payment  was  made  for  education  at  the  school  Several  of  them 
state  that  the  number  of  boys  attending  the  school  increased  upon 
Mr.  Cockin  being  first  appointed,  but  again  diminished  upon  the 
scheme  coming  into  operation,  and  they  ascribe  the  change  to  the 
rules  introduced  by  that  scheme,  particularly  to  the  rules  as  to  the 
age  of  boys  and  to  the  quarterly  payments,  and  the  religious  qualifi- 
cation ;  several  of  them  stating  that  they  have  been  prevented  by 
those  rules  firom  sending  their  children  to  the  school,  and  some  of 
them  deposing  that  they  nave  been  compelled  to  withdraw  their  chil- 
dren from  the  school  in  consequence  of  the  <]^uarterly  payments.  One 
of  the  witnesses,  in  particular,  states  that  his  boy,  who  had  been  ad- 
mitted to  the  school  at  the  age  of  seven,  was  refused  admission  after 
the  scheme,  because  he  was  three  weeks  under  eight  years  of  age. 
Another,  who  is  a  dissenter,  and  had  a  boy  at  the  school,  states  that 
about  the  time  of  Mr.  Cockin's  appointment  she  was  told  by  the 
vicar  that  the  school  was'  intended  for  church  boys  and  not  for  dis- 
senters, and  that  her  boy  must  leave  unless  he  paid  2L  a  quarter. 
And  another  states  that  the  vicar  told  her  that  the  school  was  made 
a  grammar-school,  and  advised  her  not  to  send  her  boy  there,  as  he 
was  intended  for  trade.  Several  of  the  witnesses  also  state  that  the 
system  of  the  masters  teking  boarders  also  operates  to  prevent  the 
parishioners  from  sending  their  boys  to  the  school,  the  parents  con- 
sidering that  the  boardeits  are  better  attended  to  than  the  free  boys, 
that  impression  being  increased  hj  the  boarders  getting  so  many  of 
the  prizes.  Two  of  the  witnesses,  mdeed,  go  so  far  as  to  state  that  the 
free  boys  are  not  allowed  to  mix  with  the  boarders,  and  one  of  them 
says  that  they  werd  put  to  sit  upon  the  form  by  themselves,  and  were 
not  taught  the  same  as  the  boarders,  were  kept  to  fewer  books  and 
had  not  the  same  treatment.  And  in  connection  with  this  subject, 
the  informants  have  proved  a  lett»  from  Mr.  Cockin  to  Mr.  Griffith, 
one  of  the  relators,  with  reference  to  his  sending  his  son  to  the  school 
as  ^  boarder,  in  which  Mr.  Cockin,  in  advising  that  the  boy  should 
not  be  sent  as  a  boarder,  assigns  as  one  of  the  grounds,  that  Griffitli 
being  in  business  in  the  same  town  will,  he  fears,  operate  prejudicially 
to  the  boy  amongst  his  companions.  The  informants  have  also 
proved  notices  to  the  trustees  before  the  exchange  was  completed, 
and  that  proceedings  would  be  taken  to  set  it  aside  if  carried  out 

The  evidence  on  the  part  of  the  defendants  is,  for  the  most  part, 
documentary.  It  consists,  first,  of  the  minutes  of  the  proceedings  of 
the  trustees  from  the  year  1704.  The  school  is,  throughout  those 
minutes,  called  The  Free  Grammar  School    Amongst  the  entries  in 
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those  minutes  are  those  which  are  particularly  mentioned  in  the 
answers ;  and  it  is  observable  that  the  enti^  of  tiie  2d  of  Octoberi 
17d6y  contains,  in  addition  to  what  is  stated  m  the  answer,  the  follow- 
ing provision,  ^  That  the  person  to  be  elected  into  the  place  of  usher 
or  lower-master  shall,  previous  to  his  election  therein,  be  bound  in 
bond  of  5002.  that  he  will  as  well  teach  Latin  and  grammar  as  also 
writing  and  aritiimetic  in  the  said  school"  And  these  minutes  also 
contain  the  following  orders,  under  the  date  of  the  6th  of  June,  1768 : 
^*  Ordered,  that  F.  Hemsell,  the  usher  of  the  said  grammar-school, 
receive  into  the  said  school  twenty  boys,  inhabitants  of  the  borough 
or  foreign  of  Kidderminster ;  such  boys  to  be  elected  by  a  majority 
of  the  said  trustees,  and  whose  respedive  ages  shall  not  be  less  than 
seven  years ;  and  that  the  said  F.  Hemsell  shall  receive  and  continue 
the  said  boys  in  the  said  school,  and  there  teach  and  instruct  them 
in  reading,  writing,  arithmetic,  and  gmmmar,  i(Xt  any  term  or  time  not 
exceeding  the  term  of  two  years,  without  demanding  or  receiving 
any  reward  or  gratuity  for  the  same,"  with  provisions  for  keeping  up 
this  number  of  twenty  boys.  Under  date  the  23d  of  December,  1787, 
an  order  for  the  appointment  of  an  under-master,  made  at  a  meeting 
of  the  trustees,  and  which  states  as  follows :  ^  At  the  said  meeting,  it 
was  also  agreed  by  the  undermentioned  feoffees  that  tiie  sum  of  5s. 
shall  be  taken  by  the  said  under  or  lower-master,  as  entrance  into  the 
said  school,  for  any  boys  sent  there  to  be  taught,  and  that  the  said 
under-master  has  a  right  to  require  from  each  boy  now  being  or  com- 
ing to  be  taught  in  the  said  school  the  sum  of  5^."  Under  the  date 
of  the  19th  of  June,  1787,  an  order  appointing  an  under-master,  on 
condition  of  his  entering  into  a  bond  obliging  himself  to  teach  the 
scholars  of  the  said  school  not  only  gmmmar,  but  writing  and  arith- 
metic, at  the  discretion  of  the  trustees  or  feoffees ;  and  under  the 
date  of  the  26th  of  October,  1796,  an  order,  by  which,  after  reciting  a 
representation  of  the  under-master  that  his  salary  was  insufficient 
for  the  support  of  his  family,  and  that  from  the  number  of  boys 
attending  the  school  for  instruction  in  writing  and  arithmetic,  and  his 
diligence  therein,  he  deserved  every  proper  encouragement  the  trustees 
coiud  give  him,  they  consented  that  he  should  receive  of  the  parents 
of  such  boys  as  were  sent  to  the  school  a  quarterage  of  2s.  6(L  for 
such  boys  only  as  were  instructed  in  writing  and  arithmetic,  to  con- 
tinue till  otherwise  ordered  by  the  trustees.  Secondly,  several  memo- 
randa, signed  by  masters  of  the  school  upon  their  election  and  resig- 
nation, and  dated  in  the  years  1687, 1696,  and  1697,  in  which  the 
school  is  called  The  Free  Grammar  School ;  and  thirdly,  a  great  num- 
ber of  leases  of  property  belonging  to  the  school,  firom  1580  to  1809, 
in  all  of  which,  down  to  about  1704,  the  school  is  called  ^  The  Free 
School,"  except  in  two  instances  in  1675  and  1689,  in  which  it  is 
called  '^  The  Free  Grammar  School ; "  and  in  all  of  which,  subse- 
quent to  1704,  the  school  is  called  ^  The  Free  Grammar  School,"  ex- 
cept in  four  or  five  instances,  between  1720  and  1730.  This  docu- 
mentary evidence  has  been  produced  by  the  trustees,  and  they  have 
also  proved  a  copy  of  the  Bishop's  answer  to  the  memorial ;  and  they 
have  examined  their  derk  as  a  witness,  who  proves  that  one  of  the 
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lelatore  in  this  infonnatioa  objected  before  the  Bishop  that  the 
trustees,  though  prohibited  by  the  scheme  from  so  doing,  had  ad- 
mitted children  of  dissenters  to  the  school  This  witness  also 
proves  that  the  gross  income  of  the  charity  property,  exclosive  of 
the  roasters'  honses,  was,  in  the  year  1848,  697/.  8s.  6<iL,  and  in  the 
year  1849,  57dL  I85.  6d.j  and  that  the  net  income  of  the  charity  pro- 
perty applicable  to  the  schocri,  after  deducting  the  late  under-master's 
pension,  salaries  of  the  officers,  repairs,  insurance,  and  loss  of  rent 
was,  in  1848,  4802.  O5.  8d,  and  in  1849,  361/.  12s.  l^L,  and  that  there 
was  no  surplus  applicable  to  the  pri;ses,  the  charity  being  in  debt  to 
its  treasurer.  He  further  proves  the  increased  rental  obtained  by 
the  charity  by  means  of  the  exchange,  as  stated  in  the  answer.  And 
he  states  that  6^.  a  quarter  was  heretofore  payable  by  each  scholar 
for  being  taught  writing  and  arithmetic,  and  that  if  more  or  less  than 
that  sum  has  been  taken  or  required  it  has  been  done  without  the 
sanction  of  the  trustees.  The  trustees  have  also  examined  another 
witness,  who  proves  that  when  he  went  to  the  school  in  1787,  25.  6d 
or  65.  was  paiu  as  entrance-money,  and  that  whilst  he  continued  at 
the  school  65.  a  quarter  was  paid  to  the  under^master  for  his  instruc- 
tion in  reading,  writing,  and  arithmetic,  independent  of  charges  for 
stationerv,  &c. ;  but  that  when  he  got  into  the  upper  school  nothing 
was  paid  to  the  upper-master  for  his  instruction  in  Latin  and  Greek ; 
and  ne  proves  that  the  same  payments  as  were  made  when  he  was 
at  school  have  been  paid  by  him  for  three  of  his  sons,  who  went  to 
the  school  in  1817, 1820,  and  1826.  The  trustees  have  likewise  ex- 
amined Mr.  Cockin  as  a  witness  on  their  behalf;  and  he  proves  that 
no  part  of  the  income  of  the  charity  has  been  applied  in  providing 
the  prizes  which  have  been  distributed  since  he  has  been  master. 
That  there  have  been  172  prizes  so  distributed,  of  which  64  have 
been  awarded  to  free  scholars,  and  108  to  boarders ;  that  the  course 
of  education  consists  of  instruction  in  the  classics,  mathematics, 
ancient  and  modem  history,  geography,  and  general  branches  of  in- 
formation ;  that  this  course  is  pursued  throughout  the  school,  the 
division  into  upper  and  lower  schools  having  been  abolished,  and 
that  no  difference  whatever  is  now  or  has  been  since  the  admission 
of  boarders,  made  between  the  education  received  in  the  school  by 
the  boarders  and  that  received  by  the  free  scholars  or  town  boys,  all 
joining  in  the  same  classes  according  to  their  respective  ages  and  at- 
tainments, and  being  taught  together.  It  is  also  proved,  on  behalf 
of .  tiie  trustees,  that  the  words  ^  being  of  the  church  of  England," 
which  are  contained  in  the  scheme  of  1844,  and  by  which  the  child- 
ren of  dissenters  are  excluded  from  the  school,  were  introduced  by  the 
master,  and  that  the  introduction  of  them  was  objected  to  by  the 
trustees ;  and  it  is  also  proved,  on  the  part  of  Mr.  Cockin,  that  he 
bought  Woodfield  House  and  land,  in  1843  for  2,876/.,  and  that  he 
expended  upon  the  house,  in  permanent  improvements,  300/.  or  400/. 
in  1843,  and  about  860/.  in  1846,  and  that  the  school  buildings 
erected  there  have  cost  between  1,700/.  and  1,800/.,  and  that  he  sold 
the  Greenhill  estate  in  1848  for  4,200/. 

The  case  standing  thus  upon  the  facts,  it  appears  that  the  informa- 
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tlon  seeks  relief,  first,  as  to  the  regolation  of  the  school ;  secondly,  as 
to  the  transaction  of  the  exchange.  I  propose  to  consider  the  case 
first,  with  reference  to  the  school 

Upon  this  part  of  the  case,  it  was  first  argaed,  in  support  of  the 
conformation,  that  the  orders  upon  the  petition  wMdi  have  been  made 
by  the  court  in  relation  to  the  school,  and  the  schlBmes  which  have 
been  settled  under  them,  ought  for  several  reasons  to  be  wholly  dis- 
regarded, and  that  the  case  ought  now  to  be  determined  as  if  no  sach 
orders  had  been  made  and  no  such  schemes  settled.  The  argument 
on  this  point  was  rested  on  three  grounds :  first,  that  the  decree  of  the 
court  confirming  with  modifications  the  decree  of  the  Commissioners  of 
Charitable  Uses  precluded  the  court  from  dealing  with  the  case  upon 
petition ;  secondly,  that  the  case  did  not  fall  within  the  provisions  of  Sir 
Samuel  Romilly's  Act,  52  Geo.  3,  c.  191,  and  thirdly,  that  it  was  not 
reached  by  the  Grammar  School  Act,  3  &  4  Vict.  c.  77.  It  was  said 
as  to  the  nrst  of  those  grounds  that  the  decree  of  the  court  following 
upon  the  decree  of  the  Commissioners  of  Charitable  Uses  was  final  and 
conclusive,  and  the  case  of  Windsor  v.  Tke  LnhabitaiUs  of  Famhann  * 
was  cited  in  support  of  the  proposition.  As  to  the  second  ground, 
it  was  said  that  Sir  Samuel  Romilly's  Act  did  not  extend  to 
empower  the  court  in  any  manner  to  alter  or  affect  what  had  been 
settled  by  the  decree  of  the  court;  and  as  to  the  third  ground  that  the 
school  was  not  a  grammar-school,  and  if  it  was,  the  same  resiriction 
as  was  applied  to  Sir  Samuel  Romilly's  Act  ought  to  be  applied 
to  the  summary  jurisdiction  created  by  the  Grammar  School  Act. 
I  am  of  opinion  that  the  orders  and  schemes  in  question  cannot  be 
thrown  out  of  the  case  upon  any  of  those  grounds. 

As  to  the  first  ^und,  the  case  referred  to,  which  was  cited  firom 
Cro.  Car.  40,  but  is  better  reported  in  Duke,  p.  634,  has  indeed  de- 
cided that  the  decree  of  the  Chancellor,  following  upon  the  decree  of 
the  Commissioners  of  Charitable  Uses,  is  not  open  to  a  bill  of  re- 
view; one  reason  assigned,  which  appears  in  both  of  the  reports^ 
being  that  the  ChanceUor's  decree  in  such  cases  takes  its  authority 
from  the  statute,  and  that  the  statute  mentions  only  one  examina- 
tion by  the  Chancellor ;  in  effect,  that  the  decree  is  under  the  statu- 
tory and  not  the  ordinary  jurisdiction:  and  another  reason,  which 
appears  in  the  report  in  Duke  only,  being  that  the  appeal  to  the 
Chancellor  given  by  the  statute,  is  in  itself  in  the  nature  of  a  bill  of 
review,  and  that  there  can  be  no  bill  of  review  upon  a  bill  of  review. 
The  latter  reason  appears  to  me  the  most  satisfactory  one,  for  it  is  diffi* 
cult  to  see  how  upon  any  other  ground  it  can  be  that  the  decree  in  such 
cases  should  not  be  subject  to  review,  and  vet  should  be  open  to  ap« 
peal  as  the  case  itself  decides  it  to  be.  But  wis  case,  although  the  facts 
of  it  do  not  appear,  was  evidently  one  in  which  the  decree  could  not| 
according  to  the  ordinary  course  of  the  court,  have  been  altered  except 
upon  a  bill  of  review;  and  I  see  no  ground  for  applying  the  same 
rules  to  cases  in  which,  according  to  the  ordinary  course  of  the  court, 
no  bill  of  review  is  necessary  for  enabling  alterations  to  be  made. 
The  decree  of  the  commissioners  in  this  case  does  not,  I  think,  go 
further  than  to  regulate  the  charity ;  the  Lord  Chancellor's  decree  does 
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not  even  alter  the  regulations.  This  conrt  is  in  the  constant  habit  of 
altering  schemes  which  have  been  settled  nnderits  decrees  as  the  altera- 
tions of  times  and  circumstances  have  required ;  and  it  has  frequently 
done  so  upon  petition  in  the  causes  in  which  the  decrees  have  been 
made,  ana  I  do  not  think  that  the  power  of  the  court  to  make  such 
alterations  can  depend  upon  the  character  in  which  the  decree  has 
been  made  by  the  Lord  Cnancellor.  The  court  does  not  appear  in  The 
Aitomep-  General  v.  General  Bavillj  to  have  felt  any  difficulty  in  inter- 
fering with  the  commissioners'  decree ;  and  although  their  decree  in 
that  case  does  not  appear  to  have  been  brought  under  review  by  the 
Lord  ChanceUor,  I  think  the  same  principle  applies,  and  I  have  no 
difficulty  in  following  the  precedent. 

As  to  the  second  ground,  that  the  case  did  not  faU  within  Sir 
Samuel  Romilly's  Act,  I  have  referred  to  the  act  and  the  cases  which 
have  been  decided  upon  it.  The  terms  of  the  act  are  most  general; 
It  creates  the  summaiy  jurisdiction  in  all  cases  of  breach  of  trust  or 
supposed  breach  of  trust,  and  in  all  cases  where  the  order  or  direction 
of  the  court  shall  be  deemed  necessary  for  the  administration  of  any 
trust  for  charitable  purposes ;  but  the  decisions,  I  think,  have  settled 
that  it  does  not  apply  between  the  trustees  and  strangers ;  that  it  ap- 
plies onlv  between  the  trustees  and  the  objects  of  the  trust,  and  it  is 
in  the  cuscretion  of  the  court  to  what  extent  it  ought  as  between 
them  to  be  applied.  The  cases  do  not,  I  think,  enable  anv  fixed  rule 
to  be  laid  down  by  which  the  court  can  be  governed  in  the  exercise 
of  that  discretion.  Lord  Cottenham,  in  the  Tiverton  School  case,  15 
Sim.  289,  262,  is  reported  to  have  said  that  the  act  ought  not  to  be 
applied  in  cases  where  the  court  sees  that  the  jurisdiction  given  by  it 
cannot  be  exercised  with  justice  to  any  parties  or  with  benefit  to  the 
charity ;  and  it  appears  that  he  considered  that  case  not  to  be  proper 
for  the  exercise  of  the  jurisdiction,  as  it  involved  extensive  and  fun- 
damental questions  as  to  the  principle  on  which  the  charity  was  to 
be  administered.  But  these  rules  still  leave  it  to  be  considered  by 
the  court  in  each  case  whether  the  act  can  be  applied  with  justice  and 
benefit,  and  what  are  the  extensive  and  fundamental  questions  of 
principle  which  ought  to  exclude  its  application.  Perhaps  the  rule 
might  well  be  laid  down  that  the  act,  at  cdl  events,  may  be  safely  re- 
sorted to  in  all  cases  where  the  objects  of  the  charity  have  no  distinct 
interests,  and  where,  therefore,  the  Attorney-General  properly  repre- 
sents them  all,  and  in  all  cases  where  although  there  may  be  distinct 
interests,  no  substantial  question  of  principle  can  arise  between  the 
several  objects.  This,  however,  is  not  the  question  in  the  present 
case.  I  cannot  accede  to  the  argument  that  because  a  scheme  was 
settled  by  the  decree  of  the  commissioners,  followed  by  the  order  of 
the  Lord  Chancellor,  it  was  not  in  the  power  of  the  court  to  alter  it ; 
and  if  it  could  be  altered  upon  information,  I  think  it  could  be  altered 
upon  petition  under  the  act  The  court  had  a  discretion  whether  it 
would  interfere  upon  petition  or  not;  it  has  exercised  that  discretion, 
and  I  do  not  think  that  I  should  be  justified  in  wholly  disregarding 
what  has  been  done  by  the  court  in  the  exercise  of  a  jurisdiction 
given  to  it  by  the  statute,  although  it  was  discretionary  in  the  court 
whether  it  would  exercise  that  jurisdiction  or  not. 
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As  to  the  third  ground  upon  the  qaestion,  whether  this  is  a  grammar* 
school,  I  think  no  reasonable  doubt  can  be  entertained.  It  was  hdd 
by  Lord  Langdale,  in  The  Attorney^  General  v.  Jackson^  that  the  term 
^<  free  school "  in  the  instrument  then  under  his  consideration^  ought 
not  to  be  construed  ^'  free  grammar'«cho(d " ;  and  I  think  the  term 
'^  free  school "  is  flexible  in  its  meaning,  and  must  be  construed  ac- 
cording to  the  context  and  the  usage  which  has  prevailed  in  the 
school.  The  term  *'  free  school "  has  no  reference  to  the  instruction 
given  in  the  school,  but  refers  to  the  tenns  on  which  the  instruction 
was  given,  and  if  grammar  be  taught  in  a  school  free  of  charge,  I 
think  it  may  well  be  said  to  be  a  free  school.  This  school  appears 
by  the  inquisition  to  have  been  founded  tot  the  instruction  of  children 
and  youth  in  good  literature  and  learning,  —  terms  which,  having  re- 
gard to  the  early  period  of  tiie  foundation,  go  far  of  themselves  to 
show  that  it  was  intended  for  instruction  in  the  learned  languages. 
In  the  early  documents  of  1687  and  1696,  relating  to  the  masters  of 
the  school,  documents  in  which  a  true  description  of  the  character  of 
the  school  was  most  likely  to  be  found,  it  is  caUed  The  Free  Gram- 
mar School.  It  is  uniformly  so  described  in  all  the  proceedings  of  the 
trustees  from  1701,  and  in  all  the  leases  from  1704,  and  it  appears 
that  in  1756  the  trustees  not  only  described  the  original  institution  of 
the  school  to  have  been  for  teaching  Latin  and  Greek,  and  required 
payments  to  be  made  for  instruction  in  writing  and  arithmetic,  but 
actually  required  the  under-master  to  enter  into  a  bond  conditioned 
for  giving  such  instruction,  a  fact  which  appears  to  me  to  be  of  the 
utmost  importance  for  determining  the  chamcter  of  the  school,  for  of 
course  if  it  had  been  the  duty  of  the  under-master  to  give  such  in- 
struction, no  such  bond  coula  have  been  required.  On  the  other 
hand,  I  see  no  evidence  to  prove  that  the  school  was  not  a  grammar- 
school,  except  the  equivocal  description  of  it  as  a  free  school  in  the 
inquisition  and  in  the  early  leases,  and  what  is  said  by  the  witnesses 
in  their  depositions,  which  is  of  less  weight  as  they  admit  some  pay- 
ments to  have  been  made,  and  of  coarse  they  cannot  carry  back  the 
evidence  to  any  very  early  period.  Upon  the  balance  of  this  evi« 
dence,  I  have  no  hesitation  in  concluding  that  this  school  was  a 
grammar-school,  and  therefore  within  the  jurisdiction  of  the  court 
under  Sir  Eardley  WUmot's  Act,  and  although  I  apprehend  that  the 
court  has  the  same  discretion  as  to  applying  that  act  as  it  has  exer- 
cised as  to  Sir  Samuel  RomiUy's  Act,  I  think  that  the  act  having 
been  applied,  what  has  been  done  under  it  cannot  be  wholly  disre- 
garded. 

It  was  said,  however,  on  the  part  of  the  defendants,  that  if  the 
court  should  be  of  the  opinion  that  the  proceedings  upon  the  petition 
were  within  the  jurisdiction,  the  case  must  be  considered  as  conclud- 
ed :  that  the  orders  upon  the  petition  must  have  the  same  effect  as 
decrees  of  the  court,  and  could  be  altered  only  by  a  bill  of  review  for 
error  apparent,  or  upon  the  discovery  of  new  facts:  that  it  was  not 
competent  to  the  Attorney-General  to  undo  his  own  proceedings,  and 
the  case  of  Hyde  v,  Edwards  was  cited  as  to  the  effect  of  proceedings 
under  the  acts  of  parliament  creating  summary  jurisdictions.     I  most 
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fully  agree  in  that  decisioni  and  concur  in  the  general  position  ad- 
vanced in  the  argument  upon  the  part  of  the  defendants  as  to  the 
effect  of  proceedings  under  such  acts  of  parliament  Where  a  sum- 
mary jurisdiction  is  created  by  parliament,  the  intent  of  the  legisla- 
ture must  surely  be  that  the  proceedings  under  it,  when  resortra  to, 
should  have  the  same  force  and  effect  as  the  proceedings  under  the 
ordinary  jurisdiction  for  which  it  is  substituted ;  but  this  court  has 
not  in  cases  of  charity  acted  upon  the  strict  principle  by  which  it  is 
governed  in  ordinary  cases,  and  I  am  not  prepared  to  hold  that  it  is 
not  competent  to  the  Attorney-Greneral  in  a  charity  case  to  call  upon 
the  court  to  review  a  scheme  which  had  been  settled  under  its  decree, 
if  he  is  satisfied  that  the  scheme  does  not  operate  beneficially  for  the 
charity,  and  thinks  that  he  can  satisfy  the  court  that  the  interests  of 
the  charity  can  be  better  promoted  by  an  altered  scheme  consistent 
with  the  foundation,  the  usage,  and  the  law.  In  such  a  case,  I  think 
it  is  not  only  competent  to  the  Attorney- General,  but  it  is  his  duty  to 
apply  to  the  court  for  an  alteration  in  the  scheme.  The  court,  as  I 
have  already  had  occasion  to  observe,  constantly  alters  schemes 
which  have  been  settled  under  its  decree  as  the  changes  of  times  and 
circumstances  may  require,  and  I  see  no  reason  why  it  may  not 
equally  alter  them  under  such  circumstances  as  I  have  pointed  out. 
Lord  Cottenham,  in  The  AUomey- General  v.  Bovilly  differing  from 
Lord  Langdale  upon  the  point,  held,  that  he  was  not  precluded  by  a 
decree  of  Sir  William  Grant  from  doing  what  might  be  proper  to  be 
done  for  the  due  regulation  of  the  charity,  and  I  think  that  in  princi- 
ple that  case  governs  the  present  upon  the  point  now  under  consider- 
ation. The  Attorney-General,  it  must  be  remembered,  acts  in  those 
cases  on  behalf  of  the  crown  as  parens  patriee,  and  represents  all  the 
objects  of  the  charity.  The  court  in  these  cases  cannot  look  to  any 
right  or  interest  of  the  relators,  but  can  regard  the  suit  only  as  insti- 
tuted by  the  Attorney-General,  and  all  the  objects  of  the  charity  are 
thus,  in  effect,  plaintiffs  through  him,  —  a  consideration  which  has 
probably  in  some  degree  led  to  the  deviation  from  the  ordinarv  rules 
of  the  court  which  have  occurred  in  such  cases.  But  although  it  is 
thus,  in  my  opinion,  competent  to  the  Attorney- General  to  apply  to 
the  court  lor  alterations  in  schemes  which  have  been  settled  under  its 
direction,  it  is  obvious,  I  think,  that  the  court  must  proceed  upon 
such  application  with  the  utmost  possible  caution :  that  what  has 
been  done  by  the  court  must  not  be  disturbed  except  upon  the  most 
substantial  grounds,  and  the  clearest  evidence,  not  only  that  the 
scheme  does  not  operate  beneficially,  but  that  it  can  by  alteration  be 
made  to  do  so  consistently  with  the  object  of  the  foundation.  ^  Incal- 
culable mischief  will  ensue  to  all  the  charities  in  the  kingdom  if  these 
roles  be  not  strictly  observed,  and  if  the  court  ventures  in  such  cases 
to  interfere  upon  speculative  views  as  to  the  result  of  alterations  or 
in  matters  of  discretion  or  regulation,  matters  on  which  the  opinion 
of  each  succeeding  attorney-general  and  of  each  succeeding  judge 
may  well  be  permitted  to  differ.  I  consider  this  case  as  casting  upon 
me  the  duty  of  most  carefully  guarding  myself  against  being  led  into 
adopting,  in  opposition  to  what  has  been  been  already  settled  by  the 

VOL.  IX.  3 


96  COURTS  OP  CHANCERY,  1851-52. 

Tbe  Atloniej-Qeiieral  v.  Tha  Biihc^  qf  Wofceiter. 


ooturty  any  mere  notions  which  I  may  entertain  as  to  what  might  be 
more  or  less  beneficial  for  this  charity.  Looking  at  the  evidence  in 
this  case,  I  can  entertain  no  doubt  that  more  boys  would  resort  to 
this  school  if  the  scheme  was  altered,  the  scale  of  education  reduced, 
and  the  payments  for  it.abolished.  But  was  not  this  the  very  ques- 
tion which  the  court  had  to  consider  when  tiiese  schemes  were  set- 
tled? It  was  then  a  question  between  perfecting  the  education  of 
those  who  were  the  objects  of  the  foundation  and  extending  the  be- 
nefit of  the  foundation  to  those  who  were  not  objects  of  1^  and  the 
oourt  has  exercised  its  discretion  upon  the  subject  The  inhabitants 
of  Kidderminster  have  heretofore  enjoyed  a  limited  educatio'n  for 
their  children  firee  of  chai^,  or  at  all  events  upon  a  very  trifling  pay- 
ment ;  it  has  appeared  that  they  were  not  entitied  to  it,  and  they 
feel  and  not  unnaturally,  disappointed  at  the  discovery,  but  I  cannot 
alter  the  foundation  for  them.  I  do  not  indeed  see  any  mode  by 
which  the  scheme  could  be  altered  with  any  certainty  of  benefiting 
them  consistentlv  with  the  regard  which  the  court  is  bound  to  pay  to 
the  interests  of  the  primary  objects  of  the  foundation ;  and  I  think  it 
is  the  duty  of  the  court  to  be  more  than  ordinarily  cautious  in  a  case 
like  the  present  where  the  scheme  has  been  so  recentiy  settied,  and 
popular  feeling  has  evidentiy  been  excited  against  it.  Kegarding,  as 
I  oo,  most  of  the  questions  which  are  raisai  by  this  information  as 
questions  on  which  the  court  has  already  exercised  its  discretion,  I 
should  perhaps  be  justified  in  giving  no  opinion  upon  them,  but  some 
of  them  are  of  such  great  importance  to  all  the  schools  of  this  de- 
scription throughout  the  kingdom  that  I  fed  bound  to  state  the  opi- 
nions which  I  entertain  upon  the  subject 

As  to  the  case  of  boarders,  this  information  advances  the  geneml 
position  that  no  boarders  ought  to  be  admitted  into  this  school ;  that 
position  is  rested  on  the  ground  that  the  income  of  the  charily  is  suffi- 
cient to  provide  competent  masters  for  the  instruction  of  the  boys, 
and  it  is  said,  that  in  such  cases  boarders  ought  not  to  be  admitted, 
and  the  cases  of  Tke  AUomey-  General  v.  The  Earl  of  Devon^  and  of 
7%e  Attorney  OenercU  v.  ITie  Earl  of  Stamford,  were  cited  in  support 
of  the  position.  I  do  not  understand  those  cases  to  have  laid  down 
a  general  rule  against  the  admission  of  boarders  in  grammar-schools, 
nor  do  I  find  any  such  general  rule  laid  down  in  any  case.  In  The 
Attorney*  General  v.  The  Earl  of  Devon^  the  late  Vice-Chancellor  of 
England  appears  to  have  proceeded  upon  the  terms  of  the  endow- 
ment, and  upon  the  opinion  which  he  considered  to  have  been  ex- 
pressed by  Lord  Cottenham  in  the  Manchester  School  case^  that  the 
terms  of  the  endowment  of  that  school  precluded  the  admission  of 
boarders,  and  accordingly  when  that  case  itself  came  before  him,  on 
further  directions,  he  decided  that  boarders  ought  not  to  be  admitted 
into  that  school.  Whether  the  late  Vice-Chancellor  rightly  construed 
the  endowment  in  the  one  case,  or  rightly  collected  the  opinion  of 
Lord  Cottenham  in  the  other,  is  not  for  me  to  decide,  and  is  not  in- 
deed material  to  the  present  case ;  but  I  confess  that  on  very  care- 
fully considering  the  Manchester  School  case^  I  am  unable  to  collect 
from  it  any  such  opinion  as  was  considered  by  the  late  Vice-Chancel- 
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lor  to  have  been  expressed  in  ib  That  Lord  Cottenham  was  adTerse 
— *  most  adverse  *^  to  the  admission  of  boarders  into  th^e  schools  is 
dear  from  his  judgment,  not  only  in  that  case  bnt  in  many  other 
cases  which  were  referred  to  in  argument,  but  neither  in  that  case 
nor  any  other  cases  do  I  find  that  he  prohibited  their  admission*  It 
is  sufficient,  however,  for  the  present  purpose,  to  observe  that  the  cases 
which  have  been  cited  proceeded  upon  the  oonsimction  of  partienlar 
endowments  under  paiticular  cases ;  and  we  have  here  to  eonsider 
the  construction  of  a  different  endowment  under  different  ciroum- 
stances ;  and  I  cannot  therefore  consider  them  as  at  aU  ffoveming 
the  present  case.  This  endowment  is  for  the  education  of  children 
and  youth  in  Kidderminster ;  not,  as  in  the  TiverUm  School  case^  pri- 
marily of  children  bom  in  the  place.  What,  then,  is  there  to  prevent 
the  inhabitants  of  Kidderminster  from  taking  as  boarders  boys  who 
may  resort  to  the  school  for  their  education ;  and  if  it  be  competent 
for  the  inhabitants  to  do  so,  why  are  the  masters  to  be  precluded 
from  the  same  privilege  ?  Lord  £ldon,  in  the  Bingley  School  ea$€^ 
referring  to  this  subject,  says,  ^  In  the  evidence  I  mid  no  contradio* 
tion  to  the  allegation  that  children  boarding  with  inhabitants  of 
Bingley  have  been  admitted,  that  obliges  one  to  consider  whether, 
if  you  destroy  the  right  of  the  master  to  take  boarders,  you  can  leave 
untouched  the  ancient  practice  with  respect  to  other  persons  taking 
boarders.  I  think  it  probable,  from  the  evidence,  that  the  boarders 
were  first  introduced  at  an  early  period  of  the  mastership  ot  Mr,  Hud- 
son. What  is  the  effect  of  the  fact  of  the  master  not  having  taken 
boarders  before  that  time  is  a  question  to  be  considered  by  and  by; 
but  if,  even  up  to  this  time  the  master  had  received  no  boarders, 
there  would  be  considerable  difficulty  in  determining  that,  for  that 
reason,  he  should  not  hereafter  be  permitted  to  have  them."  2  J. 
&  W.  373.  And  although  it  is  true  that  Lord  Eldon  there  refers  to 
an  ancient  practice  as  having  existed  in  that  case,  the  same  difficulty 
appears  to  me  to  present  itself  whether  the  practice  has  existed  or 
not  It  was  said,  in  argument,  that  greater  favor  would  of  course 
be  extended  to  the  boarders,  and  that  their  superior  condition  in  life 
must  prevent  association  and  produce  discord  in  the  school,  and  that 
those  are  evils  the  very  danger  of  which  ought  to  be  avoided  where 
the  income  of  the  charity  is  sufficient  to  maintain  competent  masters. 
It  is,  I  think,  a  sufficient  answer  to  the  first  objection,  that  it  would 
be  an  abuse  which  the  trustees  and  the  court  would  be  bound  instanlr 
ly  to  correct ;  and  that,  supposing  the  admission  of  boarders  to  be 
of  itself  benefical,  it  would  hardly  be  refosed  upon  the  ground  that 
abuses  might  arise  from  it ;  and  to  the  second  objection  the  answer 
appears  to  me  to  be,  that  inequality  of  grade  must  necessarily  exist  in 
au  these  schools,  and  that  if  on  the  one  side  there  be  evils  there  are 
on  the  other  side  great  advantages  resulting  from  the  admixture  of 
the  different  classes.  This  is  most  admirablv  expressed  by  Lord 
Ly ndhurst,  in  The  Attorney'  Oeneral  v.  T%e  Eari^  SUmfotd^  where  he 
'  sums  up  that  case,  and  uses  this  expression :  ^  There  is  another  con- 
sideration also  connected  with  these  establishments,  that  they  are 
avenues  by  which  the  humbler  classes,  by  industry,  activity  and  mtel- 
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Hgence,  can  force  fheir  way  into  fhe  highest  sitoations  of  the  state ; 
and  by  fnmishing  the  means  of  uniting  at  an  early  age  the  upper 
and  lower  classes,  they  tend  to  bind  toeether  by  the  strongest  ties 
the  whole  system  of  society."  1  Ph.  761.  The  observations  whidi 
have  been  made  upon  the  income  of  the  charily  being  sufficient 
to  maintain  competent  masters  do  not,  in  my  opmion,  present  this 
case  in  its  true  point  of  view.  All  the  cases  estobliah  that  it  is  the 
duty  of  the  court  to  consult  to  the  utmost  the  interests  of  the  free 
scholars,  the  primary  object  of  the  testator's  bounty ;  and  the  questioui 
therefore,  as  I  view  it,  is  not,  whether  competent  masters  can  be 
provided  for  a  given  income,  but  by  what  means  the  services  of 
superior  masters  can  be  secured.  It  cannot,  I  think,  be  doubted  that 
the  admission  of  boarders  to  the  school  tends  to  accomplish  this  end ; 
and  when  it  is  asked  that  the  boarders  may  be  excluded  from  it,  it  must 
be  borne  in  mind  that  the  probable  if  not  the  necessary,  consequence 
will  be  to  lower  the  standard  of  the  master.  I  must  aldd,  upon  this 
point  of  the  case,  that  there  appears  to  have  been  some  practice  in  this 
school  of  taking  boarders,  although  to  a  limited  extent  only,  and 
abandoned  of  late  years  in  consequence  of  the  advanced  ages  of  the 
masters ;  and  that  whatever  my  opinion  might  have  been,  I  could  not, 
consistently  with  the  authorities,  have  exduded  boarders  during  the 
incumbency  of  Mr.  Cockin.  I  must  add,  &lso,  that  it  is  duty  of  tiie 
Imstees  to  take  care  that  the  number  of  boarders  admitted  be  not 
^uch  as  in  any  manner  to  affect  the  admission  of  firee  boys,  or  the 
means  of  educating  them  to  the  best  advantage  according  to  the  pro* 
visions  of  the  scheme.  I  am  of  opinion  that  this  part  of  the  information 
could  not,  in  any  view  of  this  case,  have  been  maintained. 

I  have  thought  it  right  to  enter  more  fully  into  this  question  as  to 
boarders,  because  I  find  on  referring  to  Mr.  Carlyle's  book  ^  On  En« 
dowed  Schools"  that  there  is  scarcely  one  of  these  grammar-schools 
in  which  boarders  are  not  received ;  and  I  am  fearful  that  great  mis* 
chief  would  ensue  if  any  countenance  was  given  to  the  notion  that 
this  court  would  exclude  them  in  all  cases  where  the  income  of  the 
charity  was  sufficient  for  the  maintenance  of  the  masters;  such  a  de» 
termination  would,  I  think,  lead  to  endless  questions  which  could 
only  be  determined  by  this  court,  as  to  what  amount  was  to  be  con* 
sidered  sufficient  for  the  master's  mahitenance.  No  rule  laid  down 
for  one  school  could  with  any  justice  be  applied  to  another.  It 
would  be  necessary  to  consider  in  each  case  the  position  and  charac* 
ter  of  the  schooL  .  . 

As  to  the  question  raised  by  the  information  upon  the  payments 
charged  to  the  free  scholars,  I  am  of  opinion  that  the  information 
ought  as  to  this  also,  in  my  view  of  the  case,  to  be  dismissed.  There 
are  also  many  branches  of  education  provided  by  this  scheme  which  do 
not  fall  withm  the  ordinary  range  of  the  instruction  which  the  mas* 
ters  of  granmiar-schools  are  bound  to  give ;  and  the  income  of  the 
charity  does  not,  in  my  opinion,  a^ord  an  adequate  remuneration  for 
such  extended  instruction.  The  number  of  boarders  of  course  could 
not  be  relied  on  as  a  provision  for  this  instruction,  and  I  do  not  see 
how  it  could  be  secured  otherwise  than  by  those  payments.    The 
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question  therefore  appeals  to  me  to  have  been  reduced  to  this— 
wheUier  it  was  desirable  that  this  instruction  should  be  seoured  ?  And 
I  am  opinion  that  it  was ;  for  it  being  necessary  to  keep  up  the  grammar- 
school,  and  to  retain  the  superior  education  afforded  b^  it,  1  think  it 
covld  not  be  otherwise  than  desirable  that  that  education  should  be 
made  complete. 

As  to  the  minor  points  respecting  the  ages  and  number  of  the  boySf 
I  regard  them  so  entirely  as  matters  of  discretion,  involving  no  gene* 
ral  principle,  that  I  do  not  think  it  necessary  to  enter  into  them;  and 
the  {BLcts  do  not  rais^  the  question  as  to  the  piiaes. 

There  is,  however,  one  question  in  this  case  which  I  feel  bound  to 
entertain,  regarding  it  as  a  question,  not  of  discretion,  but  g[  princi- 
ple,-- I  mean  the  question  as  to  the  religious  qualification  of  the 
boys  required  by  this  scheme,  and  as  to  the  other  provisions  having 
reference  to  religious  instruction.  There  is,  I  think,  some  reason  to 
suspect  that  this  school  was  in  connection  with  the  church  of  Eng* 
land,  but  the  evidence  shows  that  the  usage  has  been  to  admit  the 
cfaiUren  of  dissenters ;  and  in  the  absence  of  any  positive  evidence 
confining  the  benefit  of  the  charity  to  the  members  of  the  church  of 
England,  I  think  the  question  must  be  governed  by  usage,  and  that 
the  Attomey-Gteneral  therefore  is  entitle  to  have  this  restriction  re- 
moved. I  think  also  that  this  scheme,  having  been  finally  settled  in 
1848,  after  the  decision  in  the  Warwick  ScAool  case^  ought  not  to 
have  contained  the  other  provisions  as  to  religious  instruction  which 
are  inserted  in  it.  The  course  pursued  in  the  Warmck  School  case 
is,  in  my  opinion,  by  far  the  best  to  be  adopted,  where  dissenters  are 
admitted  to  their  schools,  as  it  tends  to  prevent  those  feelings  of 
offence  which  are  too  apt  to  arise  on  such  a  subject  I  shall,  there- 
fore direct  that  this  scheme  be  reformed  according  to  the  precedent  of 
the  Warwick  School  case. 

Then,  the  remaining  question  raised  by  the  information  is  as  to  the 
^eacchange.  Upon  this  point  I  feel  no  difficulty.  It  is  not  alleged 
that  there  was  any  firaud  or  concealment  in  the  transaction,  or  that 
all  the  requisitions  of  the  act  were  not  duly  observed,  but  it  is  said 
that  the  exchange  was  for  the  convenience  of  the  master,  and  that  it 
was  not  beneficial  to  the  charity,  except  upon  the  footing  of  boarders 
■being  maintained.  Those  are*  questions  with  which,  in  my  opinion, 
this  coort  has  nothing  to  do.  It  was  part  of  the  duty  of  the  Com- 
missioners appointed  under  the  act  to  ascertain  whether  the  exchange 
was  for  the  permanent  benefit  of  the  charily,  and  it  was  part  of  the 
duty  of  the  Bishop,  under  the  provisions  of  the  act,  to  review  their 
determination.  The  Commissioners  and  the  Bishop  have  determined 
it  to  be  beneficial,  and  I  am  aware  of  no  power  which  this  court  has 
to  reverse  their  decision.  It  was  said  that  the  Bishop  was  himself  a 
trustee ;  but  it  is  not  alleged  that  he  had  any  personal  interest  in  the 
matter,  or  that  he  had  in  any  manner  misconducted  himself.  To 
hold  that  the  exchange  could  be  affected  upon  such  a  ground  would 
be  to  render  the  act  inoperative  in  all  cases  where  the  Bishop  happens 
to  be  a  trastee  of  the  charity,  and  this  clearly  could  not  have  been  the 
intention  of  the  legislature,  as  the  act  contains  express  provisions  ap- 
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plicable  to  the  case  where  the  party  who  takes  in  exchange  happens 
to  be  a  trastee. 

The  decree,  theiefofei  which  I  shall  make,  will  be  to  alter  the 
scheme  as  to  matters  of  reUgions  qualification  and  instruction  in  tiie 
mode  which  I  have  pointed  out,  and  to  dismiss  the  rest  of  the  infor« 
mation.  80  far  as  I  dismiss  it,  I  shall  dismiss  it  with  costs ;  as  al* 
though  no  just  complaint  can  be  made  of  the  pleadings  in  the  cause, 
I  most  highly  disapprove  of  charity  informations  got  up  by  public 
meetings,  and  supported  by  public  subscription.  I  think  there  is  just 
reason  to  compkon  of  the  enormous  mass  of  evidence  by  which  this 
information  has  been  attempted  to  be  supported,  and  of  the  character 
of  some  part  of  that  evidence ;  I  allude  particularly  to  the  evidence 
of  the  surveyors.  So  &r  as  I  give  relief  upon  this  information,  I 
give  it  without  costs,  being  fully  satisfied  from  the  conduct  of  one 
of  these  relators  that  the  matter  on  which  the  relief  is  given  was  not 
the  substantial  ground  on  which  this  information  was  filed.  I  find 
one  of  the  relators  himself  objected  before  the  Bishop  to  the  children 
of  dissenters  having  been  admitted  to  the  schooL  The  decree  which 
I  shall  make  will  be  to  have  the  scheme  revised  according  to  the 
principles  of  the  Warwick  School  case^  and  I  dismiss  the  rest  of  the 
information,  with  costs.  The  defendants  will  take  the  extra  costs 
out  of  the  Amd. 


Mullock  v,  Jenkins.^ 
NoTember  17, 1851. 

Benefit   Buildup   Societies  —  Purchaser — Agent — Real   Estate — 
lUegal  Omtract — Investment  of  Money — Jurisdiction. 

The  tnuteee  of  a  benefit  bnUding^  aodetj  baying,  tfarongh  a  sbanholder  as  their  agent,  piu> 
chased  an  estate  oat  of  the  funds  of  the  societj,  and  paid  a  snm  of  money  on  account  of 
the  deposit,  filed  their  bill  against  theur  aeent,  who  had  himself  obtained  a  conveyance  of 
the  estate,  which  he  refused  to  coiiTey  to  the  trustees  of  the  society,  to  compel  him  to  con- 
vey the  estate  to  them  upon  the  trusts  and  for  the  purposes  of  the  society.  Upon  a  de- 
murrer for  want  of  equity  and  for  want  of  parties:— 

Hddy  that  the  trustees  nad  power  to  institute  this  suit  to  obtain  a  conveyance,  though  the 
purchase  which  had  been  made  was  alleged  to  be  illegal  and  contrary  to  the  act  of  parlia- 
ment and  the  rules  of  the  society :  and  that  a  suit  instituted  by  the  trustees  authorizing 
the  purchase,  on  behalf  of  themselyes  and  aU  the  other  members  and  shareholders  of  the 
society,  was  sufficient;  that  it  was  not  necessary  to  bring  all  the  members  before  the  court 
to  consent  to  the  pwt^ase,  and  that  the  jurisdiction  of  this  court  was  not  ousted  hj  the 
appointment  of  a  separate  jurisdiction  for  the  regulation  of  the  affairs  of  these  soaeties. 

This  bill  was  filed  by  Richard  Mullock,  Edward  Wills,  Edward 
Thomas,  Philip  Thomas,  and  John  Richards,  trustees,  members,  and 
shareholders  in  the  Newport  District  Benefit  Building  Society,  on 
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behalf  of  themselves  and  all  other  memben  and  shareholders  of  the 
society,  to  obtain  a  declaration,  that  an  estate,  purchased  in  the  name 
of  Ebenezer  Vaughan  Jenkins,  was  the  property  of  the  Newport 
District  Benefit  Building  Society,  and  that  he  and  his  mortgagee 
might  convey  the  same  to  the  plaintiffs,  as  trustees,  according  to  the 
rules  of  the  society ;  and  that  he  might  pay  off  the  mortgage  and 
deliver  up  the  deeds,  and  that  the  mortgage  might  be  declared  void 
against  tiiie  society.  It  also  asked  for  an  injunction  to  restrain  the 
defendant  from  disposing  of,  or  incumbering  the  estate  and  property, 
or  parting  with  the  title-deeds,  or  receiving  the  rents.  It  also  asked 
that  the  accounts  might  be  taken,  and  a  receiver  appointed 

The  bill  stated  that  this  society  was  formed  in  1850,  under  its  pre- 
sent style,  and  that  rules  for  regulating  the  society  were  dulv  framed, 
certified,  and  enrolled,  pursuant  to  the  statute  m  that  behalf;  and 
that  such  rules  had  been  duly  printed  and  circulated  amongst  the 
members ;  and  that  the  first  rule  stated  that  the  object  of  the  society 
was  to  enable  each  member  to  receive  out  of  the  funds  of  the  sociely 
the  amount  or  value  of  his  share  or  shares  therein,  (each  share  not  to 
exceed  the  sum  of  50^,)  to  erect  or  purchase  one  or  more  dwelling* 
house  or  houses,  or  other  real  or  leasehold  estate ;  to  be  secured  by 
way  of  mortgage  to  the  society,  until  the  amount  or  value  of  his 
share  or  shares  should  have  been  fully  repaid  to  such  socielr,  with 
the  interest  thereon,  and  all  fines  and  other  payments  incurred  in  re- 
spect thereof.  The  second  rule  provided  for  persons  becoming  mem- 
bers ;  and  the  third  rule  provided  that  the  society  should  be  governed 
by  a  committee,  consisting  of  a  president,  vice-president,  five  trustees, 
and  fifteen  members;  and  by  the  fourth  rule  that  the  subscriptions  to 
the  society  should  be  paid  weekly.  Provision  was  also  made  for  an- 
nual and  other  meetings  of  the  society,  and  for  the  weekly  and  other 
payments  to  be  made  by  members,  and  also  for  the  pavment  of  ail 
money  into  the  bank  in  the  name  of  the  trustees ;  ana  that  shares  in 
the  society  should  be  allotted  to  members  according  to  seniority  of 
membership ;  and  that  any  member,  by  giving  notice,  might  take  the 
whole  or  any  part  of  the  shares  he  subscribed  for  in  one  allotment. 
The  ninth  rale  provided  that  any  member,  upon  receiving  the  share 
advanced,  should  execute  to  the  trustees  for  the  time  being  such 
mortgage  as  therein  mentioned;  and  the  same  rule  also  provided 
that  all  moneys  to  be  received  and  retained  by  the  trustees,  under  or 
by  virtue  of  any  such  mortgage,  were  to  be  immediately  placed  with 
the  society's  bankers,  to  its  account  and  for  its  use.  The  eleventh 
rule  provided  that  the  trustees  and  committee  should  be  at  liberty,  as 
often  as  they  should  deem  it  advisable,  to  apply  for  and  obtain  from 
the  bankers  or  other  persons,  at  such  rate  of  interest  as  they  might 
determine,  such  sums  of  money  as  they  should  think  proper,  in  order 
to  advance  the  same  to  members.  The  twelfth  rule  declared  that, 
on  the  death  of  a  member,  there  should  be  no  right  of  survivorship, 
and  the  shares  should  be  personal  estate.  The  seventeenth  rule  pro- 
vided that  the  trustees  should  be  intrusted  with  the  funds  and  securi- 
ties belonging  to  the  society ;  that  the  banking  account  should  be  in 
their  names ;  and  all  money  received  should  be  placed  to  their  ao« 
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count  with  the  West  of  England  and  South  Wales  Banking  Companji 
or  any  other  bankers  the  members  or  committee  might  agree  to.  All 
proceedings,  whether  civil  or  criminal,  were  to  be  commenced,  prose* 
cuted,  and  defended  by  and  in  their  names,  and  all  expenses,  costs  and 
charges,  and  damages  incnrred  were  to  be  borne  and  paid  by  and  ont 
of  the  fhnds  of  the  society.  The  roles  also  contained  other  provi- 
sions  for  vesting  the  property  of  the  society  in  the  tnistees  for  the 
time  being.  They  also  contained  provisions  for  referring  to  arbitral 
lion  any  msputes  between  members,  or  the  trustees,  or  committee. 

The  bill  tiien  stated  that  divers  persons,  together  with  the  plain* 
tiffs,  had  subscribed,  and  had  become  and  were  members  and  share- 
hold^s  in  the  society,  which  consisted  of  upwards  of  300  persons, 
who  formed  a  fluctuating  body,  and  were  too  numerous  to  be  named 
individuallv  as  parties  plainti&  or  defendants,  and  could  not  be  made 
parties  without  manifestly  preventing  the  prosecution  of  the  suit. 

That  the  defendant,  K  V.  Jenkins,  lately  acted  as  one  of  the  vice- 
presidents,  and  is  or  was  or  claimed  to  be  a  member  or  shareholder  of 
the  society.  That  the  plaintiflb  were  the  trustees  of  the  society ;  and 
as  such  were  dulv  authorized  to  commence  and  prosecute  this  suit  on 
behalf  of  the  society. 

That  in  August,  1850,  an  estate,  called  the  Maindee  estate,  in  the 
neighborhood  of  Newport,  was  advertised  for  sale,  and  as  it  was  con- 
sidered advantageous  to  the  society,  it  was  resolved,  at  a  meeting  at 
which  the  defendant  was  present  and  presided,  that  he  should  be  de- 
puted to  purchase  that  portion  of  the  estate  called  the  Fair  Oak  estate 
for  the  society,  to  which  he  consented. 

On  the  28th  of  August,  1850,  the  defendant  attended  the  sale,  as 
the  agent  for  and  on  behalf  of  the  society,  and  purchased  a  certedn 
portion  of  the  estate,  being  lot  22,  consisting  of  seventy-six  acres,  for 
the  sum  of  5,680L,  exclusive  of  timber  of  the  value  of  325/. 

On  the  30th  of  August,  1850,  at  a  meeting  of  the  committee,  the 
defendant  reported  to  the  meeting  that  he  had  purchased  the  land  in 
lot  22  for  the  sociel^ ;  and  for  the  purpose  of  the  defendant  paying  a 
deposit,  in  part  of  the  purchase-money,  according  to  the  conditions  of 
sale,  a  sum  of  600/.  lO^.  was  paid  by  the  trustees  of  the  society  to 
the  defendant,  who  accordingly  paid  the  deposit. 

That  proceedings  were  taken  to  appropriate  the  property  purchased 
for  the  purposes  of  the  society,  and  also  for  the  investigation  of  the 
title  and  obtaining  the  proper  conveyances ;  and  that  they  were  en- 
tered on  the  minutes  and  signed  by  the  defendant,  E.  V.  Jenkins ; 
and  on  the  5th  of  September,  1850,  the  report  of  the  purchase  was 
confirmed,  in  the  presence  of  the  defendant,  at  a  general  committee 
of  the  society.  At  that  time  there  was  about  4,000/.  belonging  to  the 
society  in  the  bankers'  hands,  applicable  to  the  payment  of  the  pur- 
chase-money; and  arrangements  had  been  made  to  obtain  a  loan 
from  them  of  about  2,000/.,  at  interest,  to  enable  the  society  to  com- 
plete the  purchase ;  but  it  was  alleged  that  the  defendant,  £.  V.  Jen- 
kins, had,  without  any  authority,  procured  the  land  purchased  to  be 
conveyed  to  him,  and  that  he  had  borrowed  a  large  sum  of  money 
from  some  person  not  a  member  of  the  society,  and  had,  it  was  be- 
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lieved,  secured  the  same  with  interest  by  way  of  equitable  mortgage 
and  deposit  of  the  title-deeds. 

The  bill  then  charged  that  the  person  who  had  advanced  the  money 
had  notice  that  the  purchase  was  made  for  the  plaintiffs,  and  that  the 
defendant,  E.  V.  Jenkins,  had  expressly  at  times  dealt  with  the  pro* 
perty  as  belonging  to  the  society ;  but  that  he  had  recently  attempted 
to  set  on  foot  a  rival  building  society  at  Newport,  and  had  issued  a 
printed  prospectus  or  advertisement  of  such  proposed  society,  to  which 
a  note  was  appended,  stating  ^  that  in  consequence  of  recent  disturb- 
ances it  was  anticipated  that  several  eligible  allotments  on  the  Fair 
Oak  estate  would  not  be  purchased  or  taken  up ;  it  was  therefore  in* 
tended  that  they  should  be  balloted  for  at  the  earliest  opportunity, 
when  all  members  not  interested  in  the  estate  and  who  should  have 
paid  up  to  that  time  might  participate  in  the  ballot;"  that  this  was 
at  variance  with  the  rights  of  the  Newport  District  Benefit  Building 
Society  and  of  the  plaintiffs  and  other  members. 

To  this  bill  the  defendant  put  in  a  general  demurrer,  for  want  of 
equity,  and  also  because  the  committee  and  the  several  shareholders 
other  than  the  defendant  and^the  plaintifis  were  not  made  parties. 

Roupell  and  Miller^  in  support  of  the  demurrer.  Building  socie- 
ties cannot  purchase  real  estate  either  for  investment  or  for  their 
own  purposes ;  though  if  real  estate  is  purchased  by  a  member,  the 
society  may  take  and  hold  it,  by  way  of  mortgage,  as  a  security  for 
money  advanced  to  that  member  out  of  the  funds  of  the  society,  but 
in  no  other  way  can  it  deal  with  real  property.  Some  of  the  mem- 
bers had  thought  it  beneficial  to  the  society  to  purchase  this  estate 
with  a  view  to  deal  it  out  in  lots  that  members  might  build ;  a  sub- 
committee, and  not  a  committee,  of  the  society  had  consequently  re- 
solved to  appoint  the  defendant  their  agent  to  purchase  the  estate. 
A  committee  of  the  society  met  after  the  sale,  and  to  them  the  de- 
fendant reported  the  purchase,  and  upon  this  it  was  insisted  by  the 
Claintiffs  that  the  defendant  purchased  for  the  society  at  large ;  that 
e  was  a  trustee  for  the  members,  and  that  he  holds  the  estate  for 
them ;  but  this  was  contrary  both  to  the  rules  of  the  society  and  to 
the  6  &  7  Will.  4,  c  32,  under  which  it  was  founded.  This  act  con- 
tains no  powers  enabling  building  societies  to  purchase  land  for  in- 
vestment. The  money  they  were  empowered  to  raise  was  to  be 
advanced  as  money  to  be  repaid  by  instalments,  the  property  of  the 
individual  member  beilig  mortgaged  to  secure  it ;  it  cannot  be  said 
that  land  was  advanced  within  the  meaning  of  the  act  The  society 
was  not  even  formed  with  any  apparent  view  to  speculate  in  the  pur- 
chase of  land  to  be  transferred  in  lots  to  its  members ;  it  is  therefore 
unnecessary  to  consider  that  point.  The  purchase,  therefore,  of  land 
was  altogether  at  variance  with  the  objects  of  the  society ;  and  were 
it  not  so,  the  governing  body  of  the  society  neither  sanctioned  it,  nor 
did  the  society  adopt  the  purchase.  It  was  said  that  the  trustees 
advanced  money  to  pay  the  deposit,  and  they,  and  not  the  governing 
body  of  the  society,  or  the  committee  and  members,  filed  this  bill  to 
obtain  the  benefit  of  a  purchase  which  was  made  contrary  to  the  rules 
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of  the  society  and  the  purpose  of  its  formation.  But  if  the  purchase 
did  fall  within  the  objects  of  the  society,  every  member  ought  to  be 
before  the  court,  that  he  might  have  an  opportunity  of  stating  any 
objections  he  might  have  both  to  the  purchase  and  the  proceedings, 
which  did  not  even  originate  with  the  governing  body.  It  might  be 
said  that  the  defendant  who  was  a  member  of  the  society,  entered 
into  a  contract  to  purchase  for  the  society ;  but  then,  as  it  was  illegal, 
and  he  had  committed  a  breach  of  trast,  he  stopped.  The  only  ob- 
ject of  these  societies  was,  a  combination  to  insure  small  loans  to 
members,  that  they  might  complete  the  purchase  of  small  plots  of 
land  or  houses,  the  purchase-money  for  which  was  to  be  secured  to 
the  society  by  mortgage;  but  in  the  present  case  members  were 
necessitated  to  purchase  the  land  however  disadvantageous  to  them ; 
they  were  left  no  option.  The  plaintiffs  also  were  wrong  in  filing 
this  bill;  they  had  mistaken  their  jurisdiction,  and  ought,  under  the 
10  Geo.  4,  c  26,  s.  27,  to  have  applied  for  redress  to  a  justice  of  the 
peace.  It  was,  therefore,  most  material  to  consider  whether  this  suit 
was  for  the  benefit  of  the  sociely,  as  it  would  lock  up  the  whole  of 
its  fonds ;  1  Daniell's  Ch.  Prac.  2d  edi^  240 ;  Bainbridge  v.  Burton^ 
2  Beav.  539 ;  Evans  v.  Stokes^  1  Keen,  24 ;  s.  c.  5  Law  J.  Rep.  (n.  s.) 
Chanc.  145. 

R.  PcUmerj  Rogers^  and  Walford  appeared  in  support  of  the  bill, 
but  were  not  heard. 

The  Master  of  the  Rolls.  In  this  case  the  trustees  of  a  build- 
ing society  have  instituted  this  suit  on  behalf  of  themselves  and  all 
other  members,  except  this  single  defendant,  and  he  had  been  api^ 
pointed  their  agent  to  purchase  an  estate  for  the  society.  He  accord* 
ingly  purchased  the  estate,  and  received  money  from  the  society  to 
pay  the  deposit  If  the  trustees  were  competent  to  authorize  the 
defendant  to  purchase,  they,  without  doubt,  were  competent  to  sue 
on  behalf  of  the  society,  as  in  any  ordinary  suit  for  the  specific  per- 
formance of  a  contract  by  a  vendor,  where  the  court  considered  that 
parties,  having  power  to  purchase,  sufiicientiy  represented  those  who 
were  beneficially  interested,  and  who  consequentiy  need  not  be  par- 
ties. But,  assuming  that  the  suit  was  properly  constituted  in  respect 
of  parties,  could  relief  be  given  in  this  state  of  the  record  ?  A  mem- 
ber and  vice-president  of  the  committee  buys  the  estate,  and  acknow- 
ledges he  has  done  so  for  the  society,  and  that  he  has  received  a  part 
of  the  purchase-money,  and  taken  the  conveyance  to  himself  for  his 
own  use,  and  then  refused  to  convey  to  the  parties  for  whom  he  pur- 
chased. I  assume  the  facts  to  be  true  and  correctiy  stated ;  the  tmns- 
action,  however,  has  been  called  illegal,  and  it  is  said  that  there  was 
no  power  to  make  such  a  purchase ;  but  that  the  object  of  the  sociely 
was  to  enable  persons  having  land  to  build  houses,  or  to  acquire  land, 
or  means  to  borrow  money  to  acquire  land  for  that  purpose ;  such  was 
the  object  of  the  society  contemplated  both  by  the  act  of  parliament 
and  by  the  rules  which  had  been  framed  But  assuming  that  the 
society  had  any  surplus  funds,  was  there  any  thing  to  prevent  it  from 
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investing  them  in  real  estate  ?  It  appeara,  though  not  clearly  stated, 
lliat  the  defendant  was  present  at  the  time  when  the  resolution  was 
passed  deputing  him  to  purchase  the  estate,  and  that  he  purchased 
accordingly,  yet  now  he  insists  upon  keeping  both  estate  and  deposit* 
money,  which  certainly  cannot  be  allowed.  It  differs  from  those 
cases  where  the  court  will  not  uphold  the  contract  on  the  ground  of 
its  being  contrary  to  law ;  but  even  in  those  cases,  for  instance  in  a 
case  of  usury,  the  court  always  compels  the  party  to  do  equity.  I 
shall  express  no  opinion  upon  what  the  result  may  be  ultimately ; 
but  it  is  not  competent  for  the  defendant,  who,  by  his  demurrer,  ad* 
mits  the  facts  alleged,  to  withhold  the  estate  from  the  plaintifb,  or  to 
hold  it  for  his  own  use. 

It  is  said  that  this  court  has  not  jurisdiction  to  consider  this  ques* 
tion,  that  it  belongs  to  the  justices  of  the  peace ;  but  this  court  has 
interfered  where  a  particular  jurisdiction  has  been  created,  Und  it  must 
do  so  in  this  case,  unless,  which  is  not  the  case,  the  jurisdiction  of 
this  court  is  expressly  taken  away.  I  must,  therefore,  overrule  this 
demurrer. 


Hewitt  v.  Loosbmobe.^ 

Korember  IS  and  19,  and  December  2, 1851. 

Solicitor  and  ClierU —  Constructive  Notice  —  Mortgage  —  Deposit  of 

Title-Deeds  —  Equitable  and  legal  Mortgages  —  Priority. 

* 

Where  a  mortgagor,  a  solicitor,  prepares  the  mortgage-deed,  the  mortgagee  not  employing 
another  solicitor,  the  mortgagor  will  be  considered  to  be  the  solicitor  of  the  naortgagee  in 
the  transaction  of  mor^;age ;  bat  the  latter  will  not  therefore  be  deemed  to  haye  notice  of 
a  prior  de{>osit  of  the  tiue-deeds  by  the  mortgagor,  or  of  any  uncommnnicated  fact  which 
it  was  tlie  interest  of  the  mortgagor  to  concetu.  from  the  mortgagee. 

Constmctiye  notice  Is  knowledge  imputed  by  the  court  on  presumption,  too  strong  to  be 
rebutted,  that  Um  Imowledge  must  have  been  communicated. 

A  legal  mortgagee  will  not  be  postponed  to  a  prior  equitable  one,  on  the  ground  of  not 
haying  got  in  the  title-deeds,  unless  there  has  been  fintud  or  gross  or  wilful  oegligenoe  on 
the  part  of  the  legal  mortgagee. 

Fraud  or  gross  or  wilful  neg^ligence  will  not  be  imputed  to  a  mortgagee  who  has  made  honA 
fide  an  inqniiy  for  the  title-deeds,  and  a  reasonable  excuse  has  been  given  for  the  noa- 
deliyexy  of  them  to  him.    Secm^  if  he  has  not  made  any  inquiry  after  the  deeds. 

This  was  a  suit  by  an  equitable  mortgagee,  by  deposit  of  title* 
deeds,  for  foreclosure,  and  for  redemption  against  a  subsequent  legal 
mortgagee. 

In  1834,  Robert  Loosemore,  a  solicitor,  at  Tiverton,  deposited  the 
lease  of  certain  leasehold  propertv  with  the  plaintiff,  accompanied  by 
a  memorandum  for  the  purpose  of  securing  to  the  latter  the  repayment 
of  17002.  and  interest 

By  indenture  of  the  17th  of  November,  1838,  Robert  Loosemore 
assigned  the  leaseholds  to  the  defendant  John  Loosemore,  a  farmer 

1 21  Law  J.  Bep.  (n.  s.)  Chanc.  69 ;  15  Jar.  1097. 
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in  the  neighborhood  of  Tiverton,  to  secure  to  him  the  repayment  of 
800/.  and  interest,  at  4L  10s,  per  cent  per  annum.  The  mortgagor 
prepared  the  deed  of  assignment  at  his  own  expense,  and  promised, 
at  the  request  of  the  defendant,  John  Loosemore,  (who  did  not  em- 
ploy any  solicitor  in  the  transaction,)  to  deliver  to  him  the  lease  of  the 
mortgaged  property,  but  excused  himself  from  time  to  time  for  not 
doing  so  upon  various  grounds,  and  principally  upon  the  ground  of 
being  busy  when  applied  to  on  the  subject  In  1842,  the  mortgagor 
became  bankrupt,  and  the  defendant,  John  Loosemore,  then  for  the 
first  time  ascertained  that  the  lease  had  been  deposited,  previously  to 
his  mortgage,  with  the  plaintiff. 

The  bill  charged  inter  alia  that  the  defendant,  John  Loosemore,  had, 
at  the  time  of  his  assignment,  actual  notice  of  the  plaintiff's  charge 
and  the  deposit  of  the  lease  and  memorandum ;  that  he  did  not  use 
due  caution  or  diligence  in  inquiring  for  the  title-deeds ;  that  he  had 
then  notice  that  the  mortgagor  was  in  embarrassed  circumstances, 
and  had  parted  with  his  title-deeds ;  that  the  defendant  ought  to  have 
required  the  production  and  inspection  of  the  lease ;  that  he  liad  been 
guilty  of  gross  negligence  and  want  of  caution,  and  therefore  not  en- 
titled to  the  benent  of  his  assignment  as  against  the  plaintiff;  that 
the  mortgagor  was  the  solicitor  of  the  defendant  in  the  ^ansaction  of 
the  mortgage,  and  that  the  latter  had  therefore  constructive  notice  of 
the  mortgagor's  previous  dealings  with  the  mortgaged  property  as  if 
he  had  had  actual  notice  of  the  plaintiff's  charge  and  the  deposit ; 
and  that  the  plaintiff,  if  not  entitled  to  priority,  was  entitled  to  redeem 
the  defendant     The  bill  also  prayed  for  a  receiver. 

The  plaintiff  rested  his  case  upon  the  above  facts,  and  relied  upon 
the  following  passage,  read  as  evidence  from  the  defendant's  answer :  — 
<'  That  in  or  about  the  month  of  October,  1838,  the  defendant  was  pos- 
sessed of  the  sum  of  3002.,  which  he  was  desirous  of  investing  upon 
mortgage  or  other  sufficient  security  at  interest,  and  accordingly  ap- 
plied to  the  said  Robert  Loosemore,  who  then,  and  had  for  many 
?ears,  carried  on  an  extensive  business  as  attorney  and  solicitor  at 
^iverton,  in  the  county  Devon,  to  know  if  he  had  any  client  desirous 
of  borrowing  that  sum  upon  a  security  which  he  could  recommend ; 
that  he  replied  he  had  not  then  any  client  who  wanted  such  a  sum, 
but  if  he  should  hear  of  such  a  security  as  the  defendant  required,  he 
would  inform  him  of  it ;  that  shortly  afterwards,  in  the  begmning  of 
November,  1838,  he  received  a  letter  from  the  mortgagor,  requesting 
him  to  come  to  Tiverton,  as  he  could  then  give  him  a  good  security 
for  his  money,  and  accordingly  he  went  and  had  an  interview  with 
the  mortgagor,  who  proposed  to  borrow  the  sum  of  300L  for  himself, 
and  to  assign  a  certain  leasehold  estate  called  Rosehouse,  situate  in 
Knowstone,  in  the  said  county,  being  the  leasehold  premises  in  the  bill 
mentioned,  to  which  the  mortgagor,  Robert  Loosemore,  was  entitled 
under  an  indenture  of  lease,  dated  the  2d  of  December,  1833,  for  the 
residue  of  a  term  of  ninety-nine  years,  determinable  on  the  deaths  of 
himself  and  Robert  Loosemore,  and  of  Frances  Sarah  Loosemore  and 
Robert  Wood  Loosemore  his  children,  and  the  survivor  of  them,  to 
the  defendant  as  a  security  for  the  repayment  of  the  said  sum  of  300/., 
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together  with  interest  thereon,  at  the  rate  of  4/.  IO5.  per  cent,  per  an- 
num ;  that  the  defendant,  knowing  the  said  leasehold  premises  to 
be  an  ample  security,  accepted  such  proposal,  and  agreed  to  lend  the 
sum  of  300/.  to  the  mortgagor  upon  the  security  aforesaid,  and  the  17th 
of  November,  1838,  was  appointed  to  carry  the  amement  into  effect ; 
that  on  that  day  the  defendant  attended  at  the  office  of  the  mortgagor 
in  Tiverton,  and  advanced  to  him  the  sum  of  300/.,  and  the  mortgagor 
then  duly  executed  and  delivered  to  the  defendant  an  indenture  of 
assignment  and  mortgage  of  the  leasehold  premises  to  the  defendant, 
and  which  indenture  was  dated  the  17th  of  November,  1838,  and 
expressed  to  be  made  between  the  mortgagor  of  the  one  part  and  the 
defendant  of  the  other  part." 

The  defendant  denied  b^  his  answer  all  notice  whatever,  express  or 
implied,  of  the  above-mentioned  memorandum,  chaige,  or  deposit,  and 
stated  that  when  the  assignment  and  mortgage  was  handed  to  him, 
he  inquired  whether  the  lease  ought  not  to  be  delivered  to  him,  and 
that  the  mortgagor  replied  it  should,  but  as  he  was  rather  busy  then 
he  would  look  for  it  and  give  it  to  the  defendant  when  he  next  came 
to  market ;  that  at  that  time  the  mortgagor  had  the  reputation  of 
being  and  was  believed  by  the  defendant  to  be  a  wealthy  man,  and 
was  much  respected  in  the  neighborhood ;  that  the  defendant,  having 
no  reason  to  doubt  that  such  lease  was  in  the  possession  of  the  said 
mortgagor  and  would  be  looked  for  and  delivered  to  him  on  the  next 
market-day,  promised  to  call  for  it  and  took  away  the  assignment ; 
that  on  a  subsequent  market-day,  and  at  several  times  afterwards,  the 
defendant  called  upon  the  mort^^or  for  the  lease,  but  the  latter  al- 
ways made  some  excuse  for  not  delivering  it  to  the  defendant,  gene- 
rally observing  that  he  had  been  so  busy  he  had  not  had  time  to  look 
it  out;  that  on  the  last  occasion  when  the  defendant  called  for  the 
lease  the  mortgagor  appeared  to  be  rather  angry  with  him  for  coming 
so  often  about  it,  and  said,  ^  I  hope  you  don't  mistrust  me  for  so 
paltiy  a  sum  as  300/. ; "  that  the  defendant  having,  in  common  with 
all  his  neighbors,  great  confidence  in  the  mortgagor,  and  a  high  opi- 
nion of  his  integrity,  and  fuUy  believing  that  he  had  only  been  pre- 
vented by  the  pressure  of  business  from  looking  out  the  lease,  made 
no  further  application  upon  the  subject ;  that  in  or  about  July,  1842, 
the  defendant  heard  to  his  great  surprise  that  the  mortgagor  had 
become  bankrupt,  and  that  he  had  pledged  the  lease  to  some  other 
person. 

BoU  and  Oiffard  appeared  for  the  plaintiff;  and, 

!Z%e  Solicitor'^  General  and  Speedy  ior  the  defendant,  John  Loosii- 
more. 

For  the  plaintiff,  it  was  argued,  first,  that,  under  the  circumstances 
above  stated,  Robert  Loosemore,  the  mortgagor,  was  the  agent  and 
solicitor  of  the  defendant,  John  Loosemore,  and,  therefore,  that  the 
latter  had,  through  him,  notice  of  the  deposit  of  the  lease  with  the 
plaintiff;  Sheldon  v.  Cba;,  AmbL  624 ;  s.  c.  2  Eden,  224 ;  Le  Neve  v.  Le 
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Neve^  3  Atk.  646 ;  s.  c.  1  Ves.  sen.  54 ;  Dryden  v.  Frosty  3  MyL  &  Cr. 
670 ;  8.  0.  8  Law  J.  Rep.  (n.  s.)  Chanc.  235 ;  and,  secondly,  that  the 
defendant,  having  taken  the  assignment  without  the  lease  or  further 
inquiry  than  appeared  by  his  answer,  the  plaintiff's  equitable  title 
ought  to  prevail  against  the  defendant's  legal  interest,  and  that  the 
non-delivery  of  the  lease  and  the  absence  oi  inquiry  constituted  con- 
structive notice  of  the  plaintiff's  claim.  Jackson  v.  Rowe^  2  Sim.  & 
S.  472 ;  8.  c.  4  Law  J.  Rep.  Chanc  11 ;  3Vfe«  v.  Webb^  6  Beav.  552 ; 
Jimes  V.  Smiihj  1  Hare,  43 ;  s.  c.  1  Ph.  234 ;  11  Law  J.  Rep.  (n.  s.) 
Chanc  83 ;  12  Ibid.  381 ;  Worthington  v.  MorgaUj  16  Sim.  547 ;  s.  c, 
18  Law  J.  Rep.  (n.  s.)  Chanc  233. 

For  the  defendant,  John  Loosemore,  it  was  contended,  first,  that 
the  mortgagor  had  not  acted  as  his  solicitor  or  agent,  and  had  not 
been  retained  or  paid  by  him ;  but  that,  if  he  could  be  considered 
to  be  his  solicitor  or  agent,  a  client  would  not  be  held  to  have  had 
constructive  notice  of  a  fraud  committed  by  his  solicitor  and  agent, 
and  concealed  firom  his  knowledge,  Kennedy  v.  Green^  3  MyL  & 
K.  699;  and,  secondly,  that  a  mortgagee  was  not  bound  to  take 
all  the  precaution  of  a  wary  and  prudent  purchaser,  and  that  the 
defendant,  having  inquired  for  the  lease,  and  received  a  satisfactory 
reason  for  its  non-production,  would  not  be  postponed  to  the  plain- 
tiff, Allen  V.  KnigJU^  5  Hare,  272 ;  s.  o.  15  Law  J.  Ilep.  (n.  s.)  Chanc 
430 ;  16  Ibid.  360,  (on  appeal,)  and  the  cases  above  cited  on  the  point 
of  constructive  notice. 

December  2.  Turner,  V.  C,  after  stating  the  above  facts,  said : 
Two  points  were  argued  at  the  bar,  <— first,  that  Robert  Loosemore 
must  be  taken  to  have  acted  as  the  solicitor  of  the  defendant  in  the 
transaction  of  the  mortgage,  and  that  the  defendant,  therefore,  had 
notice,  through  him,  ol  the  lease  having  been  deposited  with  the 
pkintiff ;  and,  secondly,  that  the  defendant,  having  taken  the  legal 
mortgage  without  the  lease,  or  making  further  inquiry  than  appears 
upon  his  answer,  the  plaintiff's  equitable  title,  by  deposit,  ought  to 
prevail  against  the  legal  interest  of  the  defendant,  and  that  the  non- 
delivery of  the  lease  and  the  absence  of  inquiry  constituted  construc- 
tive notice. 

As  to  the  first  point,  I  think  that,  where  the  mortgagor  is  himself 
a  solicitor,  and  prepares  the  mortgage-deed,  the  mortgagee  employing 
no  other  solicitor,  the  mortgagor  must  be  considered  to  be  the  agent 
or  solicitor  of  the  mortgagee  in  the  transaction  of  the  mortgage.  The 
mortgagee,  in  such  a  case,  trusts  the  mortgagor  to  discharge  duties 
which  his  own  solicitor  would  have  discharged,  if  he  had  thought  fit 
to  employ  one.  It  can  make  no  difference,  that  the  mortgagor  is  not 
paid  by  the  mortgagee,  for  the  nature  of  the  transaction  is  this,  that 
all  expenses  are  to  be  borne  by  the  mortgagor,  I  am  of  opinion, 
therefore,  that  Robert  Loosemore  must  be  considered  to  have  been 
the  agent  or  solicitor  of  the  defendant  in  the  transaction. 

I  do  not,  however,  think  that  the  defendant  is,  therefore,  to  be  con- 
sidered as  having  had  notice  of  the  plaintiff's  deposit    Such  notice 
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would  be  constnictiYe  merdlyi  and  constractive  notice  is  a  knowledge 
which  the  court  imputes  to  the  party  on  a  presumption  so  strong  that 
it  cannot  be  rebutted,  that  the  knowledge  must  have  been  communi- 
cated I  could  not  act  on  such  a  presumption  in  the  face  <^  the  evi- 
dence which  the  plaintiflf  himself  has  adduced. 

In  determining  this  point  in  favor  of  the  plaintiff,  I  desire  it  to  be 
understood,  that  I  do  not  proceed  on  the  case  of  Kennedy  v.  Green* 
The  doctrine  of  constructive  notice  established  by  that  case  does  not 
apply  to  the  present  case.  Where  there  has  been  no  fraud  in  the 
original  deposit  with  the  plaintiff  and  no  fraud  in  the  mortga^ 
to  the  defendant,  if  the  fact  of  the  deposit  with  the  plaintiff  is 
to  be  taken  to  have  been  communicated  to  the  defendant,  it  would 
be  a  misaj^lication  of  the  case  of  Ketmedy  v.  Ghreen,  to  hold  that 
the  fact  of  the  deposit  must  be  taken  to  have  been  communi- 
cated because  it  was  a  fraud  to  conceal  it  It  would  be  to  assume 
that  there  was  fraud  in  bringing  the  question,  whether  there  was 
knowledge  or  not 

The  fiiBt  point  being  thus  disposed  of,  I  proceed  to  consider  the 
second  question,  (which  is  one  of  very  great  and  general  importance,) 
whether  an  equitable  mortgagee,  by  deposit  of  title-deeds,  is  entitled 
to  priority  over  a  subsequent  legal  mortgagee  of  the  property  com- 
prised in  the  deeds,  who  has  not  made  all  the  inquiries  after  the  deeds 
which  he  could  or  might  have  obtained.  It  is  first  to  be  considered 
how  this  question  stands  upon  the  authorities;  for,  if  there  is  a 
settled  rule  on  the  subject,  I  cannot  certainly  venture  to  alter  it; 
nor  should  I  be  disposed  to  do  so,  as  I  am  fully  satisfied  that  the 
advantage  derived  from  adhering  to  settled  rules  of  law,  greatly 
overbalances  the  mischief  \^th  which  adherence  to  these  rules  may, 
in  particular  cases,  be  attended.  Without  referring  to  the  authorities 
anterior  to  the  case  of  I^mb  v.  FbUtt,  2  Anst  438,  (many  of  which 
were  favorable  to  the  doctrine  there  laid  down,)  it  will  be  sufficient  to 
state  that  it  was  there  held  that  nothing  but  fraud  or  gross  and  volun- 
tary negligence  in  leaving  the  title-deeds  will  oust  the  priority  of  the 
legal  mor^gee ;  and  that,  where  the  legal  mortgagee  had  applied 
for  the  deeds,  and  had  relied  on  the  promise  of  the  mortgagor  to  send 
them,  it  was  held  that  that  was  not  such  a  fraud,  or  gross  or  wilful 
negligence  as  would  postpone  the  legal  mortgagee  to  a  prior  equi- 
table one.  The  doctrine  thus  laid  down  was  reasserted  by  Lord  El- 
don,  in  Evans  v.  BkkneU^  6  Ves.  174 ;  and  again,  in  MaHinez  v. 
Cooper^  2  Russ.  198 ;  by  Sir  William  Griant,  in  BameU  v.  Wesiony  12 
Ves.  133 ;  by  Sir  John  Leach,  in  Bdrper  v.  FatUder^  4  Mad.  129 ;  by 
Lord  Lan^dale,  in  Farrow  v.  Reesy  4  Beav.  18 ;  and  by  Lord  Cotten- 
ham,  in  jSlen  v.  ShigfUj  supra.  This  must,  therefore,  be  taken  to  be 
the  doctrine  of  the  court,  unless  there  were  other  authorities  which 
could  be  brought  contesting  it  It  was  said  in  argument,  in  the  pre- 
sent case,  that  the  doctrine  in  the  authorities  just  refenred  to,  could 
not  be  reconciled  with  the  decisions  in  Jackson  v.  RowCj  Dryden  v. 
Frosty  Tyke  v.  Webb^  and  Worihingion  v.  Morgan ;  but,  on  examina- 
tion, I  do  not  think  it  will  be  found,  that  those  cases  are  inconsistent 
with  Pbmib  v.  FluiU.    In  Jackson  v.  Rowe^  the  question  was,  not 
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whether  a  prior  equitable  title  should  prevail  against  a  subsequent 
J  ]  ^j^^ .  but  whether  the  party  had  a  legal  or  equitable  defence 
arainst  a  prior  legal  title;  and  it  does  not  appear  whether  any  inquiry 
hadbeen  made  about  the  title.  In  Dryden  v.  Frosty  though  the  facts 
of  the  case  do  not  appear  from  the  report,  it  may  be  inferreid,  from  the 
reference  in  the  judgment  to  the  case  of  Bxem  v.  JffiZ/,  13  Ves.  114, 
that  the  defendant  had  notice  that  the  deeds  were  in  the  hands  of  the 
nlaintiJf.  In  Tylee  v.  Webb^  there  was  no  question  about  the  legal 
estate ;  but  both  the  plaintiff  and  the  defendant,  Hinton,  were  equi- 
table mortgagees  by  deposit ;  and,  lastly,  in  Wciihingion  v.  Mdrga$i^ 
there  was  no  inquiry  as  to  the  title-deeds. 

The  law,  therefore,  as  I  collect  it  from  the  authorities,  stands  thus : 
That  a  legal  mortgage  is  not  to  be  postponed  to  a  prior  equitable 
one,  on  the  ground  of  not  having  got  in  the  title-deeds,  unless  there 
has  been  fraud  or  gross  and  wilful  negligence  on  the  part  of  the  legal 
mortgagee ;  and  that  the  court  will  not  impute  such  fraud  or  negli* 
gence  to  him,  if  there  has  been  a  bond  fide  inquiry  after  the  deeds, 
and  a  reasonable  excuse  given  for  non-delivery  of  them ;  but  that  the 
court  will  impute  fraud  or  gross  and  wilfril  negligence  to  him,  if  he 
omits  all  inquiry  as  to  the  deeds.  I  am  of  opinion  that  there  is  much 
principle  both  in  the  rule  and  the  decisions  upon  it.  When  the  court 
IS  called  on  to  postpone  a  legal  mortgage,  its  powers  are  invoked  to 
take  away  a  legal  right,  and  it  says  that  there  is  no  ground  on  which 
it  will  act,  except  that  of  fraud,  or  of  wiUul  neglect,  of  a  kind 
amounting  to  fraud.  I  think,  in  transactions  of  sale  and  mortga^ 
if  no  inquiry  is  made,  as  to  deeds  which  constitute  the  titie  to  &e 
property,  the  court  is  justified  in  assuming,  that  the  purchaser  abstains 
from  making  the  inquiry  from  a  suspicion*that  the  titie  will  be  affected 
by  the  inquiry,  if  made,  and  that  it  is,  therefore,  bound  to  impute  to 
the  purchaser,  or  mortgagee,  a  knowledge  of  the  facts  which  would 
have  been  disclosed  on  inquiry ;  but,  where  an  inquiry  is  made,  and  a 
reasonable  excuse  given,  and  there  is  no  ground  to  impute  suspicion, 
this  principle  cannot  apply. 

Applying  this  principle  to  the  present  case,  the  plaintiff  having 
failed  to  make  out  a  case  for  postponing  the  defendant's  mortgage, 
the  onl^  decree  I  can  make  is  the  usual  decree  for  redemption ;  but 
the  plaintiff  must  pay  the  costs  up  to  and  including  the  decree.  The 
charge  in  the  bill  that  the  plaintiff  is  entitied  to  redeem  the  defend- 
ant, seems  to  me  to  take  this  case  out  of  the  range  of  Lord  Eldon's 
observations  in  Martinez  v.  Cooper.  Decree  accordingly. 
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Thb  Sutton  Harbor  Improvsment  Compakt  v.  Hitohins.^ 

December  9,  10,  1851. 

Lands  Clauses  Consolidation  Act,  1845,  sect.  68  —  Property  injuri- 
ously affected  ^^  Compensation — Injunction. 

A  harbor  improremeiit  company,  in  Ae  prosecation  of  their  woriu,  under  the  aathoritr  of  a 
special  act  of  parliament,  obstmcted  acceas  to  a  wharf  fit>m  tilie  place  of  boBiaess  of  M.  H^ 
hj  which  he  waa  put  to  ezpenae  in  loading  and  nnlAmiitig  ahipa.  M.  H^  claiming  oompen* 
sation,  gave  a  notice  and  proceeded  to  appoint  an  arbitrator,  nnder  the  68th  section  of  the 
8  Vict  c.  18,  (the  Lands  Clauses  Consolidation  Act,  1845.)  tTpon  a  bill  filed  by  the  com- 
pany, an  injunction  was  granted  to  reatrahi  the  ftirther  prooeedinga  of  M.  H.  until  he 
established  his  right  at  law,  but  on  appeal  the  aame  waa  diaaolyed. 

This  was  a  motion  to  dissolve  an  injunction  granted  by  the  late 
Master  of  the  Rolls  (Lord  Langdale)  restraining  the  defendant  from 
taking  any  proceedings  ander  a  notice  he  had  given,  to  obtain  com- 
pensation by  an  arbitration  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  for  alleged  injury  sustained  in  con- 
sequence of  the  works  performeid  by  the  company  for  the  improve- 
ment of  Sutton  harbor,  under  the  pothers  conferred  on  them  by 
special  acts  of  parliament  of  the  51  Geo.  3,  c.  196,  the  2  &  3  Will.  4, 
c  9,  and  the  10  &  11  Vict  a  297,  by  the  last  of  which,  the  Lands 
Consolidation  Act  and  other  general  acts  were  incorporated  therein* 
The  facts  of  this  case  are  fuUy  set  out  in  20  Law  J.  Rep.  (n.  s.) 
Chanc  489 ;  but  may  be  shortly  stated  thus : — The  company,  in 
the  prosecution  of  their  works,  made  a  coffer-dam,  which,  /or  a 
time,  inclosed  part  of  the  harbor,  by  reason  of  which  the  defend- 
ant, who  rented  stores  adjoining  Sutton  Wharf,  and  who  had  a 
rififht,  in  respect  of  such  stores,  to  ship  and  unship  goods  at  the 
whaif,  was  prevented  firom  so  doing,  and  was  compelled  to  send 
his  workmen  and  laborers  a  greats  distance  for  that  purpose,  and 
at  an  additional  expense.  When  the  works  were  sumcientiy  com- 
pleted the  coffer-dam  was  removed,  and  it  was  removed  before  the 
notice  was  ^ven  claiming  compensation  for  the  defendant's  lands 
being  '^  injunously  affected." 

On  the  hearing,  before  Lord  Langdale,  the  case  of  The  London  and 
North-Western  Railway  Company  v.  Smith,  1  Hall  &  Twells,  364; 
8.  c.  1  Mac.  &  Gor.  216 ;  19  Law  J.  Rep.  (n.  s.)  Chanc  193,  was 
cited  and  relied  on  on  behalf  of  the  plaintiffs.  The  defendant  now 
appealed. 

BetheU  and  Terrell,  for  the  appeal,  argued  that  the  Master 
of  the  Rolls  had  apparentiy  acted  on  the  authority  of  Lord  Cotten- 
ham's  decision  in  The  London  and  North'  Western  Railway  Company 
V.  Smith ;  but  since  that  case  a  decision  of  equal  authority,  namely, 
that  of  TheEast  and  West  India  Docks  and  Birmingham  Junction  RaU" 


1 21  Law  J.  Rep.  (n.  s.)  Chanc  78 ;  16  Jor.  17. 
4* 
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wap  Company  y.  OaUke^  20  Law  J.  Rep.  (n.  b.)  Chanc.  217 ;  s.  c.  3 
Bng.  Bep.  59,  had  been  pronounced  by  the  present  Lord  Chancellor) 
who,  in  his  judgment,  observed  that  although  he  disclaimed  any  in- 
tention to  overrale  Lord  Cottenham's  decision  in  SmitKs  case^  that 
being  properly  the  province  of  an  appellate  court,  yet  he  should  not 
deem  it  right  to  extend  the  application  of  the  principle  of  that  deci* 
sion.     His  lordship  then,  in  his  judgment,  said  that  the  application 
of  the  principle  of  SmUKs  ease  to  the  one  before  the  court,  ^^  and  to 
others  of  the  same  nature,  would  operate  very  hardly  upon  the  claim- 
ant, and  would,  I  think,  defeat  an  intention  clearly  entertained  by 
the  legislature,  that  of  giving  a  summary  remedy  for  assessing  and 
recovering  compensation;  and  experiments  like  the  present,  if  suc- 
cessful, would  deprive  the  claimant  of  a  small  amount  of  his  compen- 
sation-money, and  would  defeat  the  intention  of  the  act  of  parlia- 
ment."    In  that  case,  which  was  a  demand  as  to  lands  sdleged  to  be 
injuriously  -affected  by  reason  of  the  railway  damaging   Grattke's 
goods  and  diminishing  his  custom,  the  question  was,  whether  such 
consequential  damage  was  within  the  contemplation  of  the  68th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act.     The  Vice-ChanceUor 
Sir  James  Wigram,  on  the  company  filing  a  bill  to  restrain  Gattke 
from  proceeding  under  a  notice  he  had  given  for  assessing  compensa- 
tion under  that  section  of  the  act,  granted  an  injunction ;  but  on  the 
same  coming  before  the  present  Lord  Chancellor  he  held  that  the 
words  "injuriously  affected"  were  not  confined  to  the  case  of  a  per- 
son whose  lands  were  directiy  interfered  with  by  a  company,  but 
extended  to  a  case  of  consequential  damage,  and  that  the  sheriff's 
jury  had  jurisdiction  to  decide  upon  the  title  to  Compensation,  as  well 
as  to  the  amount  of  damages  to  be  awarded,  and  he  dissolved  the 
injunction  accordingly,     whatever  was  the  state  of  the  law  in  Janu- 
ary, 1851,  when  Lord  Langdale  decided  this  case,  and  it  might  be 
admitted  that  the  decision  in  Smiths  case^  decided  in  1849  by  Lord 
Cottenham,  was  to  be  held  binding,  still,  as  now  there  had  been  the 
judgment  of  a  succeeding  Lord  ChanceUor  in  February,  1851,  differ- 
ing from  that  state  of  the  law,  and  declaring  the  law  to  be  otherwise, 
though  not  overruling  the  decision,  the  defendant  was  entitied  to  have 
the  injunction  dissolved. 

Roundell  Palmer  and  C.  Ball^  for  the  company,  contended 
that  the  appellant's  case  must  fail,  because  the  case  of  damage  which 
he  alleged,  and  which  only  amounted  to  65t  by  his  own  demand,  was 
not  within  the  meaning  of  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  and  also  because,  as  the  case  of  Smithy  before 
Lord  Cottenham,  was  plainly  and  precisely  in  point,  any  reversal  of 
the  decision  of  Lord  Langdale,  in  the  case  before  the  court,  would  be 
in  effect,  and  indeed  in  substance,  an  overruling  of  Lord  Cottenham's 
judgment  It  was  to  be  observed  that  although  Lord  Truro  had  re- 
marked on  that  case,  and  said  in  OaUke^s  case  that  he  should  not  be 
disposed  to  extend  the  application  of  such  a  principle,  he  carefully 
and  pointedly  abstained  from  cmy  course  which  might  be  considered 
as  ovetruling  it,  and  elaborately  distinguished  Oattke^s  case  from  that 
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of  Smith.  The  distinction  was  plain ;  SmUVs  was  the  case  of  arbi«» 
tration,  that  of  OaUke  was  a  jury  case.  Although  the  judgment  of 
the  Master  of  the  Rolls  was  pronounced  in  January,  no  action  had 
been  brought,  nor  did  the  defendant  make  anv  appUcation  for  that 
purpose,  as  he  might  have  done,  and  then  the  court  would  have 
directed  the  iudgment  to  be  dealt  with  as  it  should  see  fit,  as  was 
done  by  Lord  Cottenham,  in  the  case  before  him. 

[Lord  Cranworth,  L.  J.  There  is  this  distinction  between  SmUVi 
case  and  this.  In  that  case  Smith  said  that  the  works,  when  completed, 
would  do  permanent  damage,  while  here  the  injury  complained  of  is 
temporary,  and  has  now  ceased] 

Even  supposing  the  company  had  done  any  damage,  the  remedy 
of  Mr.  Hitcbins  was  under  the  special  act,  which  provided  for  com- 
pensation for  lands  injuriously  affected  by  the  works  of  the  harbor 
improvement  ^^in  re^rd  to  lands  actually  taken"  for  such  works; 
but  as  that  gentleman  had  had  no  lands  taken,  he  could  not  come 
under  the  clause,  and  the  special  act  did  not  provide  for  such  a  case 
as  this,  because  it  must  be  assumed  no  such  case  could  be  ground  for 
compensation. 

[Knight  Bruce,  L.  J.  Suppose  the  case  of  a  much-frequented 
pdit  of  a  city,  and  that  persons,  having  authority  to  do  so,  order 
the  roadway  to  be  taken  up  by  which  access  to  shops  is  prevented 
and  shopkeepers  suffer  in  their  custom,  there  the  acts  which  an* 
thorize  the  thing  done  do  not  provide  for  compensation.  Here  the 
acts  done  are  done  by  authority,  and  provision  la  made  for  compen* 
sation.] 

There  was  a  fallacy  in  such  an  argument,  for  the  68th  section  re- 
lated to  the  case  of  lands,  not  persons,  injuriously  affected.  If  the 
defendant  was  held  to  be  entitled  to  proceed  for  compensation  under 
the  Lands  Clauses  Consolidation  Act,  every  man  conducting  business 
on  the  side  of  a  public  road,  the  use  of  which  was  diminished  by  the 
construction  of  a  neighboring  railway,  would  be  entitled  to  compen- 
sation for  the  loss  of  custom  in  his  trade  and  profit  in  his  business. 

[  Knight  Bruce,  L.  J.  What  is  the  precise  head  of  equity  on  which 
the  bill  is  founded  ?] 

The  equity  on  which  the  bill  is  founded  was  that  by  virtue  of 
which  the  subjects  of  the  realm  were  entitled  to  resort  to  a  court  of 
equity  to  have  a  question  decided  in  the  most  convenient  form,  at 
the  smallest  amount  of  expenses,  and  without  being  compelled  to 
resort  to  a  multiplicity  of  suits,  or  involved  in  an  entanglement  of 
rights.  If  the  present  claim  were  successful,  the  harbor  company,  in 
the  performance  of  their  duties,  and  in  constructing  works  for  the 
general  benefit  of  the  community,  would  be  open  to  a  vast  number 
of  claims  of  the  very  smallest  amount  and  for  alleged  injuries  of  the 
most  insignificant  character,  which  they  now  called  upon  the  court, 
in  the  exercise  of  its  discretion,  to  prevent  Beyond  this,  if  the  com- 
pany, on  their  part,  named  an  arbitrator,  they  would  have  concluded 
themselves  firom  afterwards  questioning  the  title  to  compensation. 
The  following  cases  were  also  cited :  j[%e  Kinff  v.  The  Directors  of 
the  Bristol  Sock  Ompany,  12  East,  429 ;  and  The   Queen  v.  The 
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The  Satton  Haibor  Improvement  Company  v.  Hitchins. 

JS!Q»/erf»  Cbi»n/ie5  Railway  Company^  3  Q*  B.  Bep.  347 ;  s.  o.  2 
Ca8.736. 

Bethell  was  not  called  on  to  reply^ 

Knight  Bruce,  L.  J.  This  court  being  in  the  habit  of  interfer* 
ing  to  prevent  multiplicity  of  suits  and  needless  entanglement  of 
rights,  it  is  not  necessary  for  me  to  dispute  or  deny,  and  I  do  not 
dispute  or  deny,  that  cases  may  arise  and  have  arisen,  in  which  this 
head  of  equity  would  support  a  bill  founded  upon  an  attempt  and 
intention  to  prevent  the  resort  to  the  powers  oi  compulsory  arbitra- 
tion which  are  contained  in  an  act  of  parliament  of  this  description. 
A  case  may  be  so  circumstanced  as  to  bring  it  within  the  range  of 
this  head  of  equity,  but  in  each  particular  case  it  is  the  duty  of  the 
court,  if  it  be  satisfied,  and  more  especially  so  on  an  interlocutory 
application,  that  more  litigation  and  more  entanglement  will  be  cre^ 
ated  by  interfering  than  by  abstaining  to  interfere,  to  abstain  from 
interference.  Now,  looking  at  the  facts  of  this  case,  considering  all 
its  circumstances,  and  seeing  that  I  have  come  to  the  conclusion  that 
more  litij^tion,  more  expense,  more  delay,  more  entanglement,  and 
more  difficulty,  will  be  incurred  by  interfering  than  by  declining  to 
interfere,  I  am  of  opinion  that  there  ought  to  be  no  interference,-  and 
that  there  ought  to  be  no  injunction.  So  far  as  I  am  concerned,  I 
leave  the  parties  to  assert  their  legal  rights,  or  their  supposed  legal 
rights. 

Lord  Cranworth,  L.  J.  I  am  of  the  same  opinion.  This 
case  does  not  appear  to  me  to  require  the  laying  down  of  any  such 
doctrine  as  has  been  argued.  When  the  legislature  has  laid  down  a 
particular  mode  of  proceeding  it  ought  to  be  a  strong  case  to  induce 
us  to  direct  another.  It  is  to  be  observed  that  in  the  present  instance 
the  amount  of  compensation  claimed  is  only  15L  above  the  minimum 
amount  for  which  an  arbitration  could  have  been  resorted  to.  I  can- 
not yield  to  the  idea  of  the  naming  an  arbitrator  being  conclusive  as 
suggested  during  the  argument  £i  SniitKs  co^e— ^with  the  reason- 
ing in  which  I  confess  I  am  unable  to  concur-^  the  sum  was  large, 
it  was  2000/.  and  upwards,  and  it  might  be  worth  while  to  see  whe- 
ther there  was  or  was  not  a  claim  for  any  thing  at  alL  I  admit  that 
although  there  is  that  distinction,  it  is  not  a  distinction  in  principle. 
It  does  not  appear  that  the  company  will  be  hurt  by  the  proceedings 
under  the  act  They  name  an  arbitrator  under  protest  because  the 
act  compels  them  to  do  so.  If  there  be  any  legal  difficulty  which 
shall  arise  in  this  case  it  will  be  very  small  when  compared  with  the 
evil  which  will  inevitably  arise  by  the  bringing  an  action  at  law,  and 
which  must  occur  from  continuing  the  injunction.  I  think  the  in- 
junction ought  to  be  dissolved. 
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Sims  t^.  Hellino.1 

December  IS,  1851. 

Mortgage '•^  Equitable  Deposit — ReaUzir^  —  Administrator — Evi" 

dence. 

O.  8.  inriflting  that  J.  V^  the  owner  of  ea  agreement  ibr  a  boilding  lease,  had  deposited  it  to 
ieoire  to  him  9002^  claimed  payment  of  the  monej  from  the  Mministrator  of  J.  F^  wlio 
had  expended  money  oat  of  his  own  pocket  in  finishing  the  houses,  and  had  obtained 
leases  nom  the  lessors,  and  questioned  the  deposit  and  Uie  extent  of  the  adranee  if  any 
had  been  made :  — 

neid.  That  the  affidayits  affording  eridence  of  deposit,  the  court  was  bound  to  act  vpon 
them ;  that  when  the  deposit  was  made,  it  gave  Q.  S.  a  title  to  a  mortgaco,  and  that  he 
had  a  right  to  payment*,  and  the  court  made  a  decree  for  an  account  and  sale  of  the  houses 
comprised  in  tne  agreement 

This  claim  was  filed  by  George  Sims  to  obtain  payment  of  900/., 
with  interest,  which  was  advanced  by  the  plaintiff  to  John  Faithful! ; 
or  to  have  three  leasehold  houses  in  Goldington  Crescent  sold,  and 
the  produce  applied  in  payment  of  the  debt  and  costs,  and  to  have 
the  balance,  or  residue  ^f  such  debts  and  costs,  paid  out  of  his  gene- 
ral estate,  or  otherwise  that  it  might  be  administered  under  the  direc- 
tion of  this  court 

The  daim  stated  that,  in  December,  1849,  the  plaintiff,  George 
Sims,  agreed  to  advance  lOOOL  to  John  Faithfull  at  5/.  percent  upon 
some  or  one  of  four  properties,  being  a  freehold  house  at  worthing,  four 
leasehold  houses  in  Weedington  street^  St  Pancras,  two  leasehold 
houses  in  Medburu  street,  or  three  leasehold  houses  in  Goldington 
Crescent,  which  were  to  be  worth  2000L  On  the  13th  of  December, 
1840,  the  plaintiff  advanced  4002.  to  J.  Faithfull,  and  took  his  memo- 
randum. On  the  14th  of  December,  1849,  he  advanced  a  further 
sum  of  200L  to  J.  Faithfull,  who  si^ed  the  following  memorandum : 
^  I  hereby  undertake  to  give  a  good  and  proper  mortgage  to  the  pro- 
perty in  Medbum  street  to  George  Sims,  he  having  this  day  advanced 
me  the  sum  of  200^'  On  the  dth  of  January,  1850,  the  plaintiff 
advanced  a  further  sum  of  200^,  and  on  the  11th  of  January,  1850, 
the  plaintiff  lent  him  a  further  sum  of  100/.,  and  J.  Faithfull  signed 
the  following  memorandum :  <<  I  acknowledge  that  George  Sims  has 
this  day  advanced  me  the  further  sum  of  100/.,  making  together  900/., 
on  account  of  the  mortgage  to  be  prepared  by  Mr.  Read."  In  Feb- 
ruary, 1850,  George  Sims  agreed  to  give  up  his  security  on  the  houses 
in  Medbum  street  in  exchange  for  a  security  on  the  three  leasehold 
houses  in  Goldington  Crescent,  and  John  Faithfull  then  deposited  and 
pledged  with  Mr.  Read  on  behalf  of  the  plaintiff,  an  agreement  dated 
the  22d  of  December,  1849,  under  which  he  was  building  the  houses 
in  Goldington  Crescent,  and  also  the  draft  of  a  lease  for  the  same 
with  the  approval  of  the  head  landlord  marked  upon  it,  and  it  was 
also  markea  with  the  approval  of  Albert  Read  on  behalf  of  the 
plaintiff 
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In  pursuance  of  this  agreement,  George  Sims  allowed  J.  Faithful! 
to  sell  the  houses  in  Medburn  street,  and  apply  the  proceeds  to  hia 
own  use. 

In  November,  1850,  John  Faithful!  died,  and  on  the  21st  of  De- 
cember, 1850,  Joseph  HeUing,  the  defendant,  became  his  administra- 
tor with  the  will  annexed. 

From  the  affidavits,  it  appeared  that  Albert  Read  had  acted  as  the 
solicitor  of  both  parties ;  that  he  had  gone  to  Australia ;  that  the 
plaintiff  sold  1035/.  stock,  out  of  which  he  made  the  advances ;  that 
on  payment  of  the  last  sum  of  100/.  the  memorandum  which  J.  Faith- 
ful! signed  was  read  aloud  by  Mr.  Read  in  the  presence  of  J.  Faith- 
ful! and  his  wife,  and  that  she  subsequently  paid  4/.  on  account  of 
interest,  and  that  other  sums  of  money  were  afterwards  at  different 
times  paid  by  J.  Faithfull  on  account  of  interest ;  that  some  disputes 
took  place  in  consequence  of  the  irregular  payment  of  the  interest;  that 
on  the  6th  of  July,  1850,  the  plaintiff  went  with  A.  Read  to  the  office 
of  Mr.  Vines,  the  solicitor  of  the  Brewers  Company,  who  were  the 
lessors,  and  that  the  clerk  promised  to  send  a  copy  of  the  leases  to  Mr. 
Read  on  the  11th  of  July,  1850 ;  and  that  Mrs.  Faithfull,  after  the 
decease  of  her  husband,  said  it  was  the  faul^  of  Mr.  Read  that  the 
plaintiff  had  not  the  mortgage  security. 

The  defendant,  Joseph  Helling,  admitted  that  administration  with 
the  will  annexed  was  granted  to  him  as  a  creditor  of  J.  FaithfulL 
That  the  principal  part  of  the  testator's  property  consisted  of  the  car- 
casses of  the  houses  in  Goldington  Crescent,  and  that  he  had  finished 
the  houses  himself  at  a  cost  out  of  his  own  pocket  of  630/.,  and  that 
he  had  obtained  leases  from  the  Brewers  Company,  dated  the  20th 
of  March,  1850.  He  denied  that  any  notice  of  the  plaintiff's  claim 
had  been  given,  either  to  him  or  the  Brewers  Company.  That  the 
building  a^eement  was  left  in  the  hands  of  Albert  Read  as  the  solici- 
tor of  J.  Faithfull,  and  passed  with  his  papers  to  the  solicitor  who 
succeeded  to  his  business.  That  there  was  no  traces  upon  the  books 
and  papers  of  J.  Faithfull  of  his  having  received  any  money  from  the 
plaintiff,  and  that  he  did  not  believe  the  testator  was  indebted  to  the 
plaintiff,  when  he  died,  in  any  money  beyond  100/,  And  he  believed 
that  the  plaintiff,  if  he  had  the  money,  made  the  advance  to  A.  Read, 
and  not  to  the  testator,  and  that  he  did  not  believe  that  the  testator 
deposited  the  agreement  with  an  intent  to  create  a  lien  upon  the 
premises  in  favor  of  the  plaintiff 

Roupellf  and  Sandys,  for  the  plaintiff.  The  plaintiff  has  advanced 
his  money  upon  the  security  of  one  of  four  properties.  The  security 
had  finally  attached  upon  the  houses  in  Goldington  Crescent,  which 
the  deceased  was  building  at  the  time :  the  agreement  for  the  lease 
had  been  deposited  with  the  gentleman  who  acted  as  the  solicitor  of 
both  parties,  but  this  was  immaterial  if  the  court  is  satisfied,  that  it 
was  held  by  him  for  the  plaintiff:  that  testimony,  however,  cannot  be 
directly  obtained  as  he  has  gone  to  Australia ;  but  the  plaintiff  claims 
at  the  hands  of  the  court  the  benefit  of  the  deposit,  and  his  claim  is 
supported  by  other  collateral  testimony  upon  which  the  court  can 
act 
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R.  Palmer,  and  JHppy  contra.  This  is  not  a  case  in  which  a  claim 
ought  to  have  been  filed.  The  agreement  upon  which  the  claim  was 
based  was  not  the  defendant's  title;  he  has  nnished  the  houses  at  his 
own  charge,  and  has  obtained  leases  firom  the  around  landlords.  The 
agreement  therefore  was  gone,  and  with  it  the  plaintifl*'s  security. 
But  where  is  the  evidence  of  the  deposit?  The  agreement  had  been 
found  in  the  custody  of  the  solicitor  of  the  deceased.  Mr.  Bead  had 
gone  to  Australia,  and  there  is  not  even  an  allegation  or  any  evidence 
that  Mr.  Bead  held  the  agreement  for  the  plamtiff.  The  defendant 
also  has  expended  money  upon  the  houses,  and  the  plaintiff  sought  no 
relief  until  they  were  complete.  The  claim,  therefore,  ought  to  stand 
over,  with  liberty  for  the  plaintiff  to  file  a  bill,  as  no  decree  can  be 
made  upon  such  a  claim,  without  a  more  searching  investigation,  or 
without  opening  the  doors  of  the  court  to  firaud  or  worse. 

No  reply  was  heard. 

The  Master  of  the  Bolls.  The  plaintiff  has  proved  a  debt  of 
900^  to  be  due  from  John  FaithfuU  to  him,  and  it  was  sworn  that  it 
was  charged  upon  a  particular  property  which  had  been  sold,  as  the 
plaintiff  agreed  to  give  up  that  security  in  exchange  for  one  upon  the 
houses  in  Goldingfon  descent.  When,  therefore,  the  deposit  of  the 
documents  was  made  with  Mr.  Bead  for  the  plaintiff,  a  title  to  a 
mortgage  was  given.  The  evidence  on  behalf  of  the  plaintiff  was 
direct ;  there  was  nothing  on  the  other  side  to  contradict  it  The 
court  was,  therefore,  bound  to  act  upon  it.  The  Brewers  Company, 
the  lessors,  were  said  to  have  repudiated  the  agreement  made  with 
the  deceased,  and  to  have  granted  leases  to  Mr.  Helling,  who  had  be- 
come a  purchaser  of  that  interest,  and  came  in  under  a  new  holding; 
his  title,  however,  originated  in  his  being  the  administrator  of  the  de- 
ceased, and  his  having  expended  money  and  obtained  leases  did  not 
make  any  difference,  as  the  order  of  the  court  would  only  affect  the 
interest  of  the  testator  in  the  houses ;  I  must,  therefore,  make  the 
usual  decree  in  the  case  of  an  equitable  mortgage,  for  an  account  and 
sale  of  the  leasehold  property  in  Goldington  Crescent 


Grove  v.  Young.^ 

KoTembeor  11,  1851. 

Costs —  Suits  for  estabUshing  the  Will  of  a  Testator — JHeir  at  Law. 

A  testator  deyised  hu  real  estates  to  A,  and  died,  leaving  B  his  heir  at  law.  B  brought  an 
action  of  ejectment  against  A,  in  respect  of  a  part  of  the  testator's  real  estate,  on  the 
grounds  of  die  incompetency  of  the  testator,  and  fraud  on  the  part  of  A  The  action  was 
tried,  and  failed,  and  a  motion  for  a  new  trial  was  refused.    A  biU  was  then  filed  by  A, 
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against  him,  though  he  fails,  but  very  often  allows  the  heir  his  costs,'^ 
and  referred  to  Wright  v.  Wrigkiy  5  Sim.  449.  They  then  contended 
that  the  position  that  the  heir  was  to  pay  costs  was  not  established 
by  the  cases  that  had  been  cited  by  the  plaintiffik  In  the  evidence 
adduced  by  the  heir  in  the  canse,  there  were  drcumstances  from  which 
nnfair  deaung  might  be  inferred,  and  the  testator's  heir  at  law  or  his 
family,  smarting  under  the  disappointment  of  seeing  his  property  go 
from  them  to  strangers,  and  having  reason  to  believe  that  there  had 
been  fraud  and  improper  conduct,  were  entitled  to  a  good  deal  of  in- 
dulgence. 

Parker,  V.  C.  There  is  no  doubt  as  to  the  general  rules  respect- 
ing the  costs  of  establishing  a  will  against  an  heir  at  law.  The  de- 
visee coming  to  this  court  to  have  a  will  established  against  the  heir, 
comes  for  his  own  benefit,  and  the  heir  is  entitled  to  put  the  devisee 
to  the  proof  of  his  title,  and,  in  an  ordinary  case,  to  have  his  costs  of 
such  a  proceeding.  The  court  will  not  treat  the  heir  at  law  as  bound 
to  litigate  questions  of  that  kind  with  his  hands  tied,  and  will  con- 
sider him  at  liberty  to  bring  any  matter  before  the  court  to  determine 
the  validity  of  the  wilL  But,  as  in  any  other  case,  the  heir  at  law,  if 
he  is  guilty  of  litigious  and  vexatious  conduct,  must  suffer  the  conse- 
quences of  it  It  would  be  dangerous  to  lay  down  that  the  heir  at 
law,  whatever  his  conduct  may  be,  will  be  entitled  to  costs.  These  are 
the  general  principles ;  but  the  application  of  them  to  particular  cases 
must  be  in  the  discretion  of  the  court. 

^  The  peculiar  feature  of  the  present  case  is  this :  before  the  present 
bill  was  filed,  the  heir  at  law  had  brought  an  action  against  the  de- 
visee, disputing  the  validity  of  the  wiD,  and  had  then  an  opportunity 
of  bringing  forward  every  thing  against  the  will.  In  this  action  he 
failed.  The  effect  of  this  was,  not  to  preclude  him  firom  again  dis- 
puting the  will,  but  only  to  determine  whether  he  was  entitied  to  the 
property  in  dispute  in  that  action.  The  devisee  has  afterwurds  occa- 
sion to  establish' the  will.  He  had  no  right  to  ask  the  heir  at  law  to 
release  his  claims,  and  he  is  obliged  to  come  to  this  court  to  file  a  bill 
to  establish  it.  In  this  suit,  the  heir  at  law  had  certainly  a  perfect  right 
to  put  the  devisee  to  the  proof  of  his  title,  but  the  circumstance  that 
he  had  had  the  advantage  of  a  judicial  investigation  before  that  time, 
must  materially  weigh  with  the  court  in  considering  the  question  of 
costs,  and  induce  the  court  to  look  with  much  less  indulgence  on  the 
line  of  defence  adopted  by  him  than  in  ordinary  cases.  The  bill  be- 
ing filed,  I  find  that  the  heir  at  law  sets  up  the  incompetency  of  the 
testator,  and  fraud  and  improper  practices  on  the  part  of  the  devisee. 
On  these  points  he  goes  into  evidence.  Then  the  cause  comes  before  the 
court,  and,  on  the  hearing,  the  issues  are  directed  to  decide  the  validity  of 
the  will.  The  parties  go  to  trial  upon  those  issues.  The  devisee  examines 
witnesses  in  support  of  the  will.  The  heir  cross-examines  witnesses,  but 
does  not  examine  any  witnesses  for  himself.  The  result  is  a  verdict 
for  the^  devisee.  Under  the  circumstances  of  the  case,  I  shall  refuse 
the  heir  his  costs  of  the  suit,  including  the  costs  of  the  issues,  and 
shall  make  him  pay  the  costs  of  so  much  of  the  suit  and  action  as 
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have  been  occasioned  by  the  qnesttons  of  fraud  and  impioper  practiee 
which  have  been  xaised  by  Us  answery  and  which  he  enaeavored  to 
snpport  by  evidence  at  the  heaxing  of  the  cause.  The  decree  will  be 
this  —  No  costs  as  regards  the  general  result  of  the  suit  and  the  issues. 
The  defendant  to  pay  the  costs  of  so  much  of  the  suit  and  issues  as 
were  caused  by  raising  the  question  by  the  answer,  and  going  into 
evidence.  The  costs  of  this  hearing  to  be  treated  as  costs  in  the 
cause. 


Caldwell  &  others  v.  Van  Vlissenoen.    Same  t^.  Yerbecx.    Same 

V.  Rolfb.^ 

* . 

Deeember  8, 9,  and  SO,  ISftl. 

PcUentj  Right  of  exclusive  Enjoyment  ufider^  enforceable  by  Lgv/nctum 
against  Foreigners^  while  in  England — Injunction  to  restrain  £i- 
fringement  of  Patent — When  granted  before  the  Establishment  of  the 
Patentee's  Title  at  Law. 

The  ezdnslTS  rig^t  under  an  EngUth  patent  ^rill  be  enforced  against  roreig;nen  wliile  in 
England,  in  the  same  wfty  and  to  the  same  extent  aa  it  wonla  against  British  snbjecti. 
Therefore,  in  a  case  in  which  the  foreign  owners  of  a  shin  caused  to  be  made  in  dieir  own 
oonntTf,  and  attached  to  their  yessel,  a  steam  screw  propeller,  the  mannfisctaie  and  nser  of 
which  was  nnxeatricted  by  law  thera,  bnt  restricted  in  England  br  a  patent,  and  alterwaidi 
sent  the  yessel  with  a  cargo  for  the  purposes  of  tcade  to  England,  the  nse  of  the  steam  pn^ 
peller  was  restrained  by  injimction  while  the  yessel  shoold  be  widiin  the  waters  corerea  by 

'  the  English  patent.  .     . 

Where  a  patent  is  new,  the  oonrt  eonsiden  the  proof  of  die  title  in  the  patentee  to  he  wiat- 
ing,  inasmnch  as  the  public  have  had  no  opportonity  of  contesting  the  Talidity  thereof,  and, 
therefore,  refuses  to  interfere  by  injunction  nntil  the  title  has  been  established  at  law ;  bntp 
in  a  case  where  there  has  been  long  enjoyment  (including  user)  under  a  patent,  the  publio 
hnve  had  an  opportunity  of  contestinff  the  patent,  and  i&  fact  of  their  not  haring  done  so 
Buccessfully  is  at  least  primA  facie  eyidence  that  the  title  of  the  patentee  is  good ;  and  tho 
court  ther^re  Interferes,  in  such  a  case,  before  the  right  is  established  at  law. 

These  were  three  several  motions  on  the  part  of  the  plaintifb  in 
the  above  causes  for  injunctions  to  restrain  the  defendants  from  using 
or  exercising  vdthin  the  limits  of  that  part  of  the  United  Kingdom 
caUed  England,  the  dominion  of  Wales,  and  the  town  of  Berwick- 
upon-Tweed,  including  the  seas,  rivers,  and  havens  thereof,  the  inven- 
tion of  James  Lowe,  or  any  mode  or  process  for  the  propulsion  of 
vessels  merely  colorably  differing  therefrom ;  and  from  using  or  em- 
ploying, or  permitting  to  be  used  and  employed  ^thin  the  limits 
aforesaid  any  vessel  fitted  or  provided  with  a  propeller  constructed 
and  applied  without  the  license  of  the  plaintiffs,  according  to  the  form 
and  mode  respectively  described  in  the  specification  of  James  Lowe's 
patent,  or  merely  colorably  differing  therefrom ;  and  particularly  from 
permitting  certain  vessels  mentioned  in  the  several  notices  of  motion, 
or  any  other  vessel  or  vessels  Within  the  limits  aforesaid  under  the 
command  or  control  of  the  def^tidants,  and  fitted  or  provided  with  a 
propeller  or  propellers  construdted  lind  applied  without  the  license  of 

1 16  Jnr.  115 ;  21  Law  J.  Bep.  (k.  s.)  Chanc.  97. 
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the  plaintiffs,  according  to  the  f<Hm  and  mode  aforesaid,  or  merely 
colorably  differing  therefrom,  to  proceed  on  any  voyage  or  voyages. 

The  plaintifb,  Charles  Andrew  Caldwell,  Joshua  Prockt(Mr  Brown 
Westhead,  Webster  Flockton,  Magnus 'Count  de  Rosen,  and  Frede- 
rick Collyer  Christy,  were  the  assignees,  under  certain  indentures  of 
the  14th  of  October,  1846,  and  the  8th  of  Febmary,  1850,  of  Lowe's 

Eatent  mentioned  in  the  above  notices  of  motion,  and  granted  to  him 
y  letters  patent  of  the  24th  of  March,  1838,  for  the  term  of  fourteen 
years,  and  of  any  extension  to  be  granted  of  the  patent  The  nature 
of  the  patent  is  described  in  the  judgment  below ;  and  it  was  stated 
that  an  extension  of  it  had  been  duly  granted. 

It  appeared  from  an  affidavit  of  one  of  the  plaintiffs  that  in  No- 
vember, 1843,  J.  Lowe,  the  patentee,  brought  an  action  against  John 
Penn,  of  the  firm  of  Penn  &  Sons,  engineers,  for  infringement  of  the 
patent,  and  obtained  a  verdict,  with  AOs.  damages.     This  action  was        y 
again  tried,  with  a  like  result,  before  Lord  Chief  Justice  Denman  and       'y 
a  special  jury.     A  rule  for  a  new  trial  was  obtained,  but  judgment        / 
was  subsequently  entered  up  for  the  plaintiff  by  consent  without  an- 
other trial     A  writ  of  8ci.fa.  was  afterwards  issued  against  the  own-        / 
ers  of  the  patent  and  the  patentee,  on  the  prosecution  of  Thomas 
Henry  Maudslay,  to  repeal  the  letters  patent     The  action  on  the 
sci.fa.  came  on  for  trial  in  February,  lb50,  in  the  Court  of  Exche- 
quer, before  the  Lord  Chief  Baron,  and  a  verdict  of  not  guilty  upon 
all  the  issues  was  by  consent  taken  for  the  defendants,  and  an  agree-    y 
ment  to  the  following  effect  entered  into,  viz.,  the  engineers  (subse-  , 

quentiy  named)  to  pay  all  money  received  or  to  be  received  for  pro-        ^ 
pellers  made  or  contracted  for  up  to  this  time ;  the  account  to  be  fur-       y^ 
nished  and  settled  by  the  Ist  of  May;  to  have  license  to  make  pro-       yr 
peUers  at  1^  per  horse  during  LoWe's  patent,  and  10^.  per  horse  dur-       ^ 
mg  Smith's  extension ;  parties  left  to  their  respective  rights  after  that ; 
others  engineers  to  come  in  on  the  same  terms  on  or  before  the  1st  of 
May ;  Flockton  v.  Miller  to  be  discontinued,  each  party  paying  his 
own  costs ;  Lotae  v.  Penn^  judgment  for  the  plaintiff,  each  party  pay- 
ing his  own  costs.     The  engineers,  parties  to  this  arrangement,  are, 
Maudslay,  (Maudslay  &  Co.,)  Penn,  (Messrs.  Penn  &  Son,)  Rennie, 
(Messrs.  Rennie  &  Co.,)   Seaward,  (Messrs.  Seaward  &  Co.,)  and 
Miller  &  Bavenhill ;  Messrs.  Cald weU,  Newberry,  &  Flockton  to  be 
parties  on  behalf  of  the  representatives  of  the  under-mentioned  pa- 
tents, viz..  Smith's,  Woodcroft's,  Lowe's,  Ericsson's,  and  Blaxland's ; 
any  misunderstanding  to  be  referred  to  the  Attorney-General,  Sir 
John  Jervis,  (counsel  for  the  defendants,)  and  Sir  F.  Thesiger,  (coun- 
sel for  the  plaintiff.) 

The  affidavit  stated  that  all  those  engineers  (except  two  firms  of 
them,  who  had  only  paid  a  portion  on  account)  duly  paid  the  sums 
and  royalties  agreed  upon,  and  which  amounted  to  3,898/. ;  that  ele- 
ven suits  for  injunctions  to  restrain  infringement  of  the  patent  had 
been  stayed  at  the  request  of  the  respective  defendants,  on  payment 
by  them  of  the  royalties  required  and  costs  of  suit ;  that  the  profits  of 
the  patent  were  very  lucrative ;  and  it  enumerated  other  engineera 
and  eleven  steam  navigation  companies  who  had  submitted  to  pay 
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royalties  to  the  plain tif&>  The  patent  was  also  stated  to  be  exten- 
sively used  in  the  royal  navy. 

The  several  vessels  particnlarly  referred  to  in  the  notices  of  motion 
in  the  above-mentioned  causes  were  tliree  foreign  vessels,  viz.,  the 
Burgemeester  Hindekoper  and  the  Gouvemeur  van  Ewyck,  both,  be- 
longing to  a  foreign  ocnnpany  called  the  Amsterdam  oteam  Screw 
Schooner  Company,  and  trading  between  Amsterdam  and  LondoUi 
and  the  Syemoord  belonging  to  a  foreign  company  called  the  Nether* 
lands  Steam-packet  Company,  and  trtuiing  between  Rotterdam  and 
London.  The  defendant  in  the  first  cause,  Paul  Van  Vlissengen, 
was  the  managing  director  of  the  first-mentioned  comnanv ;  the  de« 
fendants  in  the  second  cause  were  Verbeck  &  Stuit,  the  former  the 
alleged  owner,  and  the  ktter  the  master  or  captain  of  the  Gbuverneur 
Van  Ewyck ;  and  Rplfe,  the  defendant  in  the  third  cause,  had  been 
the  master  or  captain  of  the  Syemoord,  but  had  ceased  to  be  so  when 
his  answer  was  nled. 

Substituted  service  of  the  notices  of  motion  were  made  by  leave  of 
the  court  upon  the  London  agents  of  the  Amsterdam  company,  and 
the  solicitors  in  London  of  the  Netherlands  company. 

EoU  imd  Amphlett  appeared  for  the  plaintiffs ; 

The  Solicitor'  Oeneral  and  Baggdilayj  for  the  defendant  in  the  first 
cause; 

Eddis^  for  ihe  defendants  in  the  second  cause ;  and 
Bacon  and  MiUer^  for  the  defendant  for  the  third  cause. 

The  grounds  of  defence  and  the  principal  argument  of  the  defend- 
ants' counsel  are  sufficiently  noticed  in  the  judgment. 

The  following  cases  were  cited  in  support  of  uie  motions :  BouUan  v. 
Bidl,  3  Ves.  140 ;  s.  c.  2  H.  Black.  463 ;  Harmer  v.  Plane,  14  Ves.  130 ; 
s.  c.  (nom.  Barmar  v.  Playne)  11  East,  101 ;  Stevens  v.  Keating,  8 
PhilL  333 ;  Losh  v.  Hague,  Webster's  Pat  Cas.  200. 

The  following  cases  and  authorities  were  referred  to  by  the  defend- 
ants' counsel :  Hills  v.  The  UniversUy  of  Oxford,  1  Vern.  275 ;  The 
Universities  of  Oxford  and  Cambridge  v.  Richardson,  6  Ves.  689; 
HUl  V.  Thompson,  3  Mer.  622 ;  The  King  v.  Wheeler,  2  B.  &  Aid. 
345 ;  Saunders  v.  Aston,  3  B.  &  Ad.  881 ;  s.  c.  1  I«aw  J.  Rep.  (n.  s.) 
K.  B.  265 ;  1  Hindm.  Pat  163 ;  Mnier  v.  Williams,  4  Ad.  &  E.  251 ; 
8.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  60;  5  Nev.  &  M.  647;  Collard  v.  At^ 
lison,  4  MyL  &  Cr.  487;  Brown  v.  Annandaie,  Webster's  Patent 
Cases,  433 ;  Roebuck  v.  Stirling,  Ibid.  451 ;  Wilson  v.  Tindal,  Ibid. 
730 ;  7  Bythewood  &  Jarman's  Conveyancing,  "  Patent  and  Copy- 
right," 511,  (3d  ed. ;)  Hindmarch  on  Patents,  pp.  28,  385 ;  Treaty 
with  Holland,  (27th  of  October,  1837;)  5  Hertslet's  Commercial 
Treaties,  338,  (1820-44.) 

December  20.  Tubneb,  V.  C,  after  stating  the  effect,  as  above, 
of  the  notices  of  motion,  said,—  The  plaintif&  m  these  causes  are  the 

5* 


64  COU^RTS  OP  CHANCERY,  1851-52. 


CaldweQ  r.  Vm  YliMengieii. 


assiffnees  of  a  patent  granted  to  James  Lowe  in  the  year  1838,  for  a 
mode  ofpropelling  vessels  bymeans  of  one  or  more  ecuryed  blades 
set  or  affixed  on  a  revolving  shaft  below  the  water-line  of  the  vessel 
and  running  fiK>m  stem  to  stom  of  the  vesseL  The  defendants  in  the 
first  two  causes  are  owners  of  vessels  trading  between  Holland  and 
this  country,  and  the  defendant  in  the  third  cause  was  the  captain  of 
a  vessel  engaged  in  the  same  trade,  but  it  appears  by  his  answer  that 
he  is  not  now  captain  of  the  vessel.  ' 

Upon  the  argument  of  these  motions,  and  particularly  of  the  mo- 
tion in  the  first  above-mentioned  cause,  it  was  insisted  on  the  part  of 
the  defendants  that  the  injunction  ought  not  to  be  granted ;  first,  be- 
cause the  patent  was  invalid  for  want  of  novelty,  and  for  several  in- 
sufficiencies and  other  imperfections  in  the  specifications ;  secondly, 
because  there  had  been  no  such  enjoyment  under  the  patent  as  would 
warrant  the  interference  of  this  court  before  the  validity  of  the  patent 
was  established  at  law ;  and  thirdly,  because  the  plaintiffs  and  those 
under  whom  they  claim  have,  as  it  is  said,  acquiesced  in  the  use  of 
the  invention  by  the  defendants ;  but,  on  examining  the  affidavits  on 
these  points  I  think  that  the  defendants  have  not  established  such  a 
case  of  acquiescence  as  will  preclude  the  interference  of  this  court 
They  have,  I  think,  made  out  such  a  case  as  jenders  it  incumbent  on 
the  court  to  put  the  plaintifis  upon  an  undertaking  to  bring  an  action, 
(the  interference  of  the  court  in  cases  of  this  nature  being  founded 
upon  the  legal  right ;)  but  I  do  not  think  the  case  they  have  made 
out  is  such  as  would  justify  the  court  in  withholding  its  interference 
until  the  legal  right  has  been  tried. 

The  question  whether  the  court  will  interfere  to  protect  a  patentee 
before  he  has  established  his  right  at  law,  or  will  suspend  its  interfer- 
ence until  the  right  at  law  has  been  established,  appears  to  me  to  de- 
pend upon  very  simple  principles.  It  is  part  of  the  duty  of  this  court 
to  protect  property  pending  litigation ;  but  when  it  is  called  upon  to 
exercise  that  duty  the  court  requires  some  proof  of  title  in  the  party 
who  calls  for  its  interference.  In  the  case  of  a  new  patent  this  proof 
is  wanting.  The  public,  whose  interests  are  affected  by  the  patent, 
have  had  no  opportunity  of  contesting  the  validity  of  the  patentee's 
title,  and  the  court  therefore  refuses  to  interfere  until  his  .right  has 
been  established  at  law ;  but  in  a  case  where  there  has  been  long  en- 
joyment under  the  patent,  (the  enjoyment  of  course  including  user,) 
the  public  have  had  the  opportunity  of  contesting  the  patent,  and  the 
fact  of  their  not  having  done  so  successfully  affords  at  least  primd 
facie  evidence  that  the  title  of  the  patentee  is  good,  and  the  court 
therefore  interferes  before  the  right  is  established  at  law.  In  the  pre- 
sent case,  I  think  that  the  plaintiffs  have  proved  such  a  case  of  enjoy- 
ment under  the  patent,  and  of  their  titie  having  been  maintained  at 
law  against  the  several  attempts  which  have  been  made  to  impeach 
it,  that  the  court  is  bound  at  once  to  interfere  for  their  protection, 
unless  there  are  other  sufficient  grounds  for  withholding  its  inter- 
ference. 

It  was  insisted,  on  the  part  of  the  defendants,  that  there  was  in 
each  of  these  cases  a  sufficient  ground  for  the  interference  of  the 


COURTS  OP  CHANCERY,  1861-52.  S6 


C«ldw«U  9.  Yma  Ylissesgen. 


court  "being  withheld.  In  the  first  place  the  ground  is  thus  stated  in 
the  affidavit  of  Izebbe  Swart,  of  Amsterdam :  He  says,  in  his  affida- 
vit, that  he  is  the  master  of  the  ship  called  the  Bwrgemeeiier  lEnde* 
koper^  in  the  pleadings  of  this  cause  named,  and  that  he  has  been 
master  of  the  said  ship  since  the  23d  of  March,  1850 ;  that  he  was 
born  in  the  kingdom  of  Holland ;  that  the  vessel  belongs  to  a  com* 
pany  formed  in  Holland  in  the  year  1848,  and  called  the  Amsterdam 
Screw  Schooner  Company;  that  the  company  consists  of  a  great 
number  of  shareholders  or  partners,  all,  he  believes,  natives  and  sub- 

{'ects  of  Holland,  and  residing  in  Holland,  and  that  no  Englishman 
las,  as  he  believes,  any  share  or  interest  whatever  in  the  company  or 
in  l^e  ship,  property,  or  effects  thereof;  that  the  said  company  was 
established  for  the  purpose  of  trading  with  steam-ships  between  Am- 
sterdam and  other  countries ;  that  for  the  purposes  of  the  company 
and  the  trade  for  which  the  same  was  established,  a  vessel  named  the 
Burgemeester  IBndekoper  was,  in  the  year  1849,  built  and  fitted  up 
with  the  same  propelling  power  with  that  which  is  now  and  always 
has  been  used  for  the  propulsion  of  the  said  vessel,  by  the  defendant 
(Van  Vlissengen)  and  workmen  in  his  employ  at  Amsterdam,  for 
and  on  behalf  and  by  order  of  the  company ;  that  the  vessel  was 
bond  fide  built  and  fitted  up  with  her  steam-engines  and  propelling 
power  in  the  kingdom  of  Holland,  by  and  for  natives  and  subjects 
of  that  kingdom,  and  that  no  Englishman  was  in  any  way  employed 
in  building  and  fitting  up  the  vessel ;  that  it  was  so  built  and  fitted 
up  according  to  the  most  approved  course  of  ship-building  then  in 
use  in  Holland ;  that  all  the  machinery  and  propelling  power  v^rith 
which  it  was  fitted  up,  or  which  have  since  been  used  for  the  pur- 
poses of  the  vessel,  were  manufactured  and  made  up  by  the  defend- 
ant at  Amsterdam ;  that  some  time  before  the  vessel  was  built  and 
fitted,  the  same  propelling  power  with  that  used  for  the  vessel  had 
been  openly  used  and  exercised  in  Holland ;  that  the  deponent  is  and 
always  has  been  altogether  ignomnt  and  unacquainted  with  James 
Lowe,  and  vidth  his  alleged  invention  for  certain  modes  of  propelling 
vessels,  and  also  with  the  patent  alleged  to  have  been  obtained  by 
him  in  respect  of  such  alleged  invention ;  that  he  verily  believes  that 
the  ship  was  built  and  fitted  up  in  ignorance  of  any  such  patent,  and 
according  to  the  most  approved  principles  of  ship-building  and  mari- 
time machinery  then  in  use  in  Holland;  that  no  patent  has  been 
granted,  or,  as  he  is  informed  and  believes,  applied  for  in  Holland, 
for  or  in  respect  of  such  alleged  invention ;  that  it  is  competent  for 
English  subjects  who  may  have  discovered  any  new  or  valuable  in- 
vention to  apply  for  and  obtain  a  patent  for  the  sole  use  of  the  same 
in  Holland,  and  such  patents  are  firequently  applied  for  and  obtained; 
that  the  said  ship  sails,  and  is  entitled  to  sail,  under  and  to  carry  the 
national  flag  of  Holland,  and  is  entitled  to  trade  with  and  to  enter 
the  ports  of  all  countries  at  peace  with  Holland,  and  to  depart  there- 
firom  at  pleasure ;  that  the  crew  of  the  vessel  are  all  natives  of  Hol- 
land ;  that  before  the  vessel  was  built  and  fitted  up  with  the  propelling 
power,  and  before  such  propelling  power  was  used  on  board  the  ves- 
sel, another  steam-ship  had  been  built  and  fitted  up  by  the  defendanti 
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for  and  by  order  of  the  company,  and  was  built  and  fitted  up  in  the 
same  manner  and  with  precisely  the  same  propelling  power  as  the 
Burgemeester  Hindekoper;  that  he  was  mate  of  the  vessel,  and  it  had 
(before  the  Burgemeester  Hindekoper  was  fitted  up  with  such  propel** 
ling  power  as  aforesaid)  traded  between  Amsterdam  and  London, 
and  had  made  many  voyages  between  those  respective  ports  with 
propelling  power  as  aforesaid^  that  until  the  month  of  September  last 
he  never  heard  that  the  plaintiffs  or  James  Lowe,  or  any  other  person, 
did  or  could  raise  any  objection  to  the  use  of  such  propelling  power 
as  that  now  in  use  in  the  Burgemeester  Hindekoper^  or  make  any 
claim  in  respect  thereof;  and  that  he  believes  that,  previously  to  the 
said  month  of  September  last,  no  objection  or  claim  was  made  by 
the  plaintiffs  or  James  Lowe,  or  any  other  person,  in  respect  of  the 
said  vessels  or  either  of  them,  although  he  believes  that  the  plaintifis 
and  James  Lowe  must  have  well  known  that  the  said  vessels  had,  for 
upwards  of  two  years  and  a  half,  been  firom  time  to  time  trading  to 
and  from  London ;  that  various  other  steam-ships  have  been  built 
and  fitted  up  in  Holland,  by  and  on  behalf  of  natives  and  subjects  of 
that  kingdom,  upon  the  same  principle  and  with  the  same  propelling 
power  as  the  said  Burgemeester  Hindekoper^  and  that  very  large 
sums  of  money  have  been  expended  in  building  and  fitting  up  such 
vessels,  and  that  the  same  have  respectively  been  built  and  fitted  up 
in  ignorance  of  the  alleged  patent;  that  a  very  large  proportion  of 
the  trade  of  Holland  consiste  in  the  export  of  aiticles  for  consumption 
&om  Holland  te  England,  and  the  importation  of  goods  and  mer- 
chandise firom  England  to  Holland ;  that  such  trade  is  now,  and  has 
been  for  some  time  past,  mainly  conducted  by,  and  by  the  means  of, 
steam-ships,  built  and  fitted  up  in  the  same  manner  and  with  the 
same  propelling  power  as  the  Burgemeester  Hindekoper;  that  such 
trade  is,  in  his  judgment  and  belief,  of  great  advantege  to  both  the 
said  countries,  and  would  be  greatly  prejudiced  if  such  steam-ships 
were  prevented  trading  between  them ;  that  large.sums  of  money  have 
been  expended  by  the  company  in  the  building  and  fitting  up  of  the 
Burgemeester  IKndekoperf  and  that  very  serious  loss  would  be  sus- 
tained by  the  company  if  the  sailing  of  tiie  Burgemeester  Hindekoper 
were  to  be  restrained  by  the  injunction  of  this  court. 

I  think  it  right  to  observe  that  I  never  read  an  affidavit  in  this 
court  more  concise  and  more  properly  stating  the  case  on  the  part  of 
a  defendant,  and  I  very  much  wish  that  all  the  affidavite  filed  in  this 
court  were  as  much  cUreoted  to  the  real  point  at  issue  as  this  has 
been. 

In  the  next  case,  ( Caldwell  v.  Verbeck^)  I  find  no  ground  assigned 
beyond  what  is  stated  in  the  affidavit  of  the  defendant  Stuit,  which 
merely  stetes  that  he  is  master  of  the  vessel,  and  does  not  enter  upon 
the  merits  of  the  case. 

In  the  third  case,  ( Caldwell  v.  Bolfey)  the  answer  of  the  defendant 
Rolfe  states  his  case  as  foUows :  That  the  vessel  in  the  said  bill  men- 
tioned, called  the  Syemoord,  has  been  employed  by  the  Netherlands 
Steam -Packet  Company  for  several  months  past,  in  steaming  be- 
tween Rotterdam  and  London ;  that  tlus  vessel  was  fitted  up  or  pro* 
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vided  with  a  screyr  propeller;  that  the  propeller  was  and  is  composed 
of  two  blades  only,  each  bein^  a  portion  of  a  cnrve,  and  that  the 
same  is  set  or  affixed  on  a  revolving  shaft  below  the  water-line,  and 
mnning  from  stem  to  stem  of  the  vessel ;  that  he  believes  that  the 
propeller  used  in  the  vessel  was  made  in  Holland,  and  designed  and 
invented  by  the  maker  thereof,  without  having  seen  any  propeller 
alleged  to  have  been  invented  by  J.  Lowe,  or  any  drawing  or  specifi- 
cation thereof;  and  he  denies  that  he  is  the  captain  of  the  vessel 
Syemoord,  or  that  he  has  any  management  or  control  of  the  vessel, 
or  that  the  management  is  under  his  command ;  that  he  does  not 
threaten  or  intend  to  take  the  vessel  on  her  voyage  between  Rotter- 
dam and  London ;  that  he  resides  at  Rotterdam,  in  Holland,  where 
he  has  always  resided,  and  that  he  has  not  used  any  domicile  in  any 
part  of  the  kingdom  of  Great  Britain ;  that  the  Netherlands  Steam- 
I^acket  Company  is  a  registered  company  according  to  the  laws  of 
Holland,  and  that  all  the  persons  interested  in  the  company  and  hav- 
ing any  right  to  interfere  in  the  management  of  the  vessels  belonging 
to  it  are  residents  in  Holland ;  that  he  is  advised  that  the  plaintifts 
can,  according  to  the  law  of  Holland,  obtain  relief  in  the  courts  of 
that  country  against  the  company  for  any  infringement  of  the  patent 
which  they  may  be  able  to  estabush ;  and,  therefore,  submits  and  in- 
sists that  the  plaintiflb  are  bound  to  pursue  their  remedy  in  those 
courts  aminst  the  company,  and  that  this  suit  has  been  improperly 
instituted  against  him. 

It  is  to  be  observed,  that  in  none  of  these  cases  is  it  attempted  to 
be  denied  on  the  part  of  the  defendants,  that  the  screw  propellers  used 
in  their  respective  vessels  fall  within  the  invention  claimed  by  the 
patent ;  and  after  anxiously  considering  the  case,  I  am  of  the  opinion, 
that  I  cannot  withhold  these  injunctions  upon  the  grounds  which  are 
above  stated.  I  take  this  rule  to  be  universal,  that  foreigners  are  in 
all  cases  subject  to  the  laws  of  the  country  in  which  they  may  happen 
to  be,  and  if  in  any  case  when  they  are  out  of  their  own  country, 
their  interests  are  regulated  and  governed  by  their  own  laws,  I  take 
it  to  be  not  by  force  of  those  laws,  but  by  the  law  of  the  country,  in 
which  they  may  be,  adopting  those  laws  as  part  of  its  own  law  for 
the  purpose  of  determining  such  rights. 

Mr.  Justice  Story,  in  his  Treatise  on  the  Conflict  of  Laws,  address- 
ing himself  to  this  subject,  says,  '^  In  regard  to  foreigners  resident  in 
a  country,  although  some  jurists  deny  the  right  of  a  nation  generally 
to  legislate  over  them,  it  would  seem  clear,  upon  general  principles 
of  international  law,  that  such  a  right  does  exist ;  and  the  extent  to 
which  it  should  be  exercised,  is  a  matter  purely  of  municipal  arrange- 
ment and  policy.  Huberus  lays  down  the  doctrine  in  his  second 
axiom.  All  persons  who  are  found  within  the  limits  of  a  government, 
whether  their  residence  is  permanent  or  temporary,  are  to  be  deemed 
subjects  thereof.  Boullenois  says,  that  the  sovereign  has  a  right  to 
make  laws  to  bind  foreigners,  in  relation  to  their  property  within  his 
domains,  in  relation  to  contracts  and  acts  done  therein,  and  in  rela^ 
tion  to  judicial  proceedings  if  they  implead  before  his  tribunals.  And, 
further,  that  he  may  of  strict  right  make  laws  for  all  foreigners  who 
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merely  pass  through  his  domains,  although  commonly  this  authority 
is  exercised  only  as  to  matters  of  police.  Vattel  asserts  the  same 
general  doctrine,  and  says,  that  foreigners  are  subject  to  the  laws  of 
a  state  while  they  reside  in  it"  Conflict  of  Laws,  c.  14.  s.  641.  In 
this  country,  indeed,  the  position  of  foreigners  is  not  left  to  rest  upon 
this  general  law,  but  it  is  provided  for  by  statute ;  for  by  the  statute 
of  32  Hen.  8,  c.  16,  s.  9,  it  is  enacted,  ^  that  every  alien  and  stranger 
born  out  of  the  King's  obeisance  not  being  denizen,  which  now  or 
hereafter  shall  come  in  or  to  this  realm  or  elsewhere  within  the  King's 
dominions,  shall,  after  the  1st  of  September  next  coming,  be  bounden 
by  and  unto  the  laws  and  statutes  of  this  realm,  and  to  all  and  singular 
the  contents  of  the  same."  Natural  justice,  indeed,  seems  to  require 
that  this  should  be  the  case.  When  countries  extend  to  foreigners  the 
protection  of  their  laws,  they  may  well  require  obedience  to  those  laws 
as  the  price  of  that  protection.  These  defendants,  therefore,  whilst 
in  this  country,  must,  I  think,  be  subject  to  its  laws. 

It  is  to  be  considered,  then,  what  are  the  laws  of  this  country  with 
reference  to  the  rights  of  patentees  ?  According  to  our  laws  and  con- 
stitution the  crown,  I  apprehend,  has  at  all  times  exercised  a  control 
over  the  trade  of  the  country.  Anterior  to  the  statute  of  21  Jac.  1| 
c  3,  the  crown  assumed  to  exercise  that  control  to  a  very  prejudicial 
extent  by  the  creation  of  monopolies,  and  in  the  great  case  of  mono- 
polies, l>arcy  v.  Alleinj  11  Rep.  85;  also  reported  in  Noy,  173.  Such 
an  exercise  of  its  powers  was  held  to  be  illegal;  but  it  was  at  the 
same  time  held,  that  the  ctowu  had  power  to  grant  as  a  recompense 
for  any  new  invention  the  exclusive  right  to  trade  in  it  for  a  reason- 
able period.  What  was  to  be  considered  as  a  reasonable  period  does 
not  appear  to  have  been  settled*  By  the  statute  of  James  it  was 
fixed  at  fourteen  years,  and  thus,  as  explained  by  Lord  Coke  in 
his  commentaries  on  the  statute,  3  Co.  Inst  181,  the  statute  did  not 
create,  but  controlled  the  powers  of  the  crown  in  the  granting  of 
patent.  Patentees,  thel!efore,  have  always  derived,  and  still  derive, 
their  rights  not  from  the  statute,  but  from  the  grant  of  the  crown. 

We  must  consider,  then,  what  is  the  effect  of  the  grant  It  pur- 
ports to  give  to  the  grantee,  his  executors,  administrators,  and  assigns, 
special  license,  full  power,  sole  privilege,  and  authority,  that  he,  his 
executors,  administrators,  and  assigns,  and  every  of  them,  by  himself 
and  themselves,  or  by  his  and  their  deputy  and  deputies,  servants  or 
agents,  or  such  others  as  he,  his  executors,  administrators,  or  assigns 
shall  at  any  time  agree  with,  and  no  others,  from  time  to  time  and 
at  all  times  hereafter  during  the  term  of  years  herein  expressed,  shall 
and  lawfully  may  make,  use,  exercise,  and  vend  his  said  invention 
within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  the  dominion  of  Wales,  and  the  town  of  Berwick- 
upon-Tweed.  Undoubtedly,  this  grant  gives  to  the  grantee  a  right 
of  action  against  persons  who  infringe  upon  the  sole  and  exclusive 
right  purported  to  be  granted  by  it  Foreigners  coming  into  this 
oounlry  are,  as  I  apprehend,  subject  to  the  actions  for  injuries  done 
by  them  whilst  here  to  the  subjects  of  the  crown.  Why  then,  are 
they  not  to  be  subject  to  actions  for  the  injury  done  by  their  infring- 
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ing  on  the  sole  and  exdtisive  right  which  I  have  shown  to  be  ffranted 
in  conformity  with  the  laws  and  constitution  of  this  country  f  And 
if  they  are  subject  to  such  actions,  why  is  not  the  power  of  this  court, 
which  is  founded  upon  the  insufficiency  of  the  legal  remedy,  to  be 
applied  against  them  as  well  as  against  the  subjects  of  the  crown  ? 
It  is  said  that  the  prohibitory  words  of  the  patent  are  addressed  only 
to  the  subjects  of  the  crown ;  but  these  prohibitory  w(»rds  axe  in  aid 
of  the  grant,  and  not  in  derogation  of  it,  and  they  were  probably 
introduced  at  a  time  when  the  prohibition  of  the  crown  could  be 
enforced  penally  against  the  parties  who  ventured  to  disobey  it.  The 
language  of  this  part  of  the  patent,  therefore,  does  not  appear  to  me 
to  alter  the  case. 

In  the  course  of  the  argument  upon  these  motions,  I  put  the  ques- 
tion whether,  in  the  case  of  a  nulway  engine  patented  in  England 
and  not  in  Scotland,  the  engine,  if  made  in  Scotland,  could  be  per* 
mitted  to  run  into  England ;  and  I  might  have  added,  whether,  if  the 
invention  we  are  now  considering  was  patented  in  England  and 
Scotland,  and  not  in  Ireland,  steamboats  propelled  bv  means  of  it 
could  be  permitted  to  run  firom  Dublin  to  Holyhead,  Bristol,  and 
(rlasgow.  The  answer  which  I  received  to  this  question  was  that, 
in  the  case  of  patents,  there  was  a  difference  between  Scotland  and 
foreign  countnes ;  that  a  prior  user  in  Scotland  would,  although  a 
prior  user  in  a  foreign  country  would  not,  invalidate  an  English 
patent ;  but  this  answer  does  not  appear  to  me  to  meet  the  question. 
What  previous  user  will  invalidate  a  patent,  and  what  ifser  if  any 
can  be  permitted  in  contravention  of  the  patent  right,  are  different 
questions,  depending  wholly  on  different  considerations;  the  one 
upon  the  extent  of  previous  knowledge,  the  oth^  upon  the  effect  of 
the  grant. 

It  was  further  argued,  upon  the  part  of  the  defendants,  that  the 
user  by  them  of  this  invention  was  not  such  user  or  exercise  of  the 
invention  as  would  amount  to  an  infiringement  of  the  patent ;  and 
some  observations  which  fell  from  Lord  Eldon,  in  Tke  Universities 
of  Oxford  and  Ckmbridge  v.  Richardson^  h^^aj)  were  cited  on  this 
point,  as  was  also  the  case  of  Minter  v.  Williams^  (n^o,)  in  which 
it  was  intimated  that  there  might  be  an  innocent -user  of  a  patented 
invention.  But  I  do  not  think  those  authorities  at  all  assist  the  case 
of  the  defendants.  On  the  contrary,  the  case  of  ITie  Universities  of 
Oaford  and  Cambridge  v.  Richardson  appears  to  me  to  be  very  much 
in  favor  of  the  plaintiff ;  for  there  Lord  Eldon  draws  a  marked  dis- 
tinction between  user  for  the  purposes  of  trade,  and  other  user.  It 
is  true  that  he  there  speaks  of  cases  of  necessity;  but  surely  it  cannot 
be  said  that  the  user  of  this  invention  by  the  defendants  is  a  matter 
of  necessity.  Their  user  of  it  is  merely  for  the  purposes  of  trade,  and 
is  not  otherwise  necessary  than  as  the  means  of  securing  them  in- 
creased profit  by  their  trade.  If,  indeed,  any  of  their  vessels  were 
stranded,  and  it  became  necessary  to  use  the  propeller,  this  might  be 
a  case  of  necessity,  falling  within  the  range  of  Lord  Eldon's  obser- 
vations. So,  agam,  in  the  case  Minter  v.  WilUams^  I  fiind  no  trace 
of  a  user  for  the  purposes  of  trade  being  considered  as  innocent 
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In  the  argument,  on  the  part  of  the  defendants,  much  was  said 
upon  the  haidship  of  this  court  interfering  against  them,  and  upon 
the  inconvenience  which  would  result  from  it,  and  some  reference  was 
made  to  the  policy  of  this  country ;  but  it  must  be  remembered  that 
British  ships  certainly  cannot  use  this  invention  without  the  license 
of  the  patentees,  and  the  burdens  incident  to  such  license ;  and  fo- 
reigners, I  think,  cannot  justly  complain  that  their  ships  are  not  per- 
mitted to  enjoy,  without  license  and  without  payment,  advantages 
which  the  ships  of  this  country  cannot .  enjoy  otherwise  than  under 
license  and  upon  payment  It  must  be  remembered,  too,  that  fo- 
reigners may  take  out  patents  in  this  country,  and  thus  secure  to  them- 
selves the  exclusive  use  of  their  inventions  within  her  majesty's  do- 
minions, and  that,  if  they  neglect  to  do  so,  they,  to  this  extent,  with- 
hold their  inventions  from  the  subjects  of  this  country.  It  is  to  be 
observed,  also,  that  the  enforcement  of  the  exclusive  right,  under  a 
patent,  does  not  take  away  from  foreigners  any  privilege  which  they 
ever  enjoyed  in  this  countiy ;  for,  if  the  invention  was  used  by  them  in 
this  country  before  the  granting  of  the  patent,  the  patent,  I  apprehend, 
would  be  invalid.  One  principal  ground  of  inconvenience  suggested 
was,  that,  if  foreign  ships  were  restrained  from  using  this  invention 
in  these  dominions,  English  ships  might  equaUv  be  restrained  from 
using  it  in  foreign  dominions.  But  I  think  this  argument  resolves 
itself  into  a  question  of  national  policy,  and  it  is  for  the  legislature, 
and  not  for  the  courts,  to  deal  with  that  question.  My  duty  is  to  ad- 
minister tKe  law,  and  not  to  make  it. 

Upon  the  grounds  which  I  have  mentioned,  I  think  that  the  facts 
stated  in  the  affidavits  and  answer  do  not  furnish  sufficient  grounds  for 
refusing  these  injunctions.  I  think,  however,  that  the  defendant, 
Rolfe,  having  ceased  to  be  captain  of  the  vessel  mentioned  in  the 
third  suit,  and  being  no  longer  in  a  position  to  infringe  the  patent, 
and  there  being  no  evidence  of  any  intention  on  his  part  to  resume 
the  infringement,  the  injunction,  as  to  him,  ought  not  to  be  granted. 
I  do  not  think  that  the  court  would  be  justified  in  acting  upon  the 
suspicion  that  it  is  intended  to  reappoint  him ;  at  all  events,  not  without 
such  a  case  being  made  upon  the  record ;  and  I  think  that  the  injunc- 
tion in  the  other  suits  must  be  qualified.  I  cannot  go  further  than  to 
restrain  the  defendants,  unless  and  until  they  shall  have  obtained  the 
license  of  the  plaintiffs  so  to  do,  from  using  and  exercising,  or  caus- 
ing or  permitting  to  be  used  or  exercised,  within  the  Umits  of  that 
part  of  the  United  Kingdom  called  England,  the  dominion  of  Wales, 
and  the  town  of  Berwick-upon-Tweed,  the  invention  of  James  Lowe, 
in  the  bills  mentioned,  or  any  mode  or  process  for  the  propulsion  of 
vessels  merely  colorably  differing  therefrom ;  and,  in  particular,  to  re- 
strain the  defendants,  unless  and  until  so  licensed  as  aforesaid,  from  pro- 
pelling the  vessels  in  the  bills  mentioned,  or  causing  or  permitting  the 
same  to  be  propelled,  within  the  limits  aforesaid,  with  or  by  means  of 
the  propeller  now  attached  thereto,  and  from  propelling  the  same  ves- 
sels, or  any  other  vessels  or  vessel,  or  causing,  or  procuring,  or  per- 
mitting the  same  to  be  propelled,  within  the  limits  aforesaid,  with  or 
by  means  of  any  propellers  or  propeller,  constructed  and  applied  ac- 
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cordins  to  the  fonn  and  mode  re^ectively  described  in  the  specifica* 
tion  of  the  said  James  Lowe's  patent,  or  merely  colorably  differing 
therefroHL 

The  orders  were  accordingly  so  made,  on  the  usual  undertaking  of 
the  plaintiffe  to  bring  actions.  Liberty  for  either  party  to  apply.  No 
order  as  to  costs. 


Pblly  v.  Wathen.i 

November  5,  6,  25,  1851. 

SolicUor  and  Client  —  Lien  on  Deeds. 

A  contracted  to  buy  the  eqoitj  of  redemption  of  the  L.  estate,  and  immediatelj  contracted 
to  sell  part.  He  then  mortgaged  the  other  part  and  his  other  estates  to  B,  for  securing 
10,000/.  He  then  mortgaged  Uie  part  of  L.  he  had  before  mortgaged,  to  C,  for  securing 
3,000/.  and  the  same  put  to  D,  for  securing  1,000^  The  legid  estate  in  L.  was  then  con* 
vejed  bj  the  yendor  to  a  trustee  for  A,  and  a  term  of  years  was  assigned  to  another  trus- 
tee to  attend  the  inheritance,  the  original  mortgages  affecting  the  same  being  paid  off. 
Before  the  mortgage  for  10,000/.  was  created,  A  was  indebtcSl  to  soUcitois  in  a  biU  of 
costs,  and  became  indebted  to  them  for  the  conveyance  of  the  legal  estate.  On  the  occa- 
sion of  that  conveyance,  the  title-deeds  of  the  L.  estates  were  handed  over  b^  the  vendor 
to  the  solicitors,  as  solicitors  for  A.  Subsequently,  one  of  the  firm  of  solicitors,  having 
no  notice  for  the  mortgage  for  10,000/.,  took  an  assignment  of  the  3,000/.  and  l,O00r. 
mortgages,  and  made  a  f ujrther  advance  on  the  same  security : — 

Hdd,  that  the  deeds,  if  in  the  hands  of  A,  would  be  subject  to  the  light  of  B,  and  they  were 
so  subject  in  the  hands  of  the  solicitor. 

Heidi  also,  that  the  deeds,  being  delivered  by  the  vendor  to  the  solidton,  and  not  to  A,  and 
by  him  to  the  solicitors,  made  no  difference. 

Edd,  also,  that  there  was  no  distinction  between  the  costs  due  before  the  mortgage  to  B,  and 
the  costs  of  getting  in  the  legal  estate,  the  solicitors  in  tliat  matter  being  em^oyed  by  A, 
and  he  alone  being  responsibfo  for  them. 

A  client  cannot  give  a  lien  to  his  solicitor  of  a  higher  nature  than  the  interest  which  he  hin^ 
self  has  in  deeds. 

This  was  an  appeal  £rom  an  order  of  the  late  Vice-Chancellor, 
Sir  James  Wigram,  made  on  the  hearing  of  the  cause,  on  exceptions 
to  the  Master's  report,  and  on  further  directions. 

The  facts  of  the  case  are  fully  stated  in  the  report,  18  Law  J.  Rep. 
(n.  s.)  Chanc.  281,  and  a  mere  recapitulation  of  them  only  will  now 
be  necessaiy.  They  are  as  follows :  Previous  to  the  month  of  Sep- 
tember, 1839,  Mr.  William  Lewis  had  contracted  to  purchase  the 
equity  of  redemption  of  certain  property  in  Gloucestershire,  desig- 
nated as  the  Lyppiatt  estate,  and  which  was  subject  to  two  mort- 
gages for  18,0002.  and  6,0002.  In  order  to  enable  him  to  raise  money 
for  completing  the  purchase,  he  agreed  to  seU  part  of  the  property  to 
two  gentlemen,  who  agreed  to  become  purchasers ;  and,  by  an  indenture 
dated  the  14th  of  September,  1839,  he  conveyed  to  Mt.  Robert  Par- 
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ker  Pelly,  the  plaintiff  in  the  suit,  all  his  real  estates,  including  so  much 
of  the  Lyppiatt  estate  as  had  not  been  so  agreed  to  be  sold;  to  hold 
the  same  to  the  plaintiff,  by  way  of  mortgage,  for  securing  a  running 
account,  not  exceeding  10,000/.  By  another  indenture,  dated  the  14th 
of  December,  1840,  Mt.  Lewis  mortgaged  that  part  of  the  Lyppiatt 
property  comprised  in  the  plaintiff's  mortgage,  to  Mr.  Horatio  James, 
to  secure  3,000/. ;  and  afterwards,  by  another  mortgage,  dated  the  3d 
of  September,  1841,  he  mortgaged  the  same  property  to  Mr.  Charles 
Barton,  to  secure  1,000/.  The  purchase  of  the  property  by  Mr. 
Lewis  had  not,  up  to  this  time,  been  completed ;  but,  in  the  month 
of  January,  1842,  the  transactions  were  brought  to  a  close  in  the  fol- 
lowing manner :  The  parts  of  the  property  which  had  been  agreed  to 
be  sold,  had  been  conveyed  to  the  purchasers ;  and,  by  means  of  their 
purchase-money,  or  otherwise,  the  two  old  mortgages,  of  18,000/. 
and  6,000/.,  were  paid  off,  and  the  legal  fee  in  the  parts  not  sold  to 
the  two  sub-purchasers,  was  conveyed  to  Mr.  Thomas  Bassett,  in  trust 
for  Mr.  Lewis ;  and  an  outstanding  term  of  1,000  years  was,  at  the 
same  time,  assigned  to  Mr.  John  Gumey,  in  trust,  to  attend  the  in- 
heritance. At  this  time,  Mr.  Thomas  Bassett  and  Mr.  John  Gurney 
carried  on  business,  as  attorneys  and  solicitors,  in  partnership  with 
the  defendant,  Mr.  George  Wathen,  under  the  firm  of  Wathen,  Bas- 
sett, &  Gurney ;  and  that  firm  acted  as  the  solicitors  for  Mr.  Lewis, 
in  the  matter  of  the  purchase,  Mr.  George  Wathen,  in  fact,  having 
so  acted  for  many  years  previously.  Upon  the  completion  of  this 
purchase,  the  title-deeds  were  handed  over  to  Messrs.  Wathen,  Bas- 
sett, &  Gurney,  as  solicitors  of  Mr.  Lewis.  After  the  execution  of 
these  deeds,  in  January,  1842,  the  only  outstanding  interest,  exclusive 
of  the  plaintifPs  mortgage,  were  the  two  mortgages  vested  in  Mr. 
James  and  Mr.  Barton,  and  Mr.  George  Wathen  agreed  with  Mr. 
Lewis  to  pay  off  those  charges,  and  to  take  assignments  of  them  to 
himself.  This  was  accordingly  done  by  two  indentures,  both  dated  and 
executed  on  the  14th  of  February,  lS42,  so  that  Mr.  George  Wathen 
became  a  mortgagee  for  the  two  sums  of  3,000/.  and  1,000/.  In  the 
following  month  of  August,  he  advanced  a  further  sum  of  673/.  on 
secilrity  of  the  same  premises,  and  became  an  incumbrancer  for  a 
principal  sum  of  4,673/. 

This  bill  was  filed  by  Mr.  Pelly  against  Mr.  George  Wathen,  Mr. 
Lewis,  and  others,  for  redemption  and  foreclosure.  A  decree  was 
made,  directing  inquiries  as  to  mortgages  on  Mr.  Lewis's  estates,  and 
their  priorities,  and  what  lien  existed  on  any  deeds,  and  other  matters. 
The  Master  reported  the  existence  of  the  mortgages  above  enumerated, 
and  that  those  in  the  hands  of  Mr.  George  wathen  had  priority  over 
that  of  Mr.  Pelly.  He  also  reported  that  the  solicitors  had  a  lien  on 
the  deeds  mentioned  in  the  schedules  to  his  report  in  priority  over 
Mr.  Pelly's  mortgage.     Mr.  Pelly  filed  exceptions  on  these  points. 

The  cause  came  on,  before  Wi'gram,  V.  C.,  in  the  month  of  March, 
1849,  when  he  overruled  the  exceptions  as  to  priority,  declaring  that 
Mr.  George  Wathen's  security  had  priority  over  that  of  Mr.  PeUy,  by 
reason  of  the  conduct  pursued  by  the  latter;  but  he  allowed  those 
relating  to  the  lien.    From  this  decree,  so  far  as  it  related  to  the 
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question  of  lien,  the  representatives  of  the  defendant,  Mr.  GteorgB 
Watben,  appealed 

Roll  and  BazcUgeUe^  for  the  appellants,  argued  that  the  case  of  a 
solicitor's  lien  was  different  from  the  lien  of  any  other  party ;  that  a 
solicitor  might  claim  a  lien  on  the  deeds  in  his  possession  for  all  that 
was  due  to  him ;  and  here,  moreover,  the  debt  due  to  the  firm  of 
solicitors  was  mainly  contracted  before  the  date  of  the  mortgage 
security  to  the  plaintif!!  Here  originally  there  was  no  legal  estate  m 
any  of  the  parties  now  disputing ;  the  solicitor  got  in  that  legal  estatet 
and  thereupon  the  deeds  came  into  his  possession  and  invested  him 
with  the  lien  of  a  solicitor  for  all  his  costs,  whether  for  business  before 
done  or  then  transacted ;  and  as  the  gettinff  in  of  that  legal  estate  was 
as  beneficial  to  the  mor^agee,  the  plaintin,  as  to  the  mortgagor,  tho 
solicitor  was  entitled  to  his  costs  of  that  transaction  as  against  botb^ 
even  supposing  he  was  not  held  to  be  so  entitled  as  against  the  mort- 
gagee in  respect  of  the  former  costs.  The  former  costs,  however,  were 
incurred  before  the  plaintiff's  mortgage,  and  ought  to  be  included  in 
the  lien,  and  more  especially  as  his  conduct  in  not  disclosing  his  mort- 
gaffe,  and  his  activity  in  procuring  the  loan  of  the  SQOOic  and  the 
lOOO/.,  had  operated  to  make  his  own  charge  an  inferior  one  in  point 
of  priority  to  that  of  the  defendant,  the*  solicitor,  in  his  character  of 
mortgagee. 

[Knight  Bruce,  L.  J.  The  solicitor  has  only  a  dormant  lien,  not 
a  hen  by  contract.] 

That  a  depositee  might  obtain  a  priority  over  a  former  mortgaffeOf 
was  clear  firom  the  case  of  Wiseman  v.  nesiland^  1  You.  &  J.  117, 
where  on  a  mortgaffe  the  deeds  were  not  delivered,  and  afterwards 
they  were  deposited  for  a  loan  ;  and  there  no  notice  was  given  to  tho 
depositee  of  the  mortgage,  and  he  was  held  to  be  entitled  to  priority. 

[Knight  Bruce,  L.  J.  There  the  mortgage  was  for  a  term,  and 
not  in  fee.] 

The  case  was  then  argued  on  the  question  of  the  lien  remaining  to 
successive  firms  of  solicitors,  as  it  had  been  in  the  court  below ;  but 
as  the  judgment  does  not  touch  that  point,  the  argument  is  omitted* 
On  the  general  question  of  lien,  the  case  of  Bernard  v.  Draughty  1 
Moll.  38,  was  cited,  in  addition  to  many  of  those  cited  in  the  court 
below.  It  was  also  argued  that  the  deeds  were  delivered  to  the 
solicitors,  not  by  Mr.  Liewis  the  mortgagor,  but  by  the  vendor  himselfl 

The  Solicitor' General  and  Bevir^  for  the  respondent,  contended, 
that  the  deeds,  having  come  into  the  possession  of  the  solicitor  as 
solicitor  for  the  mortgagor,  were  in  his  possession  subject  to  all  the 
rights  to  which  they  would  have  been  subject  in  the  hands  of  the 
mortgagor  himself,  and  that  it  mattered  not  that  they  were  delivered 
by  the  vendor,  and  not  by  the  mortgagor.  They  relied,  on  the  appeal, 
on  the  same  cases  as  were  cited  on  the  orisinal  hearing,  more  particu- 
larly on  the  decisions  of  Sir  Edward  Sudgen.  The  cases  were  as 
follows :—  Smiik  v.  Chichester^  2  Dr.  &  War.  393 ;  Blunden  v.  Desart^ 
Ibid.  405 ;  Molesworth  v.  Bobbins^  2  Jo.  &  Lai  358 ;  Jacobs  v.  LatouTf 
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ChandlesSy  for  the  representatives  of  Mr.  Lewis,  the  mortgagor. 

BazalgeUej  in  reply. 

November  25.  Lord  Cranworth,  L.  J.,  delivered  the  judgment 
of  the  court  After  observing  that  the  facts  of  the  case  were  very 
complicated,  but  might  be  stated  in  a  comparatively  narrow  compass, 
so  far  as  it  was  necessary  for  the  due  understanding  of  the  question 
before  the  court,  he  proceeded  to  detail  them  as  before  set  forth,  and 
then  continued  as  follows :  —  It  must  be  taken  as  a  fact  not  in  dis- 

Jiute,  that  the  plaintiff^  Mr.  Felly,  so  conducted  himself  towards  Mr. 
ames,  Mr.  Barton,  and  Mr.  Wathen,  the  parties  entitied  to  the  se- 
curities  of  December,  1840,  of  September,  1841,  and  of  February, 

1842,  for  3000/.,  1000/.,  and  673/.,  thus  amounting  to  4673/. ;  that  his 
mortgage,  though  prior  in  point  of  date,  would  be  postponed  to  theirs. 
He  had  actively  assisted  Mr.  Lewis  in  obtaining  the  loans  from  Mr. 
James  and  Mr.  Barton,  and  neither  to  them  nor  afterwards  to  Mr. 
Wathen  did  he  communicate  the  fact  of  the  existence  of  his  mortgage 
of  September,  1839,  of  whidh  Mr.  George  Wathen  had  no  notice  till 
a  few  days  before  the  institution  of  this  suit,  on  the  19th  of  March, 

1843.  Upon  the  completion  of  the  purchase  by  Lewis  in  January, 
1842,  the  titie-deeds  were  all  handed  over  to  Messrs.  Wathen,  Bassett, 

6  Ourney,  as  solicitors  of  Mr.  Lewis ;  and  they  claim  a  lien  on  those 
deeds  against  the  plaintiff,  Mr.  FeUy,  for  the  amount  of  their  bill  of 
costs  against  Mr.  Lewis ;  and  whether  this  claim  is  valid,  is  the  point 
we  have  to  decide.  Sur  James  Wigram  decreed  against  the  lien,  and 
against  his  decision  the  solicitors  have  appealed.  The  argument  for 
the  appellants  divided  itself  into  three  heads :  First,  it  was  contended 
that,  independently  of  any  special  circumstances,  the  lien  of  the 
solicitors  must  prevail.  Secondly,  if  this  were  not  so,  still  that  there 
were  circumstances  which  would  give  such  a  lien  independentiy  of 
any  general  right ;  and,  thirdly,  it  was  argued,  that  even  if  there  is 
no  lien  for  the  general  costs  due  to  the  solicitors,  still  there  is  such  a 
lien  for  the  costs  of  and  incident  to  the  procuring  the  conveyance. 

On  the  first  point,  we  think  it  clear  that  no  such  lien  as  that  con* 
tended  for  exists.  The  general  lien  of  a  solicitor  is  merely  a  right  to 
keep  back  from  his  client  the  deeds  and  papers  which  he  holds  as  so- 
licitor until  his  bill  of  costs  is  satisfied.  It  is  a  right  derived  entirely 
through  the  client ;  and  therefore,  on  the  most  obvious  principles  of 
justice,  cannot  go  beyond  the  right  of  the  client  himself.  If  the  client's 
right  to  the  deeds  which  came  to  the  hands  of  the  solicitor  is  absolute, 
so  will  be  the  right  of  the  solicitor.  If  the  deeds  in  the  hands  of  the 
client  are  subject  to  any  rights  outstanding  in  third  parties,  such 
rights  will  follow  them  into  the  hands  of  the  solicitor.  These  conse- 
quences flow  so  immediately  firom  the  nature  of  the  relation  subsist- 
ing between  the  client  and  his  solicitor,  that  even  independentiy  of 
authority  we  should  have  felt  bound  by  the  principles  on  which  they 


COURTS   OP  CHANCERY,  1851-62.  65 

Felly  V.  Wathen. 

depend.  Bat  we  have  the  most  ample  authority  in  support  of  the 
view  we  take  on  this  part  of  the  case,  in  the  three  cases  before  Sir 
Edward  Sugden,  so  much  dwelt  on  in  the  argument  We  allude  to 
the  cases  of  Smilh  v.  Chichester^  Blunden  v.  Desartj  and  Molesworth 
y.  Bobbins.  In  the  last  of  these  cases,  it  was  expressly  decided  that 
the  claim  of  a  party  having  an  equitable  right  against  the  client  must 
prevail  into  whosesoever  hands  the  deeds  have  come  after  such  equi- 
table right  has  arisen.  Indeed,  the  principle  is  obviously  the  same, 
whether  the  right  affecting  the  client's  interest  is  legal  or  equitable. 
<^  No  man,'^  as  was  stated  by  Sir  Edward  Sugden  in  his  judgment, 
^  can  give  a  lien  to  a  solicitor  of  a  higher  nature  than  the  interest  he 
himself  has  in  the  deeds." 

Applying,  then,  these  principles  to  the  facts  of  the  present  case,  it 
appears  to  us  clear,  that,  laying  aside  all  consideration  of  particular 
conduct,  the  solicitor  did  not  on  the  completion  of  the  contract  ac- 
quire any  lien  on  the  deeds  against  the  plaintiff.  If,  on  the  comple- 
tion of  the  contract  and  execution  of  the  convevance  in  January,  1842, 
the  title-deeds  had  been  all  handed  over  to  Jw.  Lewis,  himself,  and 
not  to  his  solicitors,  he  would  then  have  had  them  subject  to  an 
equitable  claim  on  the  part  of  the  plaintiff  as  mortgagee,  by  virtue  of 
his  mortgage  of  September,  1839.  And  if  Mr.  Lewis  had  then  put 
them  into  the  hands  of  his  solicitors,  they  could  only  have  held  them 
subject  to  the  same  rights  as  attached  to  them  in  the  hands  of  Mr. 
Lewis  himself.  It  can  make  no  difference  that  instead  of  coming 
first  into  the  hands  of  Mr.  Lewis  and  from  him  to  the  solicitors,  they 
were  at  once  handed  over  by  the  vendors  to  the  solicitors ;  for  the  so- 
licitors, on  their  obtaining  them,  obtained  not  by  any  title  paramount 
to  that  of  their  client,  but  as  his  agent,  and  of  course  with  all  the 
liability  which  would  have  attached  on  them  if  thev  had  passed  first 
into  the  hands  of  the  client  and  from  him  to  the  solicitors.  This  dis- 
poses of  the  first  head  of  the  argument 

But  then,  it  was  said,  secondly,  that  whatever  may  be  the  general 
doctrine,  here  the  conduct  of  the  plaintiff  was  such  as  to  preclude 
him  from  insisting  on  his  title  against  the  lien  of  the  solicitors  of  Mr. 
Lewis ;  but  we  can  discover  nothing  whatever  in  the  plaintiff's  conduct 
to  warrant  such  a  proposition.  When  the  plaintiff  advanced  his  money 
and  obtained  his  mortgage-deed  in  September,  1839,  he,  of  course,  em- 
ployed his  own  soUdtor  to  act  for  him.  All  that  can  be  alleged  a^[ainst 
him  by  the  solicitors  of  Mr.  Lewis,  the  mortragor,  is  that  he  did  not 
inform  them  of  his  security.  But  he  was  under  no  obligation  to  give 
them  any  such  information,  nor  was  it  in  the  ordinary  course  of  busi- 
ness that  he  should  do  so.  There  is  no  suggestion  that  he  meant  or 
wished  to  mislead  them.  There  was  nothmg  to  suggest  to  his  mind 
that  it  could  be  of  importance  to  the  solicitors  that  he  should  give 
them  notice  of  his  security.  Cstses  may  undoubtedly  occur  in  which 
parties  by  standing  by  ana  remaining  silent  may  give  to  others  rights 
against  them  in  the  same  way  as  if  they  had  been  active  in  makinfi; 
representation,  but  that  can  only  be  where  it  has  been  the  duty  of 
the  party  not  to  be  silent,  or  where  the  party  remaining  silent 
might  reasonably  infer  that  such  silence  would  be  taken  by  others 

6* 
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as  sanctioning  a  particular  course  of  conduct  No  such  circum* 
stances  exist  here.  The  conduct  of  the  plaintiff,  for  aught  at  least 
that  appears,  was  just  what  might  be  expected  from  a  man  intending 
to  deal  with  perfect  fairness.  He  became  mortgagee,  employing  his 
own  solicitor,  and  took  it  for  granted  that  the  mor^gor  and  his  soli- 
citor would  settle  their  own  rights  among  themselves.  There  does 
not,  therefore,  appear  to  us  to  be  any  thing  in  the  conduct  of  the 
plaintiff  depriving  him  of  his  ordinary  rights. 

The  only  remaining  question  is  on  the  point,  whether  the  solicitors 
may  not  have  a  lien  against  the  plaintiff,  though  not  for  their  whole 
demand  on  Mr.  Lewis,  yet  for  so  much  as  relates  to  the  obtaining 
the  conveyance  of  the  Lyppiatt  estate  from  the  vendors  ?     As  to  this 
the  argument  was,  that  these  costs  were  incurred  for  the  common 
benefit  of  the  plaintiff  and  Mr.  Lewis,  and  so  that  the  lien  of  the 
solicitors  ought  to  prevail  against  both  the  one  and  the  other.     On 
this  minor  point,  Lord  Justice  Knight  Bruce  entertains  some  doubt| 
and  I  can,  therefore,  express  my  own  opinion  only.     In  my  opinion 
these  costs  do  not  differ  from  the  rest.     I  think  the  solicitors  have  no 
lien  against  the  plaintiff  for  the  costs  of  obtaining  the  conveyance 
any  more  than  for  any  other  part  of  their  bill.     The  lien  of  the 
soUcitor  is  a  right  to  retain  deeds  as  a  mode  of  enforcing  payment 
of  a  debt  due  by  the  party  whose  deeds  are  retained.     It  is  essen* 
tially  a  right  arising  between  the  party  employed  and  his  employer. 
The  right  when  once  constituted  may,  under  circumstances,  prevail 
in  favor  of  the  solicitbr,  not  only  against  his  employer  but  also  parties 
deriving  title  under  his  employer.    But  it  always  originates  from  the  re- 
lation of  client  and  attorney,  —  that  is,  the  employer  and  the  employed. 
Taking  that  to  be  a  correct  view  of  the  law,  the  question  here  is,  who 
employed  Messrs.  Wathen,  Bassett,  &  Gumey  to  obtain  and  per- 
fect the  conveyance  ?     No  doubt  when  they  had  completed  the  con- 
veyance their  services  enured  to  the  benefit  not  only  of  Mr.  Lewis 
the  purchaser,  but  also  of  the  plaintiff  who  claimed  under  him.     But 
I  do  not  think  that  this  is  material.     If  the  case  could  be  brought  to 
the  point,  that  the  solicitors  were  acting  not  only  for  Mr.  Lewis  but  also 
for  the  plaintiff,  then  neither  Mr.  Lewis  nor  the  plaintiff  could  take 
the  deeds  of  conveyance  out  of  their  hands  without  paying  them  the 
full  amount  of  their  costs  incurred  in  preparing  and  perfecting  them. 
But  this  certainly  was  not  so.     The  solicitors  were  the  solicitors  of 
Mr.  Lewis  and  of  him  only.     He  alone  employed  them.     He  alone  was 
liable  to  pay  them  for  their  services,  and  against  him  alone,  therefore, 
was  this  lien  available  when  the  deeds  came  into  their  hands.    Their 
right  is,  as  I  think,  precisely  what  it  would  have  been  if  on  the  final 
settlement  of  the  purchase,  and  execution  of  the  deeds,  the  vendors 
had  delivered  the  deeds  to  Mr.  Lewis,  and  he  had  handed  them  over 
to  the  solicitors.    In  such  a  case  the  right  of  the  solicitors  would  be 
only,  as  I  think,  to  hold  the  deeds  subject  to  all  the  rights  legal  and 
equitable  affecting  them  in  the  hands  of  Mr.  Lewis ;  and  therefore 
their  right  was,  as  I  conceive,  subject  to  a  prior  right  in  the  plaintiff 
in  respect  of  his  mortgage  of  September,  l839.     I  do  not,  therefore, 
think  there  is  any  distinction  between  these  deeds  and  the  other 
deeds  in  the  bands  of  the  solicitors. 
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The  resnlt,  therefore,  is,  that  the  decision  of  Sir  James  Wigram 
will  be  affirmed  in  every  respect,  and  this  appeal  must  therefore 
be  dismissed;  and  Lord  Justice  Knight  Bruce  concurs  with  me, 
that  the  costs  of  the  appeal  must  in  this  case  follow  the  event, 
and  so  be  paid  by  the  appellants,  because  the  appeal  reproducing 
litigation  on  points  mani^stly  in  the  opinion  of  both  members  of 
this  court  properly  decided  by  the  Vice-Chancellor,  has  taken  a 
range  widely  beyond  the  narrow  and  restricted  part  of  the  case  on 
which  alone  my  learned  brother  entertains  any  doubt  It  is  unne- 
cessary to  say  any  tbine  on  the  question  raised  at  the  bar,  whether  if 
the  lien  had  been  estabushed  it  would  have  extended  to  the  debts 
due  to  all  the  successive  firms,  or  only  to  that  due  to  the  last  firm? 
Whether,  in  short,  according  to  the  doctrine  laid  down  in  In  re  For- 
shawy  16  Sim.  121;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  61,  the 
Hen  of  a  solicitor  is  affected  by  his  taking  a  partner  f  That  question 
does  not  arise  in  this  case.     (Jn  that  point  we  express  no  opinion. 


JBi  re  Hadley's  Trust.i 

Novcmbor  21,  1851. 

New  Trustees -^  DecUh  of  Trustee  in  the  Lifetime  of  the  Testator -^ 
Appainlment  of  Trustees  by  a  Trustee  declining  to  act 

A  testator,  by  his  will,  appointed  A  and  B  to  be  his  tnutees ;  he  then  directed  that  "  if  the 
trustees  hereby  appointed  or  to  be  appointed  as  hereinafter  is  mentioned,  should  die,"  ftc 
it  should  be  lawful  for  other  trustees  to  be  appointed  as  therein  mentioned.  A  died  in  the 
Ufethne  of  the  testator : — 

Bddy  that,  under  the  power,  a  new  tmatee  could  be  appointed  in  the  place  of  A 

A  testator,  by  his  will,  appointed  A  and  B  to  be  his  trustees,  and  directed  that  if  his  tnis* 
tees  thereby  appointed  should  die,  or  desire  to  be  discharged  from,  or  refuse  or  decline 
to  act,  it  shoula  be  lawful  for  the  surviving  or  continuing  trustee  or  trustees,  or  if  there 
should  be  none  such,  then  for  the  trustee  so  desiring  to  be  discharged,  or  refusing  or  de- 
clining to  act,  to  appoint  new  trustees.    A  died :  — 

He/cf,  that  B  declining  to  act,  except  for  the  purpose  of  apnointing  new  trustees,  had  the 
power  of  appointing  new  trustees  in  the  place  of  A  and  B. 

Mrs.  Hadley,  by  her  will,  dated  the  26th  of  December,  1831,  be- 
queathed certain  leasehold  estates  and  personal  property  to  F.  Blakes- 
ley  and  T.  C.  Brown,  on  certain  trusts  therein  mentioned.  The  power 
for  the  appointment  of  new  trustees  was  as  follows:  — 

^  If  the  trustees  hereby  appointed,  or  to  be  appointed  as  hereinafter 
is  mentioned,  or  any  of  them,  their  or  any  of  their  heirs,  executors, 
administrators,  or  assigns  shall  die,  or  desire  to  be  discharged  from,  or 
refuse,  or  decline,  or  become  incapable  to  act  in,  the  trusts,  powers, 
and  authorities  hereby  in,  and  to,  tiiem  respectively  reposed  and  given 
as  aforesaid,  before  the  said  trusts,  powers,  and  authorities  shall  be 
fully  executed,  then  and  so  often  as  the  same  shall  happen,  it  shall 

&  21  Law  J.  Rep.  (n.  s.)  Chanc.  109 ;  16  Jar.  98. 
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and  may  be  lawful  to  and  for  the  then  sorviving  or  continoing  trustee 
or  trustees  of  my  said  will,  or,  if  there  shall  be  no  surviving  or  con- 
tinuing trustee,  then  the  irastee  so  desiring  to  be  discharged,  or  re* 
fusing,  or  declining,  or  becoming  incapable  to  act  as  aforesaid,  or  the 
executors  or  administrators  of  the  last  surviving  or  continuing  trustee^ 
by  any  deed,  &c.,  from  time  to  time  to  nominate,  substitute,  or  ap- 
point any  other  person  or  persons  to  be  a  trustee  or  trustees  in  the 
stead  CHT  place  of  the  trustee  or  trustees  so  dying  or  desiring  to  be  dis- 
charged, or  refusing,  declining,  or  becoming  incapable  to  act  as  afore* 
said." 

Mrs.  Hadley  died  in  November,  1849.  Mr.  T.  C.  Brown  died  in 
the  Ufetime  of  the  testatrix.  By  a  deed  dated  the  17th  of  December, 
1849,  Mr.  Blakesley  renounced  and  disclaimed  the  trusts  and  powers 
of  the  will,  with  the  exception  following: — "Save  and  except  the 
power  by  the  said  will  given  to  the  said  F.  Blakesley,  (he  being  the 
sole  person  now  living  named  in  the  said  will  as  a  trustee  and  declin- 
ing to  act,)  for  the  purpose  of  nominating  other  persons  to  be  trustees 
in  the  stead  of  the  said  T.  C.  Brown,  deceased,  and  the  said  F. 
Blakesley."  By  the  same  indenture  F.  Blakesley  appointed  W.  H. 
Brown  and  J.  Whitmore  to  be  trustees  in  the  stead  of  T.  C.  Brown 
and  F.  Blakesley,  and  assigned  the  trust  property  to  them. 

Mr.  Blakesley  had  renounced  probate  of  the  will,  and  had  never 
acted  in  the  trusts  in  any  way  except  by  the  appointment  of  new 
trustees  and  the  assignment. 

The  new  trustees  acted  in  the  trusts  for  some  time,  but  some  doubt 
having  been  entertained  whether  they  were  properly  appointed,  a 
petition  was  presented  for  their  appointment  as  trustees  by  the  court, 
as  new  trustees. 

Dickinson^  for  the  petition,  contended  that  the  appointment  was 
invalid,  first,  on  the  ground  that  a  new  trustee  could  not  be  appointed 
in  the  place  of  Mr.  T.  C.  Brown,  who  had  died  in  the  lifetime  of  the 
testatrix,  and  cited  Walsh  v.  Oladstoney  14  Sim.  2,  and  Winter  v. 
Rudge^  15  Sim.  596;  and,  secondly,  that  Mr.  Blakesley,  having 
disclaimed  the  trusts  of  the  will,  could  not  appoint  a  new  trustee. 

E.  F.  Smithy  for  the  trustees  appointed  by  Mr.  Blakesley,  would  not 
admit  that  they  had  been  improperly  appointed,  but  submitted  to  act 
as  the  court  should  direct  He  cited  Humphreys  v.  HoweSy  1  Russ.  & 
M.  639 ;  s.  c.  8  Law  J.  Bep.  (n.  s.)  Chanc.  165,  and  The  Earl  of 
Lonsdale  v.  Beckett^  19  Law  J.  Rep.  (n.  s.)  Chanc.  842,  which  were 
cases  on  the  appointment  of  trustees;  and  Willing  v.  Baine^  3  P. 
Wms.  113 ;  Walker  v.  Main,  IJ.  &  W.  1 ;  and  Willets  v.  Wiliets,  7 
Hare,  38 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Chanc.  457,  which  were  cases  on 
the  substitution  of  one  set  of  legatees  for  another  set  dying  in  the  life- 
time of  the  testator. 

Parker,  V.  C,  (after  stating  the  words  of  the  power.)  In  this  case 
the  testatrix  has,  by  her  will,  given  property  to  trustees,  and,  in  the 
power  of  appointing  new  trustees,  has  used  the  words  ^  trustees  hereby 
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appointed."  I  think  that  this  amounts  to  a  description  of  the  persons 
appointed  trastees  of  the  wilL  I  can  see  no  dinerence  between  her 
describing  them  as  "trustees  hereby  appointed/'  and  the  naming 
them,  and|  if  she  had  named  them,  there  could  not  have  been  any 
doubt  I  apprehend  that  it  is  dear  that  if  a  testator  gives  an  interest 
to  A,  B,  C,  and  D,  to  continue  up  to  a  certain-time,  and  then  provides 
that  if  A,  B|  C,  and  D,  shall  die,  this  interest  shall  go  over,  this  pro- 
vision  will  apply  to  the  event  of  A,  B,  C,  and  D,  dying  in  the  lifetime 
of  the  testator,  as  well  as  after  his  death.  I  think  that  the  cases  re- 
ferred to  establish  the  principle  that  a  contingency  is  not  less  a  con- 
tingency because  it  operates  in  the  testator's  lifetime.  I  may  also 
observe  that  this  construction  is  a  convenient  one.  It  would  be  ex- 
tremely inconvenient  if  it  were  to  be  held  that,  where  a  testator  has 
directed  the  appointment  of  new  trustees  in  case  of  the  death  of  his 
trustees,  this  provision  should  be  defeated  by  the  death  of  a  trustee  in 
the  testator's  lifetime. 

As  to  the  question  whether  the  power  could  be  exercised  by  the 
trustee  who  declined  to  act,  except  for  the  purpose  of  appointing  new 
trustees,  it  is  to  be  bbserved  that  the  testatrix  has  herself  distinctly 
said  "  that  it  should  be  lawful  for  the  surviving  or  continuing  trustee, 
or  if  there  was  no  surviving  or  continuing  trustee,  then  for  the 
trustee  so  desirous  of  being  discharged,  or  refusing,  or  declining  to 
act,  to  appoint"  Hence,  a  person  refusing  to  act  is  not  pre- 
vented from  exercising  the  power  of  appointing  a  new  trustee. 
The  case  of  Sharp  v.  Siarp^  2  B.  &  Aid.  405,  was  much  narrower 
than  this.  There  the  appointment  of  new  trustees  was  given  to  the 
"  survivors  or  survivor  acting  in  the  trusts."  The  trustees  disclaimed, 
and  it  was  held  that  the  persons  disclaiming  were  not  to  be  con- 
sidered as  ^  the  survivors  or  survivor  of  persons  acting  in  the  trusts." 
Here  there  is  a  power  enabling  the  person  refusing  to  act  to  appoint 
trustees.  Being  ot  opinion  that  the  power  was  properly  exercised,  I 
think  that  this  petition  must  be  dismissed* 


Robinson  t;.  Robinson.^ 

December  12,  22, 1851. 


Trustees  —  InvestmefU — Real  Securities  —  Tenant  for  Life  —  Cestui 
que  Trust —  Rate  of  Interest — Payment  of  Money  out  of  Court 
without  Petition. 

Trustees  nnder  a  wilt  had  an  option  to  inrest  the  testator's  estate  either  in  37.  per  cents.,  or 
en  real  secority,  but  neglected  to  do  so,  leaving  the  fond  in  some  other  state  of  invest- 
ment:— 

IW,  overmling  a  decree  at  the  Bolls,  that  the  ctttui  que  tnut  had  not  th^  option  of  charging 
them  with  the  money  and  interest,  or  to  claim  the  amount  of  3/.  per  cents.,  because  the 
eetUti  que  tnut  never  had  the  right  to  compel  the  purchase  of  3/.  per  cents.,  and  that  the 
ftnutees  were  chugeable  only  with  the  money  and  interest 


I  21  Law  J.  Bep.  (v.  s.)  Chaac.  111. 
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The  trustees  having  this  option  to  invest  either  in  3/.  per  cents,  or  on  real  secoritj :  *- 

Seld,  oTemiliAff  the  same  decree,  that  the  tenant  for  life  was  entitled  to  interest  for  one  year 
after  the  dealh  of  the  testator  at  4/.  per  cent,  on  the  money  the  property  would  have  pro* 
dnced  if  sold  at  the  end  of  that  year,  until  the  produce  was  inyested  in  me  3/.  per  cents,  not 
exceeding  the  amount  of  interest  actually  recaired. 

Tnmfnke-road  bonds,  secured  by  a  mortgage  or  charge  on  tolls  and  toU-houses,  are  real 
estate,  and  held  so  to  be,  ovepruling  the  same  decree ;  and  although  tibe  tenant  for  life  waa 
declared  entitled  to  the  interest  on  them,  the  court,  considering  the  social  changes  resulting 
from  the  formation  of  railways,  directed  a  reference  to  the  Master  to  inquire  whether  » 
was  expedient  to  leave  assets  so  invested. 

A  party  having  paid  in  money,  in  obedience  to  a  decree  of  the  court  below,  and  the  decree 
hein^  varied  in  such  a  way  that  he  is  entitled  to  have  that  money  paid  out,  the  same  can 
be  directed  in  the  order  on  the  appeal  to  be  so  paid  out  without  any  petition  being  pra- 
sented  for  that  purpose. 

Semble^  that  where  trustees  are  bound  to  invest  in  3l.  per  cents.,  and  32.  per  cents,  have  fallen 
instead  of  risen  in  value,  they  are  chargeable  with  the  money  and  interest,  instead  of  3^ 
per  cents^  at  the  option  of  the  earftn  que  trust. 

The  court  also,  after  reviewing  the  former  decisions,  laid  down  the  following  proposi- 
tions :  —  First,  where  trustees  improperly  retain  balances  or  cause  or  permit  trust-money 
to  be  lost,  they  are  chargeable  for  the  same  with  interest  at  4/.  per  cent  Secondly,  where 
trustees  have  mone}^  in  meir  hands,  which  they  are  bound  permanently  to  invest  for  ^e 
benefit  of  their  catui  que  trust,  the  rule  of  the  court  is  generally  that  they  shall  invest  in  SL 

Ser  cents. :  therefore,  if  they  neglect  to  do  so,  and  mere  is  no  express  direction  not  to 
o  so,  or  there  is  an  express  trust  that  they  shall  do  so,  in  the  latter  case,  and  aemJUe^ 
as  to  the  two  former  cases,  it  is  in  the  option  of  the  cesfta  que  trust  to  chaige  them 
either  with  the  principal  sum  retained  and  interest,  or  with  the  amount  of  8/.  per  oenta., 
which  would  have  been  purchased  if  the  investment  had  been  made.  Thirty,  whem 
trustees  lend,  or  use  trust-money  in  trade,  they  are  chaigeable  not  only  with  the  money 
and  interest,  but  ¥rith  the  proflti  made  in  tiie  trade,  the  interest  generally  being  5/.  per 
cent 

This  was  an  appeal  from  part  of  a  decree  of  the  late  Master  of  the 
Rolls,  Lord  Langdale.  The  facts  are  fully  set  forth  in  the  report  of 
the  case,  18  Law  J.  Rep.  (n.  s.)  Chanc  73,  but  may  be  somcientlv 
stated  for  the  understanoing  of  the  judmient  on  the  appeal,  as  fol- 
lows :  —  Matthew  Robinson,  by  his  will,  gave  his  residuary  personal 
estate  to  trustees,  upon  trust,  with  all  convenient  speed  to  coUecti 
get  in,  and  dispose  therepf,  or  to  continue  the  same  in  or  upon 
any  of  the  parliamentary  stocks  or  funds  of  Great  Britain,  or  on  real  se- 
curities in  England,  at  interest,  or  to  alter  and  vary  the  same  for  others 
of  a  like  nature,  when  and  so  often  as  it  should  be  expedient,  and 
to  pay  the  interest  and  dividends  unto  his  son  Augustin  Robinson, 
for  his  life,  and  after  his  decease  to  pay  and  transfer  the  said  residuary 
estate,  and  the  stocks,  funds,  and  securities,  in  which  the  same  should 
be  invested  among  the  children  of  his  son  in  equal  shares  as  therein 
mentioned.  The  trustees  were  appointed  executors,  who,  after  the 
testator's  death,  proved  the  will.  A  large  part  of  the  estate  consisted 
of  London  Dock  stock,  bank  stock,  and  money  due  to  the  testator 
from  the  trustees  of  the  Surrey  and  Sussex  roads,  and  on  bonds  from 
the  Commissioners  of  Sewers  of  Surrey  and  Kent,  and  these  were 
allowed  by  the  trustees  to  remain  unconverted  for  several  years  after 
the  testator's  death,  and  a  loss  accrued  to  the  estate  from  the  sale  of 
the  bank  stock  and  the  sewers  bonds,  but  a  gain  was  made  from  the 
London  Dock  stock.  Some  turnpike  bonds,  part  of  the  estate,  were 
never  converted  at  all.  The  dates  were  as  follow :  —  The  testator 
died  in  July,  1837,  and  his  will  was  proved  in  August  following ;  in 
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December,  in  the  same  year,  two  of  the  Soirey  and  Sussex  road 
bonds  were  paid  off;  in  Jnly,  1845,  the  bank  stock  and  London  Dock 
stock  were  sold,  and  in  Augnst  following  the  tenant  for  life  bought 
the  debt  due  to  the  testator  (5,000^)  m>m  the  Commissioners  of 
Sewers  for  5,000^,  and  the  money  in  each  case  was  invested  in  SL  per 
cent,  consols ;  and  in  November,  1846,  another  of  the  road  bonds  was 
paid  off  at  par.  The^wers  bonds  were  secnired  by  the  rates  and  as- 
sessments which  the  commissioners  were  authorized  by  certain  acts 
of  parliament  to  levy,  and  the  road  bonds  were  secured  on  the  toll- 
houses and  the  tolls  payable  thereat 

Lord  Langdale  was  of  opinion  and  held,  that  the  turnpike  bonds 
were  not  such  real  securities  as  were  contemplated  by  the  testator  in 
his  will,  and  were,  at  best,  only  mixed  securities;  and  after  stating 
that  it  could  not  reasonably  be  contended  that  the  sewers  bonds 
were  real  securities,  held  that  they  were  not  so ;  his  lordship  also  held 
that  the  loss  which  had  arisen  on  the  sale  of  the  sewers  bonds  and 
bank  stock  could  not  be  set  off  against  the  gains  that  arose  from  the 
sales  of  the  London  Dock  stock,  and  that  Augustin  Robinson,  the  ten- 
ant for  life,  was  entitled  to  the  whole  of  the  dividends  and  annual  in- 
come that  actually  accrued  due  from  the  residuary  estate,  including 
therein  the  dividends  and  income  that  accrued  due  on  the  bank  stock, 
the  London  Dock  stock,  and  the  money  secured  on  the  sewers  bonds 
and  road  bonds,  during  and  up  to  the  end  of  the  first  year  from  the 
testator's  death,  and  that  he  was  entitled  to  the  dividends  and  annual 
income  of  so  much  of  the  residuary  estate  as  was  in  a  furoper  state  of 
investment  at  the  end  of  such  first  year,  and  to  so  much  only  of  the 
dividends  and  annual  income  that  since  the  end  of  such  first  year  had 
actually  accrued  due  on  the  bank  stock  and  London  Dock  stock,  and 
the  money  secured  on  the  sewers  bonds  and  road  bonds  as  should  not 
exceed  the  amount  of  the  dividends  which  would  have  accrued  on  the 
3^  per  cent  consols,  which  should  have  been  purchased  at  the  end  of 
such  first  year  with  the  moneys  arising  from  the  sale  or  conversion  or 
receipt  of  the  same  respectively,  if  the  same  had  been  sold  or  converted 
or  received  and  invested  in  the  purchase  of  3^  per  cent  consols.  And 
it  was  also  ordered  that  the  trustees  and  executors  should  make 
good  to  the  estate  of  the  testator  such  an  amount  of  bank  annuities 
as  could  have  been  purchased  with  the  proceeds  of  such  sale  or  con- 
version or  receipt,  in  case  the  same  had  been  sold  or  converted  into 
money,  or  raised  at  the  end  of  such  one  year.  And  it  was  de- 
clared that  the  gain  which  had  accrued  in  respect  of  the  London 
Dock  stock  had  accrued  for  the  benefit  of  the  estate.  From  so 
much  of  this  decree  as  related  to  the  road  bonds,  and  the  amount 
of  interest  to  be  paid  to  him,  the  tenant  for  life  appealed.  There  was 
also  a  petition  of  appeal  by  the  executors  and  trustees,  as  to  the 
refunding  by  them. 

The  plaintiffs  in  the  suit  were  infant  children  of  Augustin  Robin- 
son, the  tenant  for  life;  the  defendants  were  Augustin  Robinson,  the 
tenant  for  life,  the  two  surviving  executors  and  trustees,  and  the  per- 
sonal rcjpresentatives  of  the  deceased  executor  and  trustee,  and  the 
object  ot  the  suit  was  the  administration  of  the  testator's  estate  and 
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a  declaration  of  the  rights  of  all  parties  in  the  clear  residue.  It  was 
in  evidence  that  in  order  to  indemnify  the  executors  and  to  secure  the 
full  benefit  of  the  rights  of  his  children,  Mr.  Augustin  Robinson,  the 
tenant  for  life,  had  bought  three  sums  of  2L  per  cents,  in  the  names 
of  the  executors,  to  meet  the  excess  of  his  receipts  beyond  what  he 
would  have  been  entitled  to  from  the  dividends  of  3L  per  cents,  if  the 
same  had  been  purchased  at  the  end  of  a  year  from  the  testator's 
death.     These  sums  were  289^,  225/.,  and  1,213/.  consols. 

Walpoh  and  KefU^  for  the  appellant,  the  tenant  for  life,  stated 
that  the  question  of  the  sewers  bonds  was  not  raised,  but  as  to  the 
road  bonds  it  was  clear  they  were  real  securities ;  and  the  only  point 
for  consideration  on  them  was  whether  they  were  so  within  the  mean- 
ing and  intention  of  the  testator's  will.  The  case  of  Doe  d.  Banks  v. 
Booth,  2  Bos.  &  P.  219,  223,  showed  that  the  money  being  secured  on 
the  toll-houses,  ejectment  could  be  brought ;  therefore,  in  the  abstract, 
these  road  bonds  were  real  securities,  and  as  the  form  of  the  bonds 
was  in  pursuance  of  the  local  act,  (and  the  acts  continuing  that 
statute,)  by  which  the  road  trustees  were  authorized  to  mortgage, 
among  other  things,  the  "  toll-houses ; "  and  as  the  testator  himself 
had  so  invested  his  money,  and  had  cUrected  his  trustees  either  to  call 
in  or  to  continue  his  property  on  their  present  investment  in  the  funds, 
or  on  real  securities,  or  to  alter  and  vary,  and  so  on,  it  was  plain  the 
road  bonds  were  real  securities  within  the  contemplation  of  the  tes- 
tator himself.  Had  money  been  at  the  time  of  the  testator's  death  in- 
vested in  railway  sheures,  and  had  such  a  discretion  been  given 
to  trustees  as  was  here  conferred,  no  doubt  could  have  been  enter- 
tained but  they  were  real  securities,  and  real  securities  within  the 
meaning  of  the  testator's  will  As  to  the  rate  of  interest  to  be 
given  to  the  tenant  for  life,  the  judgment  of  the  Master  of  the 
Rolls  was  fallacious,  for  it  seemed  to  go  upon  the  ground  that 
there  was  an  improper  investment,  and  that  there  ought  to 
have  been  a  sale  and  an  investment  in  2L  per  cent,  consok,  that 
being  most  advantageous  to  the  cesiuis  que  trust  In  the  first  place, 
there  was  a  fallacy  as  to  investment;  for  the  complaint  here 
was,  that  there  h^d  been  no  investment;  and,  secondly,  that  the 
option  should  be  treated  as  belonging  to  the  cestuis  que  trust.  In 
truth,  the  option  was  given  to  the  trustees,  and  they  not  having  ex- 
ercised it,  they  were  answerable,  but  not  for  an  investment  or  as- 
sumed investment  in  stock ;  if  it  were  otherwise,  in  case  the  will  had 
contained  a  power  of  investing  in  railway  shares,  and  the  trastees 
had  neglected  so  to  invest,  as  well  might  the  cestuis  que  trust  select 
shares  in  any  particular  railway,  which  were  most  expensive  to  be 
purchased.  The  cases  of  Marsh  v.  Hunter^  6  Madd.  295 ;  HbcJdey  v. 
Bantockj  1  Russ.  141 ;  Watts  v.  Girdlestone^  6  Beav.  188 ;  s.  c.  12 
Law  J.  Rep.  (n.  s.)  Chane»  363 ;  Ames  v.  Parkinson^  7  Beav.  379 ; 
Ouseley  v.  Anstruther^  10  Ibid  453 ;  Shepherd  v.  MouU^  4  Hare,  600 ; 
8.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  366,  and  Rees  v.  Williams^  1  De 
6ex  &  Sm.  314,  were  also  cited  and  commented  on,  on  behalf  of  the 
tenant  for  life,  as  to  the  foregoing  points.     That  the  interest  should 
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be  4/.  per  cent|  the  cases  of  CaJdecott  v.  CaldecoU,  1  You.  k  C.  C.  C. 
312,  321 ;  8.  c.  11  Law  J.  Rep.  (n.  s.)  Chaac.  158,  and  Sutherland  y. 
Cooke,  1  Coll.  498 ;  s.  o.  14  Law  J.  Bep.  (n.  s.)  Ghana  71,  were  re- 
ferred to. 

RoundeU  Palmer  and  EhnsXeyy  for*  the  surviving  trustees  and 
executors  and  representatives  of  the  deceased  tn^tee  and  exe- 
cutor, argued  that  the  case  of  Dimes  v.  ScoU^  4  Russ.  195,  relied  on 
in  the  argument  in  the  court  below,  was  no  longer  an  authority.  It 
was  a  confusion  in  principle  to  consider  the  present  case  as  governed 
by  those  where  the  trustees  had  used  the  trust  fund,  and  to  say  that, 
because  an  investment  had  not  been  made,  3/.  per  cents,  were  to  be 
bought.    The  case  of  Buxion  v.  Buaion.  1  Myl.  &  Cr.  80,  was  also  cited 

O.  Druce^  for  other  defendants. 

RoU  and  Dickinson,  for  the  plaintiffs,  contended  that  the  prin- 
cipal security  of  the  road  bonds  was  on  the  tolls,  and  they  could 
not  be  real  securities  within  the  testator's  meaning ;  and,  moreover, 
the  tolls  were  only  to  be  collected  during  the  continuance  of  each  act 
of  parliament,  as  it  was  successively  passed  authorizing  the  collection 
of  such  tolls.  The  charge  on  the  toll-houses  could  not  be  relied  on, 
for  they  were  of  very  trifling  comparative  value.  The  case  of  Doe  v. 
Booth,  cited  by  the  appellants,  was  an  authority  in  favor  of  the  plain- 
tiffs, as  was  that  of  MiUs  v.  Mills,  7  Sim.  501 ;  s.  c.  4  Law  J.  Rep. 
(n.  s.)  Chanc  266.  The  question  before  the  court,  as  to  real  securi- 
ties, was  very  different  from  that  which  arose  under  the  Mortmain 
Act.  In  this  case  the  court  would  use  its  discretion ;  in  those  cases 
the  only  question  was,  whether  the  money  given  was  charged  on  real 
estate.  Here  the  court  would  see,  first,  whether  the  security  was  a 
real  security;  and,  secondly,  whether  it  was  of  such  a  character  as 
was  contemplated  by  the  testator.  Road  bonds  were  not  of  such  a 
nature.  The  cases  of  Dimes  v.  Scott  and  Ex  parte  Lewis,  1  Glyn  & 
J.  69,  and  some  of  the  later  cases  before  Lord  Langdale,  and  which 
had  before  been  cited,  showed,  whatever  was  the  weight  now  given  to 
the  first-mentioned  case  in  other  respects,  that  the  tenant  for  life  was 
entitled  to  no  more  than  3/.  per  cent  On  both  founds,  therefore,  the 
appeal  should  be  dismissed,  and  with  costs. 

December  22.  Lord  Cranworth,  L.  J.,  after  stating  the  will, 
the  suit,  and  its  object,  the  reference  to  the  Master  on  the  original 
hearing,  the  Master's  report,  and  the  decree  of  Lord  Langdale 
on  further  directions,  particularly  as  to  those  parts  which  relate 
to  the  tenant  for  life,  and  his  title  to  interest  as  before  set  forth,  and 
as  to  the  executors  and  the  tenant  for  life  being  bound  to  refund  so 
much  of  the  interest,  after  the  first  year  of  the  testator's  decease,  on 
the  bank  stock,  the  London  Dock  stock,  the  road  bonds,  and  the 
sewers  bonds,  as  had  been  paid  to  the  tenant  for  life,  over  and  above 
the  dividends  on  consols,  if  such  consols  had  been  purchased  at  that 
time,  proceeded  with  the  judgment  of  the  court  as  follows:  — 
Against  this  part  of  the  decree  Augustin  Robinson,  the  tenant  for 
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lifci  and  the  executors,  have  severally  appealed,  on  the  ground  that 
the  decree  is  erroneous  in  charging  the  executors  with  the  amount  of 
3/.  per  cents,  which  tnisht  have  been  realized  at  the  end  of  the  year, 
and  also  in  declaring  that  the  tenant  for  life  was  entitled  to  no  more 
than  the  amount  of  the  dividends  that  would  have  arisen  from  such 
2L  per  cents,  in  case  they  had  been  purchased.  The  executors  con- 
tend that  they  are  chargeable  only  with  the  money  which  the  securi- 
ties in  question,  if  sold  at  the  end  of  a  vear  from  the  testator's 
decease,  would  then  have  produced,  and  with  interest  thereon  at  4L 
per  cent. ;  and  that,  as  in  fact  the  securities  produced  more  than  could 
have  been  obtained  in  1838,  the  plaintifis  have  no  demand  against 
them.  The  tenant  for  life  contends  that  he  is  entitled  to  have  credit 
from  July,  1838,  to  July,  1845,  not  for  the  amount  of  the  dividends 
which  would  have  been  produced  if  the  3/.  per  cents,  had  been  pur- 
chased, but  interest  at  4L  per  cent,  on  the  sums  which  the  securities, 
if  sold  in  July,  1838,  would  then  have  produced,  not  exceeding  of 
course  the  amount  of  dividends  or  interest  actually  realized. 

The  case  was  very  fully  argued  before  us  a  few  days  since,  and  as 
there  has  been  a  difference  of  opinion  in  different  branches  of  the 
couH  on  the  subject  of  the  duties  and  liabilities  of  executors,  and  the 
rights  of  a  tenant  for  life  in  cases  like  the  present,  we  desired  a  short 
time  to  look  into  those  authorities  before  we  came  to  a  decision.  In 
the  present  case,  it  will  be  observed,  the  executors  had  the  option  of 
investing  the  trust-money  at  their  discretion  in  real  or  government 
securities ;  and  in  such  a  case  Sir  John  Leach  held,  in  the  case  of 
Marsh  v.  Bunter^  that  the  trustees  by  whose  default  the  money  was 
lost  were  chargeable,  not  with  the  amount  of  stock  which  might  have 
been  purchased,  but  only  with  the  principal  money  lost;  and,  of 
course,  although  the  report  is  not  so  expressed,  with  interest  thereon. 
That  decision  occurred  in  1822.  Four  years  later,  namely,  in  1826, 
occurred  the  case  of  Hockley  v.  BarUocky  before  Lord  Gifford.  There 
the  executors  had  a  similar  discretion  of  investing  either  in  real  or 
government  securities ;  and  upon  a  bill  seeking  to  charge  them  with 
balances  improperly  retained  in  their  hands,  Lord  Gifford  directed  an 
inquiry  as  to  the  price  of  3/.  per  cents,  at  the  several  times  when  the 
balances  ought  to  have  been  invested.  Such  an  inquiry  would  have 
been  improper  if  the  executors  could  not  have  been  charged  with  the 
value  of  the  stock ;  and  that  case,  therefore,  is  an  authority  that,  in 
the  opinion  of  Lord  Gifford,  they  might  be  so  charged.  Notwith- 
standing this  last  case,  however,  Sir  John  Leach  adhered  to  his  own 
view  of  the  law,  and  acted  upon  it  in  an  unreported  case  of  Gale  v. 
Piiiy  at  the  Rolls,  on  the  10th  of  May,  1830,  which  we  referred  to  in 
the  Registrar's  book.  Lord  Gifford's  authority  has  been  followed  by 
Lord  Langdale  in  several  reported  cases,  to  which  we  were  referred 
in  the  course  of  the  argument,  namely,  Walts  v.  Girdlestone,  Ames  v. 
Parkinsonj  and  Ouseley  v.  Anstruiher.  On  the  other  hand,  Sir  James 
Wigram,  in  S/tepherd  v.  Mouls^  and  my  learned  brothers,  in  Rees  v. 
Williamsy  have  refused  to  follow  the  authority  of  Hockley  v.  Bantock^ 
and  have  acted  on  the  earlier  case  of  Ma/rsh  v.  Hunter.  In  this  irre- 
concilable conflict  of  authority,  it  is  absolutely  necessary  for  us  to 
look  at  the  principle  on  which  the  doctrine  rests. 
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There  can  be  no  doubt  but  that  where  trustees  imppperiy  retain 
balances  in  their  hands,  or  by  want  of  due  care  cause  or  permit  trust 
moneys  to  be  lost,  they  are  chargeable  with  the  sums  so  retained  or 
lost,  and  with  interest  thereon  at  4/.  per  cent ;  and  it  may  also  be 
true  that  where  the  trustees  have  in  their  hands  money  which  they 
are  bound  to  secure  permanently  for  the  benefit  of  their  cestuis  que 
trusty  there,  in  the  absence  of  express  authority  or  direction  to  the  con- 
trary, they  are  generally  bound  to  invest  the  money  in  the  3/L  per 
cents.  This  obligation,  not  the  result  of  any  positive  law,  has  been 
imposed  on  trustees  generally  by  the  court  as  a  convenient  rulei 
affording  security  to  the  cestui  que  trusty  and  presenting  no  possible 
difficulty  to  the  trustee.  Supposing,  then,  the  trustees  have  impro* 
perly  retained  in  their  hands  balances  which  they  ought  to  have  in- 
vested in  the  3^.  per  cents.,  either  by  reason  of  this  general  rule  of  the 
court  or  because  such  a  duty  was  expressly  imposed  upon  them  by 
the  terms  of  their  trust,  or  have  by  neglect  allowed  such  balances  to 
be  lost,  what,  in  such  a  case,  is  the  right  of  the  cestui  que  trust  f  In 
all  such  cases,  or  at  all  events,  in  all  cases  where  there  has  been  an 
express  trust  to  invest  in  the  3/.  per  cents.,  the  cestui  que  trust  has 
the  option  of  charging  the  trustee,  either  with  the  principal  sum 
retained  and  interest,  or  with  the  amount  of  the  8/.  per  cents,  that 
would  have  arisen  if  the  investment  had  been  properly  made.  The 
doctrine  of  the  court,  where  it  implies  this  rule  is,  that  the  trustee 
shall  not  profit  by  his  own  wrong.  If  he  had  done  what  he  waa 
bound  to  do,  a  certain  amount  of  3^  per  cents,  would  have  been 
forthcoming  for  the  cestui  que  trust;  and,  therefore,  if  called  on  to 
have  such  3/.  per  cents,  forthcoming,  he  is  bound  to  do  so ;  just  as  in 
an  ordinary  case  every  wongdoer  is  bound  to  put  the  party  injured| 
as  far  as  the  nature  of  the  case  allows,  in  the  same  situation  in  which 
he  would  have  stood  if  the  wrong  had  not  been  done.  All  this  is 
very  intelligible.  Again,  suppose  the  trustee  has  not  improperly  re- 
tained balances,  but  has  lent  or  used  them  in  trade;  there  the  cestui 
que  trusty  if  it  is  for  his  interest  to  do  so,  has  a  right  to  charge  the 
trustee,  not  only  with  the  sum  retained  and  interest,  but  also  with  the 
profits  made  in  the  trade.  The  ground  on  which  that  right  rests  is 
this :  the  employment  in  trade  is  unwarrantable,  but  if  it  turns  out  to 
be  profitable  the  cestui  que  trusty  in  such  a  case,  has  a  right  to  follow 
the  money  that  is  used  in  trade  and  the  profit,  because  in  such  a  case 
the  trade  profits  have,  in  fact,  been  produced  by  the  employment  of 
the  money  of  the  cestui  que  trust;  and  it  would  be  manifesuy  unjusir 
to  permit  the  trustee  to  rely  on  his  own  misconduct  in  having  exposed 
the  fund  to  the  risks  of  trade  as  a  reason  for  retaining  the  extra  pro- 
fits beyond  interest  for  his  own  benefit.  Even  where  no  such  extra 
profits  have  been  made,  the  cestui  que  trust  is,  in  general,  at  liberty  to 
charge  the  trustee  who  has  allowed  the  trust-money  to  be  employed 
in  trade  with  interest  at  5/.  per  cent,  that  being  the  ordinary  rate  of 
interest  paid  on  capital  in  trade.  This  right  depends  on  principles  the 
same,  or  nearly  the  same,  as  those  which  enable  the  cestui  que  trust 
to  adopt  the  investment  and  take  the  profit  actually  made.  But  the 
ground  on  which,  in  all  these  cases,  the  right  of  election  in  the  cestui 
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que  trust  rests,  wholly  fails  in  the  case  where  a  trustee,  having  an  0{>- 
tion  to  invest  either  m  the  3/.  per  cents,  or  in  real  securities,  neglects 
his  duty  and  carelessly  leaves  the  trust  fund  in  some  other  state  of 
investment.  In  such  a  case,  the  cestui  que  trust  cannot  say  to  the 
trustee,  ^  If  you  had  done  your  duty,  I  should  have  had  a  certain 
amount  of  9L  per  cents. ;"  or,  "  the  trust  fund  would  now  consist  of 
a  certain  amount  of  ZL  per  cents."  It  is  obvious  that  the  trustee 
might  have  duly  discharged  his  duty,  and  yet  no  such  result  would 
have  ensued.  Where  a  man  is  bound  by  covenant  to  do  one  of  two 
things  and  does  neither,  there  an  action  lies  by  the  covenantee ;  the 
measure  of  damage  is  the  loss  arising  by  reason  of  the  covenantor 
having  failed  to  do  that  which  is  most,  not  that  which  is  least,  bene- 
ficial to  the  covenantee ;  and  the  same  principles  may  perhaps  be  ap- 
plied, by  analogy,  to  the  case  of  a  trustee  failing  to  invest  in  either 
of  two  modes,  equally  lawful  by  the  terms  of  the  trust  It  was  con- 
tended at  the  bar  that  in  such  a  case  the  trustee  has,  by  his  neglect, 
lost  his  right  of  electing  between  the  two  modes  of  investment,  — 
that  he  was  always  bound  by  the  trust  to  exercise  his  discretion  in 
the  mode  most  beneficial  for  the  objects  of  the  trust,  — and  that  hav- 
ing omitted  to  do  so  at  the  time  when  the  option  was  open  to  him, 
he  can  no  longer  do  it  when  he  is  called  on  to  account  for  his  neglect, 
and  when  he  can  no  longer  exercise  an  unbiassed  and  impartial 
option.  The  fallacy  of  this  argument  consists  in  assuming  that,  in 
the  case  supposed  the  trustee  is  called  on  to  exercise  any  option  at 
all.  He  is  not  called  on  to  exercise  any  option  retrospectively,  but  is 
made  responsible  for  not  having  exercised  it  at  the  proper  time ;  for 
not  having  made  one  of  two  several  kinds  of  investment ;  and  a  rea- 
son for  his  being  in  such  case  chargeable  only  with  the  money  which 
should  have  been  invested,  and  not  with  the  3/.  per  cents,  which 
might  have  been  produced,  is  that  there  never  was  any  right  in  the 
cestui  que  trust  to  compel  the  purchase  of  the  3/.  per  cents.  The 
trustee  is  answerable  for  not  having  done  what  he  was  bound  to  do ; 
ftnd  the  measure'of  his  responsibility  should  be,  what  the  cestui  que 
trust  must  have  been  entitled  to,  in  whatever  mode  that  duty  was 
performed. 

The  grounds  on  which  Lord  Langdale  proceeded  in  the  several 
cases  before  him  appear  to  have  been,  that  when  the  trustee  has 
failed  to  discharge  his  duty  in  either  of  the  ways  which  were  open  to 
him,  the  cestuis  que  trust  may  then  exercise  an  option  which  certainly 
did  not  belong  to  them  by  the  terms  of  the  trust ;  that  is  to  say,  that 
if  the  trustee  has  failed  to  exercise  his  option,  then  the  right  of  elec- 
tion passes  to  the  cestui  que  trusty  though  not  given  to  him  by  the 
instrument  creating  the  trust.  But  on  what  foundation  does  this 
supposed  right  of  the  cestui  que  trust  to  exercise  such  an  option  rest  ? 
No  such  right  can  be  derived  from  the  principle  that  the  cestui  que 
trust  is  entitled  to  compel  the  trustee  to  do  what  he  was  bound  to 
do,  for  he  was  not  bound  to  purchase  the  3/.  per  cents.;  nor  firora  the 
principle  that  he  may  follow  the  trust  funds  into  their  actual  state  of 
mvestment,  at  charge  a  higher  rate  of  interest  in  consequence  of  such 
investment ;  for  the  foundation  of  the  complaint  is,  that  the  funds 
have  not  been  invested  at  alL 
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The  only  plausible  foundation  for  the  doctrine  which  occurs  to  us 
is  this :  the  trustee  was  bound  to  exercise  his  option,  not  capriciouslyi 
but  in  the  mode  likely  to  be  most  beneficial  to  the  cesUds  que  trust; 
and  their  interests  appear,  in  the  result,  to  be  best  served  by  requiring 
the  investment  of  the  3Z.  per  cents.  But  this  reasoning  seems  founded 
on  a  fallacy;  the  selection  of  the  32.  per  cents,  is  thus  made  to  depend, 
not  on  any  option  in  their  favor  which  the  trustee  was  originally 
bound  to  exercise,  but  upon  the  accident  of  their  subsequent  rise  in 
talue;  a  principle  of  decision  from  which,  with  all  deference,  we 
differ.  If  such  a  principle  is  to  be  applied,  then,  as  it  was  well  put 
at  the  bar,  if  in  the  present  case  there  had  been  a  discretion  to  invest 
in  railway  shares,  the  cestui  que  trust  might  perhaps  now  fix  on 
shares  in  some  particular  railway  which  have  risen  very  highly  in 
value,  and  say  the  investment  might  have  been,  and  so  ought  to  have 
been,  made  on  that  particular  security.  Upon  the  whole,  therefore^ 
we  cannot  discover  any  such  right  of  option  as  is  contended  for  in 
the  cestui  que  trust;  not  on  the  ground  of  his  being  entitled,  by  the 
terms  of  the  trust,  to  compel  the  trustees  to  make  an  investment  in 
the  3/.  per  cents.,  for  no  such  obligation  was  imposed  on  them,  not 
on  the  ground  of  his  being  bound  to  adopt  or  insist  on  any  actual 
investment,  for  no  investment  was  made,  not  on  the  ground  of  any 
obligation  on  the  part  of  the  trustees  to  select  the  32.  per  cents,  as  the 
most  beneficial  mode  of  investment,  for  the  advantage  of  the  32.  per 
cents,  arises  firom  the  accidental  subsequent  rise  in  value,  and  not 
from  any  necessary  superiority  at  the  time  when  the  investment  ought 
to  have  been  made. 

The  consequence  is,  that  the  decree  should,  we  think,  be  varied  by 
striking  out  so  much  of  it  as  declares  that  the  produce  arising  from 
the  sale  of  the  bank  stock,  London  Dock  stock,  and  Sewers  bonds 
ought  to  have  been  invested  in  the  3/.  per  cents.,  and  that  the  defend- 
ant, Augustin  Robinson,  was  entitled  to  so  much  only  of  the  income 
arising  from  those  funds  from  the  end  of  one  year  after  the  testator's 
decease,  as  should  not  exceed  the  amount  of  the  dividends  which 
would  have  accrued  due  on  the  32.  per  cents,  if  purchased.  And  it 
must  be  declared  that  he  is  entitled,  from  the  end  of  the  first  year 
after  the  testator's  decease  up  to  the  time  of  the  sale  and  investment 
in  the  32.  per  cents,  in  July  and  August,  1845,  to  interest  at  42.  per 
cent  on  the  amount  which  the  Master  has  found  that  those  funds 
would  have  produced  at  the  end  of  the  year,  not  exceeding  the 
amount  of  interest  and  dividends  actuallv  produced.  This  disposes 
of  the  question  as  to  the  bank  stock,  London  Dock  stock,  and  Sewers 
bonds.  But  before  we  quit  this  part  of  the  subject  we  think  it  right, 
by  way  of  caution,  to  remark  that  our  decision  does  not  at  all  go  to 
exonerate  trustees  who,  by  the  express  terms  of  the  trust,  are  bound 
to  invest  in  the  37.  per  cents.,  but  who  have  retained  the  balance  in 
their  hands,  firom  the  obligation  to  account  for  those  balances,  with 
interest,  instead  of  making  good  the  amount  of  32.  per  cents.,  when- 
ever the  32.  per  cents,  have  fallen  instead  of  risen  in  value.  In  such 
a  case,  the  same  principle  applies  which  authorizes  the  cestui  que 
trust  to  adopt  any  investment  in  trade  or  otherwise  which  has  been 
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actually  made*  He  may  insist  on  having  the  3L  per  cents.,  for,  by 
the  very  terms  of  tiie  trust,  it  was  the  dnty  of  the  trustee  so  to  invest 
the  tnist-money ;  or  he  may,  on  the  other  hand,  if  no  such  investment 
has  been  made,  treat  the  money  as  being,  according  to  the  fact,  in 
the  hands  of  the  trustee,  to  be  accounted  for  by  him.  No  such  ques* 
tion  arises  in  the  present  case,  and  we  only  advert  to  it  now  because 
an  argument  principally  founded  on  such  a  possible  state  of  things 
was  advanced  by  counsel. 

It  now  remains  to  consider  the  question  as  to  the  turnpike-road 
bonds.  The  Master  found  that  the  testator  was  at  his  death  enti- 
tled to  6,000/.  due  firom  the  trustees  of  the  Surrey  and  Sussex  roads, 
secured  by  a  morl^age  or  charge  on  the  tolls  and  toll-houses,  which 
the  said  trustees  were  by  act  of  parliament  authorized  to  make.  Of 
this  sum  1,000^  was  paid  off  by  the  road  trustees  to  the  executors  on 
the  2d  of  December,  1837,  which  was  duly  applied  as  part  of  the 
testator's  assets.  The  interest  on  the  remaining  5,000/.  was  regulariy 
paid  to  the  tenant  for  life  up  to  the  23d  of  November,  1846,  when  a 
farther  sum  of  500/.,  part  of  the  5,000/.,  was  paid  off  and  was  invested 
by  the  executors  in  the  purchase  of  3/.  per  cents.,  so  that  a  sum  of 
4,500/.  only  now  remains  secured  on  those  road  securities.  Lord 
Langdale's  order  puts  these  road  bonds,  as  they  have  been  not  very 
accurately  designated  in  the  ar^ment,  on  precisely  the  same  footing 
as  the  bank  stock,  London  Dock  stock,  and  Sewers  bonds,  and  treats 
the  5,000/.  road  bonds  which  were  in  the  hands  of  the  executors  at 
the  end  of  the  year  firom  the  testator's  decease,  as  assets  left  by  them 
improperly  invested,  and  as  to  which,  therefore,  the  executors  ought 
to  be  charged  with  the  amount  of  3/.  per  cents,  which,  if  they  were 
sold,  they  would  have  produced.  K  these  securities  are  not  real 
securities  within  the  meaning  of  that  expression  contained  in  the 
will,  by  which  it  is  to  be  recoUected,  the  testator  authorizes  his  exe« 
cutors  to  invest  in  real  securities,  or  to  leave  any  money  in  real  secu* 
rities ;  if  these  seeurities  are  not  real  securities  within  the  meaning 
of  that  expression,  then  of  course  the  same  rule  must  be  applied  to 
them  as  to  the  other  securities  s<^d  in  July  and  August,  1845.  But 
we  think  that  these  road  bonds,  as  they  have  been  called,  are  real 
securities,  in  which,  by  the  terms  of  the  will,  the  executors  were  jus- 
tified in  leaving  the  testator's  assets  invested.  There  cannot  be  any 
doubt  that  they  are  real  securities.  Indeed  they  are  so,  perhaps,  even 
more  emphatically  than  an  ordinary  mortgage.  The  security  is  merely 
a  security  on  the  tolls  and  toll-houses,  that  is  to  say,  on  certain  cor- 
poreal and  certain  incorporeal  hereditaments.  They  give  no  personal 
right  against  any  one.  The  remedy  of  the  mortgagee  or  bondholder 
is  merely  against  the  real  property  made  the  subject  of  the  charge, 
and  if  the  testator  had  given  to  any  one  by  way  of  specific  legacy  all 
such  real  securities  as  he  should  die  possessed  of  or  entitled  to,  we 
consider  it  perfectly  clear  these  turnpike-road  securities  would  have 
passed. 

The  question  then  is,  whether  the  executors  were  justified  in  leav« 
ing  these  securities  as  they  found  them  ?  That  is  to  say,  treating 
them  as  being  not  improper  investments  to  be  continued  under  the 
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aatkoiity  given  by  the  will  ?  We  think  they  were.  There  was  no- 
thing to  fetter  the  diacretioD  of  the  executors ;  they  were  at  liberty  to 
leave  any  part  of  the  assets  which  they  might  find  invested  in  real 
securities,  in  the  same  security  in  which  thev  might  find  it  The 
5,0002.  in  question  was  invested  in  that  which  we  consider  to  be  a 
real  security,  permanent  in  its  nature,  and  approved  by  the  testator. 
To  hold  that  it  was  a  breach  of  duty  in  the  executors  to  leave 
that  sum  as  they  found  it,  would,  as  we  think,  be  to  deprive 
them  of  the  discretion  given  to  them  bv  the  testator,  without  any 
sufficient  wairant  for  our  so  doing.  Tiie  circumstances,  however, 
connected  with  the  great  social  change  resulting  tsoia  the  formation 
of  railways,  may  now  have  made  these  ttirnpike  mortgages  ineligible 
as  a  security  in  which  longer  to  leave  the  assets  invested ;  and  we 
think  it  reasonable  that  the  Master  should  inquire  whether  it  may 
not  be  expedient  that  they  should  now  be  called  in  ?  But,  in  the 
mean  time,  we  do  not  feel  warranted  in  treating  them  as  securities 
which  the  executors  were  bound  to  realize.  The  order,  therefore, 
must,  as  to  these  mortga^s,  be  varied  by  declaring,  if  necessary,  that 
they  were  real  securities  in  which  the  executors  were  justified  in  leav- 
ing the  assets  of  the  testator  invested,  and  the  interest  on  which, 
therefore,  has  been  properly  paid  to  the  tenant  for  life.  We  desire 
not  to  be  understood  as  giving  any  opinion  on  the  point,  not  arising 
in  the  present  case,  whether  the  executors  would  have  been  justified 
in  laying  out  any  part  of  the  general  assets  in  turnpike  securities 
similar  to  those  now  in  question. 

It  appears  that,  in  order  to  cover  the  deficiency  in  the  3/.  per  cents, 
purchased  by  the  investment  of  1645,  with  the  money  produced  by 
the  sale  of  the  bank  stock  and  Sewers  bonds,  Augustin  Robinson,  the 
tenant  for  life,  has  purchased  in  the  names  of  the  executors  two  sums 
of  289/.  3^  per  cents,  and  225/.  ZL  per  cents.,  and  he  has  likewise  pur- 
chased in  their  names  1,213/.  3/.  per  cents,  to  meet  the  excess  of  his 
receipts  as  income  beyond  what  he  would  have  been  entitled  to  in  the 
way  of  dividends  on  the  3/.  per  cents,  if  purchased  at  the  end  of  the  first 
year.  An  account  roust  be  taken  of  what  Augustin  Robinson  ought 
to  have  received  as  interest  at  4/.  per  cent,  on  the  value  of  the  bank 
stock,  the  London  Dock  stock,  and  Sewers  bonds,  at  the  end  of  the 
year  from  the  testator's  decease,  and  he  must  pay  into  court  the  ex- 
cess of  his  receipts  of  the  dividends  and  interest  on  those  funds  be- 
yond the  amount  of  such  4/.  per  cent  Those  three  sums  of  289/., 
225/.,  and  1,213/.  3/.  per  cents,  will  stand  as  a  security  for  what  shall 
be  found  due  from  him  i|i  respect  of  that  excess,  and  on  his  paying 
into  court  what,  if  any  thing,  shall  be  found  due  from  him  on  taking 
the  account,  those  sums  of  stock  must  be  retransferxed  to  him.  That 
disposes  of  the  whole  case. 

At  the  dose  of  the  judgment,  counsel  for  the  appellant,  Augustin 
Robinson,  stated  that  that  gentleman  had  paid  into  court,  in  obe- 
dience to  the  decree  of  the  Master  of  the  Rolls,  a  considerable  sum  of 
money,  much  more  than,  now  the  decree  had  been  varied,  would  be 
payable  by  him.    It  was,  therefore,  desirable  that  the  expense  of  a 
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petition  to  get  any  balance  due  to  him  out  of  court  should  be  saved, 
if  that  could  be  anranged  in  the  decree  on  the  appeal.  All  parties 
admitted  that  the  balance  would  be  in  his  favor. 

Knight  Bruce,  L.  J.,  as  all  parties  agreed,  directed  the  Regis- 
trar to  enter  the  decree  now  pronounced  thus :  Vary  the  decree  in 
the  manner  stated  by  Lord  Cran worth,  and  then  go  on  —  "Coun- 
sel on  all  sides  representing"  so  and  so  (the  facts  now  stated,)  "the 
court  doth  order"  so  and  so,  (the  payment  of  the  balance  out  to  the 
tenant  for  life.)  That  would  save  the  expenses  of  a  petition,  and 
if  the  parties  could  come  to  an  understanding,  the  amounts  would  be 
verified  by  affidavit 


Toft  v.  Stephenson  and  Read.^ 

NoTember  8,  10,  25, 1851. 

Lien  for  Unpaid  PurchasC'Money  —  Statute  of  Limitations  —  Trustee 

and  Cestui  que  Trust — Acknowledgment. 

A  testator  devised  hia  real  estates  to  A  B  in  fee,  charged  with  the  payment  of  his  debts. 
A  B  in  1811  contracted  with  C  D  to  sell  part  of  the  real  estate,  the  pnrchase-money  to 
be  paid  two  months  after.  C  D  was  immediately  let  into  possession.  The  purchase- 
money  was  not  P<ud.  In  January,  1812,  A  B  waa  declared  a  benknipt  In  October  in 
the  same  year,  C  D  contracted  to  sell  part  of  the  same  real  estate  to  £  F,  who  was  let 
into  possession,  but  his  purchase-money  was  not  paid.  C  D  made  his  will  in  1817,  by 
which  he  devised  his  real  and  personal  estate  to  trustees  upon  trust  to  pay  his  debts,  ana 
then  upon  trust  for  his  children,  and  died  in  1827.  The  trustees  refiised  to  act,  and  ti^e 
widow  of  C  D  and  her  children  filed  a  bill  for  the  appointment  of  trustees,  and  in  that 
suit  J.  S.  and  W.  B.  were  appointed  new  trustees.  In  1834  the  attorney  for  J.  S.  and 
W.  B.  gave  notice  to  the  assignees  of  A  B  (J.  T.  and  J.  C.)  that  the  purchase-monev  for 
Uie  property  comprised  in  the  contract  of  1811,  and  interest  or  rent  in  respect  of  the  land, 
were  ready  to  be  paid,  for  the  express  purpose  of  completing  the  agreement  In  1844,  the 
money  not  having  been  paid,  the  assignees  filed  a  bill  against  J.  S.  and  W.  B^  the  trus- 
tees of  the  will  of  C  D,  and  against  the  parties  beneficially  interested  thereunder,  and 
against  E  F,  the  sub-purchaser  and  others,  praying  a  declaration  that  the  plaintiff  had  a 
lien  on  the  estate  for  tne  unpaid  purchase-money:  — 

Hddy  that  the  notice  from  the  attorney  for  J.  S.  and  W.  B.  was  an  acknowledgment  in  writ- 
ing within  the  meaning  of  the  40th  section  of  the  statute  3  and  4  Will.  4,  c.  27  :  that  a 
person  by  whom  '*  the  money  is  payable,"  means,  in  the  case  of  a  claim  by  equitable  lien, 
the  person  entitled  to  the  land  on  which  the  diarge  is  soueht  to  be  fixed,  and  that  this  ac- 
knowledgment being  by  devisees  in  trust  for  payment  of  debts  was  good  as  against  the 
cestui  que  trust  under  the  same  wilL 

There  being  no  proof  as  ajppainst  the  cestui  que  trust  that  the  attorney  who  wrote  the  notice 
was  in  fact  die  agent  of  the  devisees  in  trust,  the  court  granted  an  inquiry. 

This  was  an  appeal,  by  the  plaintiff,  from  a  decision  of  the  late 
Viee-Chancellor  Sir  James  Wigram  which  is  reported  in  7  Hare,  1.  In 
the  court  below  several  questions  were  raised  to  which  it  is  not  neces- 
sary now  to  advert ;  they  are  referred  to  in  the  judgment    On  that  oc- 

1  21  Law  J.  Bep.  (n.  s.)  Chanc  129 ;  15  Jar.  1187. 
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casion  the  notice  or  letter  of  acknowledgment,  produced  and  admitted 
in  evidence  on  the  appeal,  was  not  tendered.  The  admission  of  that 
document  as  against  tne  trustees  on  whose  account  it  was  written  was 
resisted  on  the  ground  that  it  did  not  form  part  of  the  evidence  on 
which  the  court  below  had  founded  its  judgment ;  but  that  objection 
was  at  once  overruled,  both  their  lordships  concurring  in  that  determi- 
nation. The  suit  was  instituted  by  Joseph  Toft  and  John  Chapman, 
the  assignees  of  the  estate  and  effects  of  Thomas  Marris,  a  bankrupt, 
against  Joseph  Stevenson  and  William  Bead,  the  trustees  of  the  will 
01  John  Stephenson,  and  against  the  parties  beneficially  interested 
under  that  will  under  the  foUowing  circumstances :  Joseph  Marris, 
who  died  in  1803,  by  his  will,  dated  a  short  time  before,  devised  his 
real  estates  to  Thomas  Marris  in  fee  charged  with  the  payment  of  his 
debts.  By  an  agreement  in  writing,  dated  the  4th  of  March,  1811, 
Thomas  Marris  agreed  to  sell  to  John  Stevenson  lands  in  Owston,  in 
the  county  of  Lincoln,  containing  151  acres  and  something  more, 
parcel  of  the  lands  devised  by  the  will  of  Joseph  Marris,  in  considera- 
tion of  a  sum  of  6,300/.  to  be  paid  on  the  13th  of  May  then  next ; 
and  immediately  on  the  execution  of  the  agreement  John  Stephenson 
was  let  into  possession,  though  no  part  of  the  purchase-money  was 
paid.  In  January,  1812,  a  commission  of  bankruptcy  issued  against 
Thomas  Marris  and  his  then  partner  Richard  Nicholson,  under  which 
they  were  duly  found  and  declared  bankrupts,  and  the  plaintiiis,  Jo- 
seph Toft  and  John  Chapman,  were,  at  the  institution  of  the  suit, 
their  assignees.  In  October,  1812,  John  Stevenson  agreed  to  sell  to 
Cornelius  Sandars  63  acres  or  more,  part  of  the  Owston  estate,  so 
purchased  from  Thomas  Mains,  and  thereupon  Cornelius  Sandars 
was  let  into  possession,  and  he  and  those  who  derived  title  under  him 
ever  since  remained  in  possession.  John  Stephenson,  by  his  will 
dated  in  1817,  devised  all  the  lands  so  contracted  to  be  purchased, 
together  with  all  his  personal  estate,  to  two  trustees  in  fee,  in  trust 
for  payment  of  his  debts  and  subject  thereto  upon  certain  trusts  for 
the  benefit  of  bis  children.  John  Stevenson  died  in  July,  1827,  with- 
out having  revoked  or  altered  his  will,  and  the  twO  trustees  named  in 
the  will  having  refused  to  accept  the  trusts  thereof,  the  defendants, 
Joseph  Stevenson  and  William  Read,  were  duly  appointed  trustees 
in  their  place  by  virtue  of  a  decree  of  this  court  in  a  suit  instituted 
for  that  purpose  by  the  parties  interested  under  the  will.  The  bill 
was  filed  in  1844  by  the  assignees  of  Thomas  Marris  against  Joseph 
Stephenson  and  William  Read  and  the  parties  beneficisdly  interested 
under  the  will  of  John  Stephenson,  and  also  against  the  representa- 
tives of  Cornelius  Sandars  (the  sub-purchaser)  for  the  purpose  of 
establishing  a  lien  on  the  property  comprised  in  the  original  contract 
of  the  4th  of  March,  1811,  and  for  that  purpose  it  prayed  as  follows : 
^  That  it  may  be  declared  that  the  plaintiffs  have  a  lien  upon  the  said 
hereditaments  and  premises  comprised  in  the  said  agreement  of  the 
4th  day  of  March,  1811,  for  the  said  sum  of  6,499^  18^.,^  with  interest 

^^ — ■ j^—        ,  ^^ _, J I ,_       ._     ■»_        J  J  I     .  ^_  J    UM  — I 1 — -i-TT- ^r  —  ■  -  -  i_    r  LI ■■  I -L     -   _i r       —^—^.^ 

1  The  purcbase-monej  was  hj  the  contract  agreed  to  be  ascertaioed  in  certain 
events  \  and  this  was  the  amount  claimed. 
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thereon  after  the  rate  of  4/.  per  cent,  per  annum  from  the  13th  day  of 
May,  1811,  and  the  said  defendants  Elizabeth  Stephenson,  Joseph 
Stephenson,  and  William  Bead,  and  Frances  Sandars,  and  William 
Brocklehurst  Stonehouse  and  Elizabeth  his  wife,  (the  representatives 
of  Cornelius  Sandars,)  or  some  or  one  of  them,  may  be  ordered  to 
pay  the  same  to  the  plaintiff  as  this  honorable  court  shall  think  fit  at 
an  early  day  to  be  named  for  that  purpose,  and  in  case  the  said  defend- 
ants shall  not  pay  the  same  to  the  plaintiffs,  then  that  the  same  may 
be  raised  by  saJe  or  mortgage  of  the  said  hereditaments  and  premises 
as  to  this  honorable  court  shall  seem  meet,  and  that  in  the  mean 
time  some  proper  person  may  be  appointed  as  receiver,"  and  so  on. 
The  case  was  heard  in  the  court  below  several  days  in  the  month  of 
March,  1848,  and  on  the  20th  of  March  the  Vice-Chancellor  Wigram 
held,  that  the  right  of  the  vendor  to  recover  the  purchase-money  as  a 
lien  or  charge  on  the  lands  was  barred  by  the  40th  section  of  the 
Statute  for  the  Limitation  of  Actions  and  Suits,  3  &  4  WilL  4,  a  27 ; 
that  the  lien  was  not  saved  by  the  25th  section  of  the  same ;  and 
that  the  lien  was  not  kept  on  foot  by  a  suit  for  the  administration  of 
the  devisee's  estate,  nor  by  suit  by  the  residuary  devisees  and  lega* 
tees  of  the  will  of  the  purchaser  for  the  administration  of  his  estate. 
The  bill  was  retained  for  twelve  months,  and  leave  was  given  to  the 
surviving  plaintiff  to  proceed  in  ejectment  for  the  recovery  of  the 
property,  as  he  might  have  advised.^ 

Lee^  Glassej  and  Fooks^  for  the  appellants,  the  plaintiffs,  argued  that 
the  statute  did  not  apply,  and  if  it  did,  the  time  at  which  the  suit 
would  be  barred  had  not  arrived ;  that  the  defendants,  the  trustees 
claiming  under  the  will  of  John  Stephenson  the  purchaser,  were  con- 
structively trustees  of  the  purchase-money,  and  they  were  such  trustees 
for  the  plaintiffs,  the  assignees  of  Thomas  Marris,  the  devisee  in  trust 
under  the  will  of  Joseph  Marris  the  devisor.  Lord  Hardwicke,  in 
Green  v.  Smithj  1  Atk.  572,  laid  down,  <<  that  the  vendor  of  the  estate 
is,  firom  the  time  of  his  contract,  considered  as  a  trustee  for  the  pur« 
chaser,  and  the  vendee,  as  to  the  money,  a  trustee  for  the  vendor." 
Lord  Loughborough,  in  Blcxldmrn  v.  Gregson^  1  Bro.  C.  C.  420,  424| 
citing  the  words  of  Lord  Camden,  used  by  him  in  Chapman  v.  Tanner^ 
there  referred  to,  said  the  vendor  "  has  a  natural  equity,"  and  added, 
^  it  struck  me  always  that  there  was  such  a  lien,  and  that  it  was  so  from 
the  foundation  of  the  court"     And  again,  '^  if  an  estate  is  sold  and 

I  The  40t}i  section  of  the  8  &  4  WilL  4,  c.  27,  is  as  follows :  «  And  be  it  farther  en- 
acted, that  after  the  Slst  of  December,  1838,  no  action  or  suit  or  other  proceeding 
shaU  be  brought  to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  chArged  upon  or  payable  out  of  any  land  or  rent,  at  Gtw  or  in  equity, 
or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to  receive  the  same 
shaU  have  accrued  to  some  person  capable  of  giving  a  dischai^  for  or  release  of  the 
same,  unless  in  the  mean  time  some  part  of  the  principal  money,  or  some  interest 
thereon,  shidl  have  been  paid,  or  some  acknowledgment  dT  the  right  Uiereto  shall  hav# 
been  given  in  writing  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  hit 
agent,  to  the  person  entitled  thereto  or  his  a^nt ;  and  in  such  case  no  such  aciaon  or 
suit  or  proceeding  shall  be  brought,  but  within  twenty  years  afler  such  payment  or 
acknowledgment,  or  the  last  of  sudi  payments  or  acknowledgments  if  more  than  onei 
waa  given. 
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no  part  of  the  money  paid,  the  vendee  is  a  trustee."  '  The  time  had 
never  arrived  for  payment,  for  the  title  had  never  been  completed,  and 
therefore  the  statute  could  not  operate, — Burrell  v.  The  Earl  of  J%re- 
mofUj  7  Beav.  206 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  309 ;  Orant  v. 
JB//w,  9  Mee.  &  W.  113 ;  s.  c.  11  Law  J.  Bep.  (n.  s.)  Exch.  228 ;  and 
if  so,  relief  might  be  had,  notwithstanding  the  statute.  Mestaer  v. 
Gillespie^  11  Ves.  621,  which  was  first  heard  before  Lord  Eldon,  and 
afterwards  by  him  assisted  by  Sir  William  Grant,  showed  that  the 
mere  formality  required  by  an  act  of  parliament  would  not  stand  in 
the  way  of  this  court  doing  justice,  and  that  the  purchaser  or  those 
representing  him  could  not,  by  the  neglect  to  do  what  should  have 
been  done  long  ago,  vary  the  rights  of  other  parties.  Independently, 
however,  of  that  point,  the  objection  on  which  Sir  James  Wigram 
had  mainly  decided  the  case,  namely,  that  the  plaintiff's  claim  was 
barred  by  the  40th  section  of  that  statute,  no  longer  existed,  for  the 
answers  of  the  defendants  Stephenson  and  Bead  having  stated  that 
a  correspondence  had  passed  between  Mr.  Cartwright,  their  solicitor, 
and  Mr.  Holgate,  the  solicitor  of  the  plaintiif,  an  investigation  took 
place  and  a  search  was  made,  the  result  of  which  was  the  production 
of  the  following  letter,  dated  in  1834,  and  therefore  within  the  time 

Srescribed  by  the  40th  section.  That  letter  was  as  follows :  —  "  To 
lessrs.  Joseph  Toft  and  John  Chapman,  assignees  of  the  estate  and 
effects  of  Thomas  Marris,  a  bankrupt,  and  to  Mr.  Patterson  Holgate, 
their  attorney.  As  attorney  for  and  on  behalf  of  William  Bead,  of 
Epworth,  in  the  county  of  Lincoln,  draper,  and  Joseph  Stephenson, 
of  Everton,  in  the  county  of  Nottingham,  farmer,  the  persons  appoint- 
ed  by  the  High  Court  oi  Chancery  to  carry  into  execution  the  trusts 
of  the  last  will  and  testament  of  John  Stephenson,  late  of  Craiselound, 
in  the  parish  of  Haxey  and  said  county  of  Lincoln,  land-surveyor, 
deceased,  I  do  hereby  give  you  notice  that  the  amount  of  the  pur- 
chase-money for  all  those  several  pieces  or  parcels  of  freehold  and 
copyhold  land  situate  in  the  parish  of  Owston,  in  the  said  county  of 
Lincoln,  mentioned  in  a  certain  agreement  in  writing,  bearing  date 
the  4th  of  March,  1811,  and  made  between  the  said  Thomas  Marris 
of  the  one  part,  and  the  said  John  Stephenson  of  the  other  part,  and 
all  interest  due  in  respect  of  the  said  purchase-money,  or  rent  in 
respect  of  the  said  land,  are  ready  to  be  paid,  and  that  the  amount 
of  such  purchase-money  and  interest  or  rent  is  lying  at  bankers'  inte- 
rest; and  as  attorney  as  aforesaid,  I  further  give  you  notice,  that  the 
said  William  Bead  and  Joseph  Stephenson  are  willing  to  invest  at 
your  expense  the  amount  of  the  said  purchase-money  and  interest  or 
rent  in  any  security  or  securities  to  be  approved  of  by  them  and  you 
for  the  express  purpose  of  completing  the  purchase  under  the  said 
agreement ;  and  as  attorney  as  aforesaid,  I  further  give  you  notice, 
that  unless  the  said  purchase  be  immediately  completed,  or  the  said 
investment  be  made,  the  said  William  Bead  and  Joseph  Stephenson 
wiU  only  allow  bankers'  interest  on  the  amount  of  the  purchase-money 
from  the  date  hereof  to  the  time  of  completion  of  the  said  purchase. 
Witness  my  hand  this  13th  day  of  IVbirch,  1834."  That  was  an 
acknowledgment  within  the  40th  section  of  the  statulie.    Doe  d.  CW- 
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iaalader  v.  Price,  16  Mee.  &  W.  603 ;  s.  c.  16  Law  J.  Rep.  (n.  b.) 
Exch.  159 ;  Gaior  v.  Croydon  Canal  Company y  4  You.  &  C.  405,  420. 

Teed  and  Rogers^  for  the  trastees,  Stephenson  and  Bead,  objected 
to  the  reception  of  this  paper  as  not  having  been  used  in  the  court 
below;  but  their  lordships,  as  already  stated,  oveiruled  it,  and  the 
same  was  proved  viva  voce  ;  they  however  decided  that  counsel  should 
be  heard  at  the  proper  time,  as  to  the  weight  to  be  attributed  to  it 

Kenyon  Parker j  Bacon^  WiUcockj  FolleUj  Ooodeve^  Osborne^  Faber^ 
Smyihe^  and  Lean^  also  appeared  for  the  defendants. 

On  behalf  of  the  trustees,  as  well  as  of  the  cesiuis  que  trusij  it  was 
argued  that  the  admitted  document  was  not  an  acknowledgment 
within  the  meaning  of  the  40th  section ;  for,  in  the  first  place,  the 
legal  personal  representatives  of  Sandars  as  to  part  of  the  money,  and 
the  legal  personal  repre^ntatives  of  John  Stephenson  as  to  the  re- 
mainder, were  the  only  parties  by  whom  the  same  was  "  payable ; " 
and,  secondly,  Stephenson  and  Read,  tiie  trustees,  were  not  such 
representatives ;  and,  on  behalf  of  the  cesiuis  que  trusty  it  was  con- 
tended that,  even  if  the  general  objection  to  the  acknowledgment 
failed,  still  as  to  them,  or  at  any  rate,  as  to  such  of  them  as  had 
insisted  on  the  bar  of  the  statute,  it  could  not  be  made  available,  for 
it  was  not  referred  to  in  the  bill,  and  was  not  known  to  them  at  the 
hearing  in  the  court  below ;  and  even  if  it  had  been,  there  was  no 
proof  as  against  them  that  Mr.  Cartwright  when  he  wrote  the  letter 
was  the  agent  for  the  trustees ;  and,  lastly,  that  if  he  were  the  agent 
for  those  trustees,  still  their  acknowledgment  could  not  bind  the 
cesiuis  que  trust  For  the  same  parties,  it  was  also  argued,  that  the 
possession  was  clearly  adverse,  and  that  the  15lii  section  of  the  act 
applied,  the  application  of  the  25th  section  relating  to  trustees  and 
cesiuis  que  trusi  being  out  of  the  question.  Chrisiophers  v.  Sparke^ 
2  Jac  &  W.  223. 

LeCy  in  reply,  argued  that  the  contract  clearly  constituted  a  legal 
debt,  a  simple  contract  debt,  which  effected  a  charge  on  the  land, 
which  charge  was  not  defeated  by  the  statute.  It  was,  in  effect,  an 
equitable  mortgage,  or  equivalent  to  it.  It  was  a  debt  provided  for 
by  the  debtor  by  a  charge  made  by  him.  In  reply,  the  cases  after 
mentioned  were  cited.  Howell  v.  JVice,  Prec  Ch.  423 ;  Bulwer  v. 
Asiley,  1  Phill.  429 ;  s.  c.  13  Law  J.  Rep.  (n.  b.)  Chanc.  329 ;  Longuet 
V.  Scawen^  1  Ves.  sen.  402. 

November  25.  Lord  Cranworth,  L.  J.,  now  delivered  the  judg- 
ment of  the  court;  and  after  recapitulating  the  facts  of  the  case,  pro- 
ceeded as  follows :  —  There  could  be  no  doubt  as  to  the  right  of  the 
plaintiffs  to  the  relief  which  they  ask,  if  they  had  proceeded  within  a 
reasonable  time  after  the  date  of  the  contract  .  The  question  in  the 
cause  is,  whether  by  not  proceeding  more  promptly  they  have  for- 
feited that  rightT    The  defendants  Stephenson  and  Read,  the  trustees, 
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by  their  answer,  say  they  anbinit  to  the  court  whether  the  right  of  the 
plaintifTs  to  the  relief  sought  by  the  bill  is  not  barred  by  laches  and 
by  lapse  of  time,  and  whether  the  same  is  not  barred  by  the  Statute 
for  the  Limitation  of  Actions  and  Suits.  Of  the  persons  entitled 
beneficially  under  the  will  of  John  Stephenson,  some  do  and  some  do 
not  insist  on  the  Statute  of  Limitations.  The  parties  claiming  under 
Mr.  Sandars  do  not  insist  on  the  statute,  but  say  that  they  are  ready 
to  pay  to  Stephenson's  representatives  the  money  due  to  them  in 
respect  of  the  subsale  to  Mr.  Sandars,  on  having  a  good  title  made 
to  them.  Upon  the  hearing  of  the  cause  before  the  Vice«Chanoellor 
Wigram,  he  held  that  the  answers  sufficiently  set  up  and  insisted  on 
the  Statute  of  Limitations,  and  that  the  40th  section  of  the  stat  3  &  4 
WilL  4,  c  27,  expressly  applied  to  the  case,  and  presented  a  complete 
bar  to  the  relief  sought  by  the  bill,  unless  the  plaintiff  could  by  eject* 
ment  establish  a  le^  title  to  possession  of  the  lands  in  question. 
The  40th  section  is  as  follows :  [His  lordship  here  read  the  section 
as  before  set  out,  t6  the  effect  ttiat  moneys  charged  upon  land  and 
legacies  were  to  be  deemed  satisfied  at  the  end  of  twenty  years,  if 
there  shall  be  no  interest  paid,  or  acknowledgment  in  writing  in  the 
mean  timeJ  The  Vice-Chancellor,  by  his  decree,  ordered  to  t(ke 
following  effect :  ^-  ^  That  the  bill  be  retained  for  twelve  months,  with 
liberty  for  the  surviving  plainjtifl^  in  the  mean  time,  to  proceed  at  law 
touching  the  matter  in  question  as  he  shall  be  advised."  (That  was 
with  reference  to  the  point,  that  if  there  was  a  legal  title  to  the  land, 
then  the  judgment  of  the  court  could  not  apply.)  <<  But  in  case  the 
plaintiff  shall  not  proceed  at  law,  and  proceed  to  trial  within  the  time 
aforesaid,  the  plaintifTs  biUs  are  from  thenceforth  to  stand  dismissed 
out  of  this  court,  with  costs  to  be  taxed  by  the  Master,"  and  so  forth. 
In  the  argument  of  the  case  before  the  Vice-Chancellor,  it  was  con- 
tended that,  even  admitting  the  40th  section  to  apply  to  the  present 
case,  still  there  were  a  variety  of  circumstances  that  made  the  statute 
inapplicable.  His  honor  decreed  against  those  arguments,  and  we 
do  not  feel  ourselves  called  upon  to  consider  that  part  of  the  case, 
because  assuming  the  view  taken  by  his  honor  to  have  been  perfectiy 
correct,  as  to  which  we  express  no  opinion  whatever,  yet  upon  the 
hearing  before  us  there  was  evidence  not  before  the  court  below, 
which  puts  the  case  arising  on  the  statute  wholly  out  of  the  question. 
That  evidence  is  as  follows :  the  defendants  Stephenson  and  Read, 
the  trustees,  by  their  answer,  state  that  a  correspondence  passed 
between  Mr.  Cartwright,  their  solicitor,  and  Mr.  Holgate,  the  solicitor 
of  the  plaintifis,  in  reference  to  some  of  the  matters  in  question.  At 
the  hearing  before  us,  one  of  the  letters  constituting  that  correspond- 
ence was  proved  and  read  in  evidence,  being  a  letter  from  Mr.  Cart- 
wright  as  solicitor  of  Read  and  Stephenson,  to  Mr.  Holgate  as  solicitor 
of  the  plaintiff.  The  letter  was  dated  the  13th  of  March,  4834,  and, 
I  must  state,  was  not  in  evidence  before  the  Vice-Chancellor  Wigram, 
and  was  as  follows ;  [His  lordship  here  read  the  letter  before  set 
out :  ]  Now,  this  letter  appears  to  us  to  come  precisely  within  the 
very  terms  of  the  40th  section,  and  to  be  a  document  taking  the  case 
out  of  the  operation  of  the  statute.     It  is  an  acknowledgment  in 
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writing  of  the  right  to  the  money  in  question,  signed  by  the  agent  of 
the  persons  by  whom  it  was  payable,  and  given  to  the  agent  of  the 
persons  entitled  thereto ;  and  is  within  the  express  words  of  the  clause. 
It  was  indeed  attempted  to  be  contended  before  us,  though  but  faint- 
ly, that  Read  and  Stephenson  were  not  the  persons  by  whom  the 
money  was  payable,  for  tiiat  no  one  was  liable  to  pay  the  money  but 
the  legal  personal  representatives  of  Mr.  Sandars,  the  purchaser. 
Read  and  Stephenson,  it  was  said,  though  entitled  to  the  land  upon 
which  the  plaintiffs  sought  to  enforce  a  lien,  were  not  personally 
liable  to  pay  any  thing ;  but  this  argument  evidently  proceeds  on  an 
erroneous  interpretation  of  the  statute.  The  person  designated  in 
the  40th  section  as  ^  the  person  by  whom  the  money  is  payable," 
must  evidentlv  mean  in  the  case  of  a  claim  by  equitable  lien,  the 
person  entitled  to  the  land  on  which  the  charge  is  sought  to  be  fixed ; 
the  money  is  payable  by  him  in  the  only  sense  in  which  it  must  of 
necessity  be  payable  by  some  one,  and  unless  he  pays  it  he  will  lose 
his  land.  It  is  obviously  in  that  sense  that  the  statute  speaks  of  the 
money  as  payable. 

It  was  further  contended,  that  this  acknowledgment  by  Read  and 
Stephenson  ought  not  to  affect  the  cestuis  que  trust ;  but  this  again 
is  a  mistake.  The  acknowledgment  of  the  executor  in  an  ordinary 
case  will  keep  a  debt  alive  asfainst  all  parties  beneficially  interested, 
and  the  same  principle  prevails  in  the  case  of  devises  of  real  estate  in 
trust  for  the  payment  of  debts,  as  was  decided  by  Sir  Lancelot  Shad- 
well,  in  the  case  of  Lord  St.  John  v.  Boughton^  9  Sim.  219 ;  s.  c.  7 
Law  J.  Rep.  (n.  s.)  Chanc.  208.  We  are  aware  that  Read  and  Ste- 
phenson were  not  the  trustees  named  in  John  Stephenson's  will,  but 
thaA  appears  to  us  to  be  immaterial.  They  were  appointed  trustees 
by  a  decree  of  this  court  in  the  place  of  the  original  trustees,  and  have 
ever  since  been  in  possession  in  that  character.  This  letter  of  Mr. 
Cartwright's  displaces  altogether  the  bar  of  the  statute,  so  far  as 
respects  Read  and  Stephenson,  the  trustees.  But  though  conclusive 
as  against  them,  yet  the  other  defendants  who  have  insisted  on  the 
statute  are  not  in  the  present  state  of  the  record  bound  by  it ;  for  as 
against  them  there  ia  no  legitimate  proof  that  Mr.  Cartwright,  when 
he  wrote  the  letter,  was  the  agent  of  the  trustees,  and  those  other  de- 
fendants have  a  right  to  insist  on  this  proof  being  properly  made; 
and  even  as  against  Read  and  Stephenson  themselves,  the  document, 
though,  as  we  stated  at  the  hearing,  clearly  receivable  in  evidence, 
is  not  specifically  referred  to  in  the  bilL  It  is,  therefore,  not  unrea- 
sonable  that  an  opportunity  should  be  given  to  them,  as  well  as  to 
the  other  defendants,  of  offering  any  further  proof  touching  the  genu- 
ineness and  nature  of  the  paper.  The  only  course  open  to  us  for  the 
present  is,  to  direct  an  inquiry  on  this  point;  that  is,  an  inquiry 
"  whether  any  acknowledgment  in  writing  of  the  right  to  the  money 
payable  by  virtue  of  the  contract  of  the  4th  of  March,  1811,  was  ever, 
and  when,  given  by  Read  and  Stephenson,  or  their  agent,  to  the  plain- 
tiff, or  their  agent."  There  can  be  littie  doubt  as  to  what  will  be 
the  result  of  such  an  inquiry ;  and  assuming  it  to  be  established  that 
Mr.  Cartwright  did  write  the  letter  of  the  13th  of  March,  1834,  as 
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agent  and  by  the  authority  of  Read  and  Stephenson,  then  the  bar  of 
the  statute  will  be  remov^,  and  the  plaintiff  will  be  clearly  entitled 
to  relief.  No  further  inquiry  can  in  such  a  case  be  of  any  advantage ; 
but  with  a  view  to  the  possibility  of  a  report  as  to  the  document  un« 
favorable  to  the  plaintiff,  we  are  willing,  if  any  parties  desire  it,  to 
direct  a  farther  inquiry  in  conformity  with  what  was  suggested  at  the 
bar  as  giving  rise  to  a  possible  equity  even  against  the  statute,  namely, 
"  by  whom  the  estate  comprised  in  the  contract  of  1811  and  the  rents 
and  profits  thereof  have  been  held,  received,  and  applied,  since  the 
date  thereof,  and  under  what  circumstances,  and  whether  any  and 
what  payment  or  payments  has  or  have  been  ever  and  when  made, 
and  by  and  to  whom,  for  or  in  respect  of  the  purchase-money  in  the 
said  contmct  mentioned  or  the  interest  thereon,  and  whether  the  tide 
of  the  vendor  has  been  ever,  and  when  and  under  what  circumstanceSi 
accepted."  But  any  such  inquiry  must  be  made  at  the  risk  of  costs 
to  be  paid  by  the  parties  desiring  it,  and  we  must  not  be  understood 
as  giving  any  opinion  as  to  its  importance.  There  must  be  a  general 
liberty  to  the  Master  to  state  special  circumstances,  and  of  course 
further  directions  and  costs  will  be  reserved. 

No  counsel  asking  the  additional  inquiries,  the  order  was  made  to 
direct  the  inquiries  originally  mentioned  in  the  judgment,  whether 
there  was  any  acknowfedgment  made  by  Bead  and  Stephenson,  Of 
their  agent,  to  the  plaintiffs,  or  their  agent. 

Knight  Bruce,  L.  J*  The  original  decree  in  other  respects  fails 
by  reason  of  the  evidence  now  adduced,  which  was  not  adduced 
before.  We  give  no  opinion  what  we  should  have  done  without  that 
evidence.  We,  instead  of  the  decree  as  it  stands,  direct  that  inquiry, 
with  liberty  to  state  circumstances  specially,  no  counsel  asking  for 
the  whole  or  any  part  of  the  additional  inquiries  which  we  have  stated 
our  readiness  to  grant  if  desired.  It  must  be  distinctiy  remembered 
that  this  letter  was  not  before  the  court  below,  and  that  the  judgment 
of  Sir  James  Wigram  did  not  therefore  refer  to  it,  and  that  it  did  not, 
nor  could  it,  form  any  part  of  the  materials  upon  which  his  honor 
came  to  the  conclusion  he  arrived  at 

Besides  the  before-mentioned  cases,  the  following  were  cited : 

At  law,  —  Nepean  v.  Doe  d.  Enightj  2  M ee.  &  W.  894 ;  s.  c.  7 
Law  J.  Rep.  (n.  8.)^Exch.  335 ;  Oarrard  v.  Tuck,  19  Law  J.  Rep. 
(n.  s.)  a  P.  232 ;  Hall  v.  SurteeSj  6  B.  &  Aid.  687 ;  Taylor  v.  Hbrdej  1 
Burr.  60 ;  Doe  d.  17u)fiq}san  v.  Thompson^  6  Ad.  &  E.  721 ;  s.  o.  6 
Law  J.  Rep.  (n.  s.)  K.  B.  167 ;  Doe  v.  Bock^  4  Man.  &  G.  30. 

In  equity, — Beckford  v.  Wade,  17  Ves.  87 ;  Phillipo  v.  Munnings^ 
2  M.  &  Cr.  309;  Bond  v.  Hopkins,  1  Sch.  &  Lef.  422;  Wrixan^. 
Vize,  3  D.  &  War.  104 ;  Berrington  v.  Evans,  1  You.  &  C.  434 ; 
Hunter  v.  Nockolds,  1  Hall  &  Twells,  644 ;  s.  c.  1  Mac  &  Gor.  640 ; 
19  Law  J.  Rep.  (n.  s.)  Chanc.  177. 
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Ec  parte  Davibs,  in  re,  The  Wilts,  Somerset,  and  Weymouth 

Railway  Company.^ 

NoTember  6,  10,  1851. 

Will — Construction — Estate  Tail -^  Executory  Devise. 

X  (estalor  gave  the  residue  of  his  property,  both  real  and  personal,  to  his  son  Kattfaew,  his  heirs, 
execaton,  administrators,  and  assigns,  with  a  proviso  that,  in  case  his  son  Hatthew  should 
die  without  leaving  any  lawful  issue  of  his  body,  such  part  of  his  residuary  estate  as  might 
he  in  the  nature  of  freehold  riiould,  at  his  death,  be  divided  into  two  equal  parts,  one  half 
part  whereof  he  gave  to  his  son  Charles,  and  the  other  half  to  his  daughter  Frances, 
field,  Uiat  the  testator's  son  Matthew  took  an  estate  in  fee  in  the  freeholds,  with  an  exe- 
cutory devise  over,  to  take  effect  in  the  event  of  his  dying  without  issue  living  at  the  time 
flCfaJs  death. 

In  this  case,  it  appeared  that  the  Wilts,  Somerset,  and  Weyinoulii 
Railway  Company  having  required,  for  the  purposes  of  their  railway, 
certain  pieces  or  parcels  of  land,  devised  by  the  will  of  Matthew 
Davies,  amounting  to  two  acres  and  two  roods,  and,  being  desirous 
of  purchasing  the  same — in  pursuance  of  the  Lands  Clauses  Con- 
9olidation  Act-— it  was  agreed  by  the  petitioner,  Matthew  Davies, 
the  son  of  the  testator,  and  the  solicitor  of  the  company,  that  the 
purchase-money  to  be  paid  for  the  same  should  be  determined  bv  the 
valuation  of  two  surveyors,  and  that  such  purchase-money  should  be 
paid  into  the  bank,  for  the  benefit  of  the  several  parties  interested, 
according  to  the  provisions  of  the  said  act;  and  that,  thereupon,  the 
petitioner  should  execute  a  conveyance  of  the  said  pieces  of  land  to 
the  company,  in  pursuance  of  the  powers  of  the  said  act ;  that,  ac- 
coidingly,  a  valuation  was  made,  and  the  purchase-money  to  be  paid 
for  the  said  land  was  determined  at  the  sum  of  525/.,  which  amount 
was  shortly  afterwards  paid  into  the  bank  by  the  ccmipany,  and  a 
conveyance  of  the  land  was  executed  by  the  petitioner. 

This  petition  was  now  presented  by  Matthew  Davies,  the  son,  pray- 
ing that  the  said  sum  of  5252.  might  be  paid  out  to  him ;  but  a  ques- 
tion was  raised,  under  the  will  of  Matthew  Davies,  the  father,  as  to 
whether  the  petitioner  was  entitled  to  an  estate  tail  in  the  property 
so  taken  by  the  railway  company,  or  to  an  estate  in  fee,  subject  to  an 
executory  devise  over,  in  the  event  of  his  dying  without  leaving  issue 
living  at  his  death. 

It  appeared  by  the  will  of  Matthew  Davies,  dated  the  23d  of  Oc- 
tober, 1d32,  that  the  testator  gave  the  residue  of  his  property  in  the 
following  terms :  '^  And,  as  to  the  remainder  of  my  residuary  estate, 
both  resu  and  personal,  not  hereinbefore  disposed  of,  I  give,  devise, 
and  bequeathe  the  same  (subject  to  the  proviso  hereinafter  contained) 
unto  my  said  son  Matthew,  his  heirs,  executors,  administrators,  and 
assigns ;  provided,  also,  and  it  is  my  will  that,  in  case  he,  my  said 
son  Matthew,  shall  die  without  leaving  any  lawful  issue  of  his 
body,  that  such  part  of  my  said  residuary  estate,  so  given  to  him,  as 

1 21  Law  J.  Bep.  (n.  s.)  Chanc.  185;  15  Jur.  1102 ;  2  Sim.  (n.  s.)  104. 
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before  mentioned,  as  may  be  in  the  nature  of  freehold  situate  in 
Warminster,  aforesaid,  and  Westbnry,  in  the  said  connty,  shall,  at 
his  death,  be  divided  into  two  equal  parts  or  shares.  One  equal  half 
part  or  share  of  such  freehold  property  I  give,  devise,  and  bequeathe 
unto  my  said  son  Charles,  his  heirs  and  assigns,  and  the  other  half  part 
or  share  thereof  I  give,  devise,  and  bequeauie  unto  my  said  daughter 
fVances,  her  heirs,  and  assigns ;  he,  my  said  son  Matthew,  having  it 
in  his  power  to  give  sufficient  to  the  children  of  my  said  daughter 
Anne,  out  of  the  personal  estate  which  he  has  and  will  have  si  the 
death  of  his  mother." 

Matins  and  Berkeley  appeared  in  support  of  the  petition,  and 
contended  that  the  estate  limited  to  MaUhew  Davies,  the  son,  under 
the  will,  was  an  estate  tail.  The  following  cases  were  cited :  Walter 
V.  Drewy  1  Comyns,  372 ;  Doe  d.  Cock  v.  Cooper,  1  East,  229 ;  Dunk 
v.  Fenner,  2  R.  &  AL  557;  Gingers.  White,  Wils.  348. 

Sehoyn,  contra,  submitted  that  the  petitioner  took  an  estate  in 
fee,  with  an  executory  devise  over,  to  have  effect  in  the  event  of  bis 
dying  without  issue  living  at  his  death,  and  cited :  Doe  d.  Mng  v.  Frost, 
3  B.  &  Aid.  546 ;  Broadhurst  v.  Morris,  2  B.  &  Ad.  1 ;  s.  o.  9  Law  J. 
Rep.  K.  B.  27 ;  Doe  d.  Smith  v.  Webber,  1  B.  &  Aid.  713 ;  Lytton  v. 
Lytton,  4  Bro.  C.  C.  441 ;  Nichols  v.  Hooper,  1  P.  Wms.  198 ;  Baker 
V.  Tucker,  3  House  of  Lords  Cases,  106 ;  s.  o.  2  Eng.  Rep.  1. 

KiNBERSLET,  Y.  C.  Thls  petition  depends  upon  the  constmction 
of  the  will  of  Matthew  Davies;  and  the  question  is,  whether  tiie 
devisee  of  the  testator,  who  was  his  son,  takes  an  estate  in  fee  vnth 
an  executory  devise,  to  take  eSkct  in  the  event  of  his  dying  with* 
out  issue  Uving  at  the  time  of  his  death,  or  whether  he  takes  an  es- 
tate tail  with  a  remainder  limited  upon  it.  By  the  will,  the  testator, 
after  giving  certain  specific  gifts,  not  material  to  the  present  question, 
devises  in  this  way.  He  devises  all  the  rest,  residue,  and  remainder 
of  his  money,  securities  for  money,  goods,  chattels,  and  effects,  and 
of  all  his  estates,  both  real  and  personal,  to  his  wife  and  bis  two 
sons,  Matthew  and  Charles,  and  hiiB  daughter  Frances,  on  the  follow- 
ing trusts :  To  permit  and  suffer  his  wife  to  take  the  rents,  &c.,  during 
her  life,  subject  to  the  proviso  after  mentioned ;  then,  at  her  death, 
he  gave  the  sum  of  2,5002.,  part  of  his  residuary  estate,  to  his  son 
Charles,  on  certain  conditions,  as  to  executing  trusts  of  the  will,  and 
then  he  gave  another  sum  of  4,000/.  to  his  trustees  and  executors  upon 
certain  trusts,  for  the  benefit  of  his  daughter  Frances ;  and  another 
sum  of  3,000A  among  the  children  of  his  deceased  daughter  Anne;  and 
then  follows  the  devise  upon  which  the  question  immediately  turns : 
<<  and,  as  to  the  remainder  of  my  residuary  estate,  both  real  and  per- 
sonal, not  hereinbefore  disposed  of,  I  give,  devise,  and  bequeathe  the 
same  (su^ect  to  the  proviso  hereinafter  contained)  unto  my  son, 
Matthew  Davies,  his  heirs,  executors,  administrators,  and  assigns ;  ^ 
so  that  it  is  a  devise  of  all  the  residue ;  a  gift  of  the  realty  and  per* 
sonalty  to  Matthew  Davies. .  ^^  Ftovided,  abo,  and  it  is  my  will  that, 

8* 
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in  case  he,  my  said  son  Matthew  Davies,  shall  die  without  leaving 
any  lawfol  issue  of  his  body,  that  such  part  of  my  said  residuary  es- 
tate, so  given  to  him,  as  before  mentioned,  as  may  be  in  the  nature 
of  freehold,  situate  in  Warminster  and  Westbury,  shall,  at  his  death, 
be  divided  into  two  equal  parts  or  shares ;  one  equal  half  part  or 
share  of  such  freehold  I  give,  devise,  and  bequeathe  unto  my  said  son, 
Charles  Davies,  his  heirs  and  assigns,  and  the  other  half  part  or  share 
thereof  I  give,  devise,  and  bequeathe  unto  my  said  daughter  Frances, 
her  heirs  and  assigns;"  then  he  adds  this  clause,  which  was,  after 
the  arguments  had  taken  place,  and  when  I  was  prepared  to  give  my 
judgment,  called  to  my  attention.  Although  I  stUl  continue  of  the 
same  opinion  as  I  then  was,  it  is  stUl  of  service,  as  I  shall  hereafter 
show.  ^'  He,  my  said  son  Matthew,  having  it  in  his  power  to  give 
sufficient  to  the  children  of  his  said  sister  Anne,  out  of  the  personal 
estate  which  he  has  and  will  have  at  the  death  of  his  mother."  The 
question  is,  whether  Matthew,  in  respect  of  the  freehold  part  only  of  the 
general  residue  devised  to  him,  takes  an  estate  in  fee  with  an  execu- 
iorv  devise,  to  take  effect  only  in  the  event  of  his  leaving  issue  living 
at  bis  death,  or  an  estate  tail  ? 

The  general  principles  applicable  to  the  construction  of  a  will,  with 
respect  to  a  question  of  this  sort,  is  this,  as  I  understand  the  cases 
that  were  cited  upon  it :  that  you  are  to  look  at  the  whole  will,  to  see 
whether  you  are  satisfied,  upon  the  general  effect  of  the  will,  that  the 
period  to  which  the  testator  is  pointing,  when  he  speaks  of  the  dy- 
ing without  any  lawful  issue  of  his  body,  was  meant  by  him  to 
be  the  precise  period  of  the  death  of  the  devisee,  or  whether,  upon 
the  context  of  the  will,  his  intention  was  that  it  should  take  effect 
after  an  indefinite  failue  of  issue.  Now,  in  the  case  before  me,  there 
is  no  question  but,  by  the  first  devise,  Matthew  Davies  would  be  ten- 
ant in  fee  of  the  freehold,  as  well  as  absolute  owner  of  the  personal 
property.  If  he  has  an  estate  tail,  it  is  by  these  words,  ^  lawful  issue 
of  his  body,"  and,  no  doubt,  according  to  the  law  before  the  Will 
Act,  as  far  as  relates  to  real  estate  in  distinction  of  personalty,  these 
words :  *<  In  case  he  shall  die  without  leaving  any  lawful  issue  of  his 
body,"  made  him  tenant  in  tail,  and  the  word  '' leaving"  did  not  fix 
the  time  to  his  death ;  but  that  was  not  the  case  with  personalty.  I 
am  now,  however,  to  interpret  the  law  as  it  stood  before  the  Will 
Act,  and  without  reference  to  that  at  alL 

With  respect  to  the  cases  cited,  I  will  refer  to  two  or  three  princi- 
pal ones,  to  see  how  they  help  us  in  the  matter.  Waller  v.  J>rew 
was  a  case  in  Camyns^  in  which  a  testator  devised, "  in  case  his  eldest 
son  should  die  and  leave  no  issue  of  his  body,"  then,  after  his  decease, 
he  gave  the  lands  to  the  youngest  son  and  his  heirs.  It  is  to  be  ob- 
served, that  there  was  no  direct  devise  to  the  eldest  son  at  all,  and  he 
would  take  no  estate  unless  the  court  gave  it  him  by  implication. 
The  court  considered  that  he  did  take  an  estate  by  implication,  until 
he  should  die  and  leave  no  issue  of  his  body,  —  in  other  words,  an 
estate  tail,  and  the  other  words  used  were  not  considered  sufficient  to 
show  that  the  time  of  his  decease  was  the  time  pointed  out  by  the 
testator.     We  know  it  is  dear  that  a  contingent  remainder,  or  exe« 
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cntory  deviBe,  if  it  can  take  effect  by  way  of  remainder  at  all,  miffht 
do  so  by  way  of  executory  devise,  and  the  court  came  to  the  condu* 
sion  that  there  was  an  estate  tail  in  remainder  to  the  youngest  son 
and  his  heirs ;  not  that  I  think  that  case  at  all  governs  the  present 
There  was  another  case  of  Broadhurst  v.  Morris j  and  that  arose  upon 
a  case  that  was  sent  from  a  court  of  equity  for  the  opinion  of  a  court 
of  law,  in  a  suit  for  specific  performance,  and  the  question  was,  whe* 
ther  the  vendor  bad  such  an  estate  as  to  make  a  good  title  to  a 
purchaser.  The  limitation  there  was  this :  a  devise  to  <*  William 
Broadhurst,  and  to  his  children,  lawfully  begotten,  forever."  Stop* 
ping  there  for  a  moment,  it  was  decided,  and  I  think  rightly,  to  be 
an  estate-tail ;  the  same  thing  as  if  he  bad  devised  to  William  Broad 
hurst  and  the  heirs  of  his  body ;  then  came  this,  **  but,  in  default  of 
such  issue  at  his  decease  to  Alexander  Bridoak ;"  now  that  sentence 
might  be  read  two  wavs  by  altering  the  comma,  thus,  ^  but  in  default 
of  such  issue  at  his  decease,  to  ^exander  Bridoak,"  or,  <^  in  de&ult 
of  such  issue,  at  his  decease  to  Alexander  Bridoak."  No  opinion 
was  given  what  estate  the  devisee  overtook ;  the  only  question  was, 
what  estate  did  the  first  devisee,  William  Broadhurst,  take  ?  And, 
on  looking  at  the  arguments  of  counsel,  the  case  having  been  very 
ably  argued  by  Mr.  Cowling  and  Mr.  Preston,  on  either  side,  it  did 
not  appear  to  turn  on  whether  it  was  an  executory  devise  or  not,  but 
whether  William  Broadhurst  took  an  estate  for  life  only,  or  an  estate- 
tail  ?  The  court  thought  that  it  was  an  estate  tail,  and  it  appears  to 
tne  to  be  extremely  probable,  as  no  reasons  are  given  at  all  for  the 
decision,  which,  in  opinions  from  a  court  of  law,  is  often  the  case, 
that,  coming  to  the  conclusion,  as  they  rightly  did,  that  it  was  an  es- 
tate-tail in  William  Broadhurst,  the  question  would  be  this :  whether 
the  limitation  over  to  Alexander  Bridoak  was  a  limitation  to  take 
effect  by  way  of  executory  devise  in  defeasance  of  the  estate-tail  at 
his  death,  or  whether  it  was  to  take  effect  by  way  of  contingent  re- 
mainder, contingent  upon  the  event  of  the  estate  tail  determining  in 
a  particular  mode  by  the  dying  without  issue  living  at  his  death ; 
the  only  difference  would  then  be,  that  that  would  be  a  contingent 
remainder ;  no  reasons  being  given,  I  can  only  surmise.  If  there  had 
been  any  comment  upon  it,  very  likely  it  would  have  been  of  the 
nature  I  have  mentioned ;  but  that  authority  does  not  appear  to  me  to 
govern  this  case.  The  only  other  case  that  was  referred  to,  and 
which,  in  my  opinion,  is  the  most  material  to  the  present  one,  and 
upon  which  I  think  it  necessary  to  make  an  observation,  is  that  of 
Doe  V.  Frost  There,  the  limitation  was  to  '*  William  Frost  and  his 
heirs  forever,"  that  was  a  clear  devise  in  fee ;  then  there  was  this 
limitation  over,  "  if  William  Frost  should  have  no  children,  child,  or 
issue,  the  said  estate  is,  on  the  decease  of  the  said  William  Frost,  to 
become  the  property  of  the  heir  at  law,  subject  to  such  legacies  as 
he,  William  JPVost,  may  leave  by  will."  The  words  there  were,  "  on 
the  decease,"  and  here,  '<  at  the  decease,"  and  I  confess  I  do  not  see 
any  dLstinction  between  the  two.  The  decision  in  that  case  was, 
that  William  Frost  took  an  estate  in  fee,  with  an  executory  devise, 
in  the  event  of  his  dying  without  leaving  children  at  his  decease. 
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The  words  ^'subject  to  such  legacieBi"  &a  were  said  to  be  the  reason 
for  the  decision ;  but  when  I  look  at  the  judgment  of  all  the  learned 
judges  who  decided  it, —  Chief  Justice  Abbott,  Justices  Bayley,  Hoi- 
roy^  and  Best,  I  see  that,  as  regards  Bayley  and  Holroyd,  each  of  them 
thought  it  was  an  estate  in  fee  with  an  executory  devise,  independ- 
ently of  the  clause  relating  to  the  legacies.  Mr.  Justice  Bayley  says, 
the  clause  as  to  the  legacies  corroborates  the  rest  of  the  pft  Hol- 
royd does  not  refer  to  the  clause,  but  puts  it  entirely  upon  the  words 
'^  on  the  decease ;"  it  satisfied  his  mind  that  the  testator  intended  to 
give  a  fee,  but  the  fee  so  far  limited  that,  if  the  devisee  died  without 
issue  living  at  his  death,  then  there  was  an  executonr  devise  over. 
Chief  Justice  Abbott  expressed  the  same  opinion,  and  Justice  Best 
merely  said,  that  he  concuixed  with  the  other  judges. 

If,  from  the  will  in  Doe  v.  Frosty  you  expunge  the  clause  as  to 
^  legacies,"  I  confess  I  do  not  see  any  distinction  between  that  case 
and  this ;  and  I  must  conclude  that  the  judges  would  have  decided 
as  they  did  in  that  case  in  this,  had  it  come  before  them ;  and  I  con- 
fess, I  feel  strongly  satisfied  that  the  testator  was  referring  to  the  period 
of  tiie  death  of  the  devisee,  as  the  period  at  which  he  thought  of 
failure  of  issue,  and  that  then  there  should  be  a  devise  over.  There 
is  a  different  clause  here  as  to  the  subject  of  the  devise,  if  the  devisee 
gave  something  to  other  parties.  The  testator  had  three  children 
Hving  at  his  death,  and  the  children  of  a  deceased  daughter,  <<Anne," 
and  no  other  member  of  his  family  was  referred  to.  Now,  what  is 
he  doing  ?  He  ha3  first  given  the  whole  real  and  personal  estate  to 
his  wife  for  her  life,  and  the  whole  residue  after  her  death  to  other 
parties,  and  certain  sums  are  to  be  appropriated  upon  certain  trusts, 
for  the  benefit  of  his  issue,  and  he  devises  all  the  rest  and  residue  to 
his  son  Matthew,  and  3,000/.  is  given  to  one  and  4,000/.  to  another 
for  the  benefit  of  his  other  children,  and  all  the  rest  to  the  eldest  §on ; 
and  it  is  given  to  him  absolutely,  in  terms,  and  he  does  not  put  any 
limit  to  the  absolute  gift,  as  to  ti^e  estates  at  Warminster  and  West- 
bury,  in  the  former  part  of  the  will :  ^'  If  he  should  die  without  leav- 
ing lawful  issue ; "  then,  a  valuable  estate  is  to  go  to  his  son  Charles 
and  his  daughter  Frances,  and  not  giving  any  share  to  the  children 
of  Anne.  Then,  he  adds  this :  <'  He,  my  said  son  Matthew,  having  it 
in  his  power,  if  he  thinks  proper,  out  of  the  personal  estate  which  he 
will  have  on  the  death  of  his  mother;"  he  does  not  say  by  will,  nor 
does  he  refer  to  its  being  out  of  the  estate  which  he  is  devising  over, 
but  when  he  had  put  in  the  clause  gave  an  additional  power,  because 
he  had  given  the  whole  of  the  personalty  to  him.  But,  inasmuch  as 
he  rave  half  to  Charles  and  half  to  Frances,  and  not  any  to  the 
children  of  his  daughter  Anne,  it  is  the  same  as  if  he  said,  I  do  not 
include  the  children  of  my  daughter  Anne,  because  Matthew  has  it 
in  his  power,  out  of  the  personal  estate,  to  make  such  provision  as 
he  thinks  fit  for  the  children  of  Anne.  That,  I  think,  was  in  his 
mind.  It  might  also  have  been  in  his  mind  that  Matthew  might  die 
without  issue ;  if  he  died  leaving  issue,  then,  of  course,  you  could  not 
expect  him  to  give ;  having  the  means,  of  course  points  to  ^  by  will," 
though  he  has  not  said  so  with  respect  to  the  children  of  Anne. 
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I  do  not  decide  this  case  on  the  last  clause!  The  matter  which  in- 
fluenced my  mind  in  coming  to  the  conclusion.was  on  the  whole  will, 
and  particularly  that  part  to  which  the  testator  points,  by  reason  of 
the  failure  of  issue  of  Matthew,  on  the  precise  period  of  the  death  of 
Matthew.  The  order,  therefore,  cannot  be  made  in  the  terms  of  the 
prayer  of  the  petition,  as  my  opinion  is,  that  Matthew  Davies  takes 
an  estate  fee,  subject  to  an  executory  devise  over  in  case  he  shall  die 
without  issue  living  at  the  time  of  his  death. 


The  AtYornet-Genbral  v.  Tub  Corporation  op  Norwich.^ 

Kovembcr  3,  4, 1851. 

Municipal  ObrporcUion  Act — Borough  Fund, 

The  9Sd  section  of  the  statate  5  ft  6  WiH  4,  c.  76,  enabled  the  sarplns  of  the  borongh  ftind 
to  be  applied  for  the  Doblic  benefit  of  the  inhabitants  and  improvement  of  the  borough. 
By  an  act  sabseqaentij  passed,  the  corporation  of  the  city  of  N.  were  authorized  to  levy 
certain  tonnage  dues  to  be  applied  in  a  specified  manner,  and  after  they  were  satisfied,  the 
mnainder  to  be  applied  to  certain  purposes,  some  of  which  were  tne  same  as  those  to 
which  the  snnlns  or  the  borough  fund  was  inade  applicable ;  and  distinct  accounts  wera 
directed  to  be  Kept  of  Uie  tonnage  dues  and  borough  mnd.  The  treasurer  mixed  the  two 
funds  ai  his  banaer's.    The  corporation  proposed  to  obtain  an  act  of  parliament  for  im- 

g roving  a  river  flowing  through  the  city,  and  applied  money  from  the  funds  at  the  banker's 
I  pi^ng  certain  expenses.  An  information  was  filed  by  tlie  Attorney-General,  at  the 
relation  of  rate-payers,  praying  an  injunction  to  restrain  this  application  to  parliament  at 
the  expense  of  me  borough  fund,  and  the  same  was  granted  |  and  on  appeal  from  that 
decision,  the  appeal  motion  was  refused,  with  costs. 

The  borough  fund  is  a  trast  f^d,  and  is  so  eonstttnted  by  the  Municipal  Corporation  Act 

T91B  was  an  isfonnation  filed  by  the  Attomey-Greneral,  at  the  re* 
lation  of  three  rate-payers  of  the  city  of  Norwich,  against  the  mayor, 
aldermen,  and  citizens  of  that  city,  and  against  the  treasurer  and  the 
town-clerk,  setting  forth  (among  other  things)  that  the  corporation 
was  subject  to  the  regulations  of  the  statute  5  &  6  Will.  4,  c  76, 
(the  Municipal  Corporations  Act,)  and  that  it  had  then  and  since  and 
at  the  time  of  filing  the  information  (1848)  had  real  and  personal  es- 
tate, and  funds,  dues,  and  revenues ;  and,  according  to  the  said  act, 
the  rents  and  profits,  interest,  dividends,  and  annual  proceeds  of  such 
real  and  personal  estate,  funds,  dues,  and  revenues,  and  such  other 
income  as,  in  the  said  statute  mentioned,  formed  and  constituted  the 
fond  called  "  the  borough  fund,"  applicable  only  to  the  purposes  of 
the  payment  of  such  expenses  as  in  the  said  statute  mentioned  in 
connexion  with  the  said  city ;  that  the  borough  fund  had  never  been 
sufficient  for  such  purposes  without  the  aid  of  borough  rates,  which, 
from  time  to  time,  had  been  levied  for  such  purposes ;  that  the  navi- 
gable river  Wensum,  Wenson,  or  Yare,  passed  or  flowed  through  or 
near  the  city,  and  thence  to  Ghreat  Yarmouth,  and  that  a  branch 
thereof,  called  the  Trowse  Hithe,  was  within  a  mile  from  the  city ; 

^  21  Law  J.  Rep.  (k.  s.)  Chanc.  139. 
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that  over  part  of  this  river  and  the  branch  the  corporation  had  juria* 
diction ;  that  the  corporation  were  promoting  a  bill  in  parliament  for 
enabling  them  more  effectually  to  improve  and  maintain  the  naviga- 
tion of  the  said  river  and  branch,  to  levy  tolls,  &c.,  to  alter,  amend, 
and  enlarge  the  powers  of  certain  acts,  and  among  them  to  repeal  so 
much  of  the  statute  of  the  second  year  of  the  reign  of  Queen  Vic- 
toria as  related  to  tonnage  dues  thereby  authorized  to  be  levied,  and 
to  provide  a  new  mode  of  application  thereof,  and  other  purposes; 
that  the  corporation  had  expended  2,662^  out  of  the  borough  fund  in 
paying  the  expenses  of  surveys,  &c.,  for  the  purpose  of  procuring  the 
intended  act.  The  information  then  prayed  (among  other  things)  an 
injunction  to  restrain  the  defendants  from  promoting  the  said  bill,  or 
any  other  bill  for  the  purposes  aforesaid,  by  means  or  at  the  expense  * 
of  the  borough  ftmd. 

The  injunction  was  granted  on  notice  of  motion,  and  after  a  dis* 
cussion.^  The  answer  was  put  in  on  the  20th  of  April,  1848,  and  it 
stated  that  the  projected  improvement  would  tend  greatly  to  the  - 
benefit  of  the  inhabitants  of  Norwich  by  facilitating  the  access  of 
shipping  to  that  city,  and  increasing  the  trade  thereof;  and  that  the 
defendants  were  authorized  by  a  local  act  of  parliament  (2  &  3  Vict 
c  IxiL)  to  levy  certain  tonnage  dues,  and  to  apply  them  for  the  pur- 
poses specified  in  that  act,  and  after  the  performance  of  those  pur^ 
poses,  for  widening  the  streets  of  Norwich  and  removing  projecting 
buildings  and  other  obstructions  therein,  and  for  removing  projecting 
buildings  and  banks  on  the  sides  of  the  river,  and  other  obstructionB 
to  the  navigation  thereof;  and  that  there  was  a  surplus  arising  from 
the  tonnage  dues,  which  was  applicable  to  the  improvement  of  the 
city,  and  the  navigation  of  the  river,  but  there  was  not,  nor  had  there 
been,  since  the  passing  of  the  Municipal  Corporations  Reform  Act| 
any  surplus  of  the  borough  fund ;  and  that  the  treasurer  of  the  cor- 
poration was  in  the  habit  of  receiving  the  tonnage  dues  as  well  as 
the  other  revenues  of  the  corporation  which  formed  the  borough  fimd, 
and  of  paying  them  to  his  bankers  in  such  manner  that  the  same 
were  all  blended  in  one  account ;  and  that  he  had  paid  2,662^  by 
checks  on  his  bankers  to  engineers  and  surveyors  whom  the  corpo- 
ration had  employed  to  make  surveys  and  plans  of  the  river,  and  of 
the  intended  improvements  in  order  to  enable  them  to  procure  the 
passing  of  the  proposed  bill  through  parliament;  and  the  answer 
submitted  that  as  the  improvements  intended  to  be  made  under  the 
powers  of  the  proposed  act  would  tend  greatly  to  benefit  the  city  and 
the  inhabitants  thereof,  and  as  the  local  act  contemplated  the  im- 
provement of  the  navigation  of  the  river  as  one  of  the  objects  to 
which  the  surplus  of  the  tonnage  dues  should  be  applied,  and  as 
there  was  a  surplus  arising  from  those  dues,  the  obtaining  of  an  act 
for  the  improvement  of  the  navigation  was  an  object  to  which  the 
borough  fund,  and  more  particularly  the  fund  arising  from  the  duesy 
might  be  properly  applied,  it  being  intended  that  the  amount  so  ap- 

i  So  stated  hy  Mr.  Staart,  although  that  does  not  appear  by  the  report  of  the  case, 
16  Sim.  225. 
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plied  should  be  repaid  out  of  the  first  moneys  to  be  raised  under  the 
powers  of  the  proposed  act 

The  92d  section  of  the  Municipal  Corporations  Reform  Act  enacts 
that  the  borough  fun4  shall  be  applied  towards  payment  of  the  sala- 
ries of  the  mayor,  recorder,  town*clerk,  and  treasurer  of  the  corpora* 
tion,  the  expenses  of  preparing  burgess  lists,  ward  lists,  and  notices, 
and  of  prosecuting,  maintaining,  and  punishing  offenders,  &c.,  and  in 
case  it  shall  be  more  than  sufficient  for  those  purposes,  the  surplus 
shall  be  applied  under  the  direction  of  the  council  for  the  public  be* 
nefit  of  the  inhabitants  and  improvement  of  the  borough. 

The  local  act  relating  to  the  tonnage  dues,  affcer  mentioning  the 
purposes  to  which  those  dues  are  to  be  applied  in  the  first  inskmce, 
concludes  thus:  <<  Lastly,  after  the  performance  of  all  the  purposes 
hereinbefore  mentioned,  for  or  towards  making  any  improvements 
in  the  said  city  of  Norwich,  and  particularly  for  widening  the  streets 
and  the  roads  and  ways  in  and  leading  to  tlie  said  city,  and  removing 
projecting  buildings  and  other  obstructions  therein,  and  for  remov- 
mg  projecting  buildings  cmd  banks  on  the  sides  of  the  river  running 
through  the  said  cily,  and  other  obstructions  to  the  navigation 
thereof 

On  the  4th  of  May,  1848,  the  case  came  before  Sir  Lancelot  Shad* 
well,  when,  in  support  of  the  injunction,  the  following  cases  were 
cited.  The  AUomey-Oeneral  v.  The  Mayors  Sfc.  of  Liverpool^  1 
MyL  &  Cr.  171 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc  61 ;  The  AUomey- 
General  v.  The  Oorporatum  of  LUchfieldy  13  Sim.  547. 

On  behalf  of  the  corporation,  their  treasurer,  and  town-derk,  the 
following  cases  were  relied  on.  The  Attorney^  Oeneral  v.  The  Mayor ^ 
Src.  of  Norwich^  2  Myl  &  Cr.  406;  Ware  v.  The  Grand  Junction 
Waterworks  Company^  2  Russ.  &  M.  470;  s.  c.  9  Law  J.  Rep. 
Chaac  169;  Briffht  v.  Northy  2  PhilL  216;  s.  c.  16  Law  J.  Rep. 
N.  s.)  Chanc.  255;  Parker  v.  The  Biver  Dtrnn  Navigation  Company^ 

De  G.  &  Sm.  192 ;  The  Attorney"  General  v.  The  Manchester  and 
Leeds  Railway  Oompaaiyy  1  RaiL  Cas.  436. 

On  that  occasion,  the  Vice-Chancellor  of  England,  after  referring 
to  the  92d  section  of  the  Municipal  Corporation  Act,  and  to  the 
clause  set  forth  of  the  local  act,  said,  he  considered  that  the  same 
observation  might  be  made  with  respect  to  both  those  enactments, 
namely,  that  they  had  reference  to  the  state  of  the  law  as  it  existed 
when  they  were  made,  and  that  they  did  not  authorize  the  corpora^ 
tion  to  apply  the  funds  in  obtaining  powers  which  were  not  then 
vested  in  tnem,  and  could  not  be  vested  in  them,  except  by  an  act  of 
parliament  specially  passed  for  the  purpose. 

His  honor  then,  upon  the  question  of  costs,  declared  that  if  this 
court  had  sanctionea  the  application  to  parliament,  it  would  have 
allowed  the  corporation  the  expenses  of  the  application ;  but  if  trus- 
tees, whether  they  are  a  public  body  or  private  individuals,  thought 
proper  to  apply  to  parliament  without  the  sanction  of  the  court,  to 
enable  them  to  carry  into  effect  a  project  which,  however  beneficial  it 
xnight  be,  might  eventually  fail,  the  court  would  not  allow  them  to 
retain  their  expenses  out  of  the  trust  fond ;  and  his  honor  continued 
the  injunction. 
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Stuartj  Le€j  and  Brooksbank  now  appeared  in  support  of  an  ap- 
peal from  this  order,  and  contended  that  as,  by  the  local  act,  the  cor- 
poration had  authority  to  levy  tonnage  dues,  and  to  apply  them  to 
certain  specified  purposes,  and  afterwards  ^'  in  removing  projecting 
banks  on  the  sides  of  the  river,  and  other  obstructions  to  the  naviga- 
tion thereof;"  and  there  being  a  surplus  of  the  tonnage  dues,  which 
surplus  formed  part  of  the  borough  fund,  the  proposed  works,  if  sanc- 
tioned by  parliament,  would  be  both  legitimately  within  the  intention 
of  the  local  act,  and  most  beneficial  to  the  inhabitants  of  Norwich. 
The  ground  of  the  Vice- Chancellor  of  England's  judgment  seemed 
to  be  erroneous ;  for  treating  the  tonnage  dues  on  the  same  footing 
as  part  of  the  borough  fund,  his  honor  held  that,  as  there  was  no 
surplus  of  the  borough  fund  so  constituted,  there  was  n6  power  in 
the  corporation  to  apply  the  money  as  they  proposed  to  do.  The 
tonnage  dues  themselves,  except  as  to  any  surplus  of  them,  were, 
however,  no  part  of  the  borough  fund.  Besides  the  cases  refenred  to 
in  the  court  below,  the  case  of  The  Attorney' General  v.  Andrews^ 
2  M.  &  Gor.  226;  s.  c.  2  Hall  &  Twells,  431;  20  Law  J.  Rep.  (n.  s.) 
Chanc.  467,  was  observed  on  and  distinguished  firom  the  present. 
The  effect  of  obtaining  the  act  would  be  to  create  a  surplus  of  the 
borough  fund,  the  absence  of  a  surplus  of  which,  at  this  time,  the  Vice- 
Chancellor  of  England  made  the  ground  of  refiising  permission  to  go 
to  parliament  It  was  not  a  wise  or  prudent  exercise  of  the  discretion 
of  the  Court  of  Chancery  to  restrain  the  subject  from  going  to  parlia- 
ment for  its  sanction  to  the  performance  of  a  great  public  work,  and 
if  the  relators  were  to  succeed  in  such  a  case,  as  weU  might  any  two 
out  of  ten  thousand  rate-payers  have  prevented  the  application  for 
the  local  act  already  in  existence. 

Bethell,  Walker,  and  Rogers  were  for  the  relators,  and  in  answer  to 
a  question  from  Lord  Justice  Knight  Bruce,  submitted  to  a  declara- 
tion that,  without  prejudice  to  any  question  of  costs,  and  without 
prejudice  to  any  question  whatever,  the  order  and  injunction  were 
not  to  be  considered  or  treated  as  restraining  or  relating  to  the  expend- 
iture or  application  of  the  borough  fund,  or  any  part  thereof,  to  or 
for  any  other  purpose  than  for  seeking  or  applying  for  or  endeavoring 
to  obtain  the  act  of  parliament  for  the  purpose  of  enabling  or  author- 
izing the  widening,  &c.,  of  the  river  Wensum,  and,  &c.  It  was  also 
declared  that  the  injunction  did  not  relate  to  the  expenditure  or  ap- 
plication in  any  manner  of  the  tonnage  dues. 

S.  R  Williams  appeared  for  the  treasurer  and  the  town-clerk,  but 
did  not  support  the  appeal. 

Knight  Bruce,  L.  J.  The  declaration  being  agreed  to,  that  Sir 
Lancelot  ShadwelPs  order  only  prevents  the  application  of  the 
borough  fund  to  the  purpose  of  soliciting  their  act  of  parliament; 
and  it  being  admitted  that  that  order  does  not  relate  to  the  tonnage 
dues  or  their  expenditure,  the  case  is  reduced  to  one  of  costs,  and  to 
whether  the  corporation  are  justified  in  applying  any  part  of  the  bo- 
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rough  fimd  in  soliciting  snch  an  act  as  this.  What  would  have  been 
our  decision  if  there  had  been  a  surplus  of  that  fund,  we  do  not  say. 
There  is  no  surplus  of  the  borough  fund.  We  are  of  opinion  that, 
in  the  absence  of  such  a  surplus,  the  proposed  application  of  the 
borough  fund  to  the  purpose  of  soliciting  the  act  of  parliament,  the 
subject-matter  of  dispute,  would  be  substantially  in  contravention  of 
the  Municipal  Corpcnrations  Act,  which  act  created  that  fund  and 
constituted  it  a  tn^t  fund.  We  think  that  the  application  of  any 
part  of  it  to  the  proposed  purposes  would  be  a  misapplication  of  that 
trust  fund ;  and,  constituted  as  the  fond  is,  it  is  the  province  of  the 
court  to  restrain  such  application,  and  on  account  oi  the  particular 
nature  of  the  trust  and  of  the  property,  to  do  so  at  the  instance  of  the 
Attorney-GeneraL  With  such  a  declaration,  therefore,  as  I  have 
mentioned,  the  motion,  we  think,  ought  to  be  refused;  but  whether 
with  or  without  costs  we  shall  presently  determine. 

Lord  Cranworth,  L.  J.  As  I  entirely  concur  in  the  view  of 
the  nature  and  constitution  of  this  fund  which  has  been  expressed 
by  my  learned  brother,  and  as  upon  these  points  the  general  result 
of  my  judgment  would  be  the  same  as  his,  it  would  be  a  waste  of 
time  were  I  to  repeat  his  observationB  in  any  language  of  my 
own.  I  may,  however,  say,  that  cases,  as  well  before  the  Court  oi 
Queen's  Bench  as  before  Lord  Cottenham,  show  that,  under  certain 
circumstances,  there  are  purposes,  not  enumerated  in  the  92d  section 
of  the  Municipal  Corporations  Act,  to  which  the  corporation  axe  en- 
titled to  apply  the  borough  fimd ;  but  then  those  are  purposes  which, 
although  not  enumerated  or  expressed  in  the  section,  are  plainly  and 
of  necessity  within  the  scope  and  spirit  of  the  act 

The  several  counsel  for  the  corporation  then  addressed  the  court, 
contending  that,  although  the  motion  was  refused,  still,  as  the  order 
below  had  been,  in  effect,  varied  by  the  declaration  now  made  by  the 
court,  a  variation  which  could  not  have  been  made  without  an  ap- 
peal, the  motion  ought,  therefore,  to  be  refused,  without  costs.  The 
Vice- Chancellor  of  £Sngland  had  treated  the  borough  fund  and  the 
tonnage  dues  on  the  same  footing,  in  which  this  court  did  not  agree. 
Then,  the  corporation  might  not  be  able  to  pay  the  costs,  and  a  dU* 
tfingas  might  issue,  and  the  effect  of  the  decree  of  the  court  would 
be,  that  the  funds  of  the  corporation  could  not  be  applied  in  payment 
of  the  costs,  leaving  the  members  of  the  corporation  liable. 

Knight  Bruce,  L.  J.  ExjMRssing  my  own  individual  opinion 
only,  I  think  that,  although  I  consider  the  words  of  the  Vice-Chan- 
cellor  of  England's  judgment  have  rendered  the  declaration  now 
made  necessary  to  prevent  all  future  disputes  on  this  particular  mat- 
ter,— to  show  that  the  question  of  the  borough  fund  was  that  only 
in  contest,— -yet  the  motion  ought  to  be  refused,  v^th  costs. 

Lord  Cranworth,  L.  J.  I  quite  acree  with  the  decision  as  to 
the  costs ;  but  I  go  still  farther,  for  1  cannot  say  I  see  any  rea- 
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son  for  the  declaration  which  has  been  made.  It  has  been  argaed 
that  the  srurplos  of  the  tonnage  dues  forms  ipso  facto  part  of  the 
borough  fund ;  but  that  is  a  faUacy,  for  every  shilling  of  the  tonnage 
dues  is  made  applicable  to  certain  specified  purposes,  not  as  part  of 
the  borough  fund,  but  as  tonnage  dues  applicable  to  purposes,  some 
of  which  are  identical  with  the  destination  of  the  borough  fund.  On 
the  whole,  I  agree  that  the  appeal,  having  entirely  failed,  must  be 
dismissed,  with  costs. 


jBi  re  Knowles.* 

Noyember  2M,  1851. 

Ploifment  of  Money  out  of  Court  *^  Administration^  whether  Diocesan 

or  I^eroffotive  —  Trustees  Relief  Act. 

IVutees  and  executors  of  penonal  estate  sitnate  wholly  in  the  diocese  of  C.  sold  and  real* 
ized  the  same.  The  will  was  proved  in  the  diocesan  ooort  One  of  the  trustees  and  ex- 
ecutors died  in  the  lifetime  of  ue  other,  and  on  the  death  of  the  other  trustee  and  ezecntor 
letters  of  administration  to  his  estate  were  taken  out  in  the  same  court  by  A,  B,  and  C. 
One  of  the  parties  entitled  to  a  share,  nnder  the  wiU  of  the  testator,  died  intestate,  pos- 
sessed of  no  other  property,  and  letters  of  administration  to  his  estate  were  taken  out  by 
his  next  of  kin  in  the  same  court.  A,  B,  and  C  paid  the  share  into  court,  nnder  the  stat- 
ute 10  &  11  Vict  c  96.  The  person  entitled  to  the  share  petitioned  for  its  payment  out 
of  court,  and  the  same  was  directed,  notwithstanding  that  pierogatiye  letters  of  adminis- 
tiation  were  not  taken  out. 

This  was  a  petition  presented  in  the  matter  of  the  statute  10  & 
11  Vict  c  96,  the  ^  Trustees  Belief  Act,"  and  in  the  matter  of  the 
trusts  of  the  will  of  Thomas  Knowles,  deceased.  The  facts  were 
these:  —  Thomas  Knowles,  of  Walton-on-the-Hill,  Lancashire,  by 
his  will,  dated  the  16th  of  February,  1810,  after  directing  the  pay- 
ment of  all  his  debts,  funeral  expenses,  and  charges  of  probate,  gave, 
devised,  and  bequeathed  all  his  real  and  personal  estate  and  effects  to 
William  Harvey  and  James  Harvey,  both  of  Liverpool,  in  the  county 
of  Lancaster,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  sell  the  same,  and  out  of  the  produce  to  pay  certain  legacies, 
and  to  divide  and  distribute  the  residue  into  four  equal  parts,  and  put 
and  place  them  out  at  interest,  and  pay  the  dividends,  int^st,  and 
annual  produce  of  one  share  to  his  son,  Michael  Knowles,  for  his  life, 
and  after  his  death  upon  trast  to  divide  the  capitsd  among  all  hb 
children,  who  being  sons  or  a  son  should  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age  leaving  issue  at  their  or  his  decease, 
or  bora  in  due  time  afterwards ;  or  who  being  daughters  or  a  daughter 
should  attain  that  age,  or  marry,  in  equal  shares ;  and  if  but  one  such 
child,  in  trust  for  that  one  child ;  and  if  no  child,  then  the  share  was 
to  be  divided  among  his,  the  testator's,  two  other  sons  and  daughter 

1  21  JLaw  J.  Bep.  (N.  8.)  Chanc.  142;  15  Jur.  1168. 


COURTS  OF  CHANCERY,  1851-52.  99 

In  re  Enowlef . 

in  the  same  manner.  The  trasts  of  the  other  three  fourths  were  in 
favor  of  the  other  two  sons  and  the  daughter,  with  similar  cross  trusts 
over  for  the  benefit  of  the  testators's  sons  and  daughters  in  each  case 
where  there  should  be  no  child  who  took  a  vested  interest 

William  Harvey  and  James  Harvey  were  appointed  executors. 
The  testator  died  m  April,  1811,  and  his  will  was  proved  by  both  ex* 
ecutors  on  the  30th  of  May  following  in  the  Consistory  Court  of 
the  Bishop  of  Chester.  The  trustees  and  executors  realized  the 
assets,  paid  all  the  debts  and  legacies  and  testamentary  expenses. 
AU  the  four  children  of  the  testator,  three  sons,  and  one  daufi;hter,  had 
issue  living  at  their  deaths,  and  all  but  Michael  received  their  respect- 
ive shares  of  the  residue.  William  Harvey  died  in  1838.  James 
Harvev  died  in  1841,  and  letters  of  admmistration  of  his  goods, 
chattels,  and  credits  were  on  the  3d  of  June,  in  that  year,  granted  by 
the  Consistory  Court  of  the  Bishop  of  Chester  to  Robert  Ellison 
Harvey,  Thomas  Mather,  and  Thomas  Harvey. 

Michael  Knowles  had  seven  children,  three  of  whom  died  in  his 
lifetime  under  the  age  of  twenW^-one  years  and  without  having  been 
married.  Michael  Knowles  cQed  in  September,  1834.  Thomas 
Knowles,  one  of  the  four  surviving  children  of  Michael,  left  England 
during  his  father's  lifetime,  and  never  afterwards  returned  to  this 
country,  and  he  died  in  Ameiica  without  issue,  and  letters  of  admi- 
nistration in  August,  1848,  of  his  goods,  chattels,  credits,  and  efiects 
were  granted  by  the  Consistory  Court  of  the  Bishop  of  Chester  to 
William  Knowles,  his  brother,  and  one  of  his  next  of  kin. 

The  share  of  Thomas  Knowles,  the  son  of  Michae^  one  of  the  four 
children  of  the  testator,  amounted,  after  some  deductions,  to  378/.  3s, 
Id, ;  and  that  sum  Robert  Ellison  Harvey,  Thomas  Mather,  and 
Thomas  Harvey,  the  administrators  of  James  Harvey,  the  surviving 
executor  of  the  testator's  will,  paid  into  court  on  the  10th  of  March, 
1851,  under  the  provisions  of  the  Trustees  Relief  Act,  and  the  same 
was  placed  to  an  account  particularly  designated. 

William  Knowles,  another  brother,  and  a  sister  of  Thomas  Knowles, 
were  his  only  next  of  kin.  William  Knowles  and  the  other  next  of 
kin,  all  of  whom  resided  in  the  county  of  Lancaster,  presented  their 
petition,  entitled  in  the  matter  of  the  act  and  in  the  matter  of  the 
trusts  of  the  will  of  Thomas  Knowles,  praying  that  the  sum  of  378/. 
35.  id.  then  standing  in  the  bank  books  to  the  credit  of  the  Account- 
ant-General,  in  the  matter  of  the  act  and  of  the  trusts  of  the  will, 
might  be  paid  to  the  petitioner,  William  Knowles,  as  the  adminis- 
trator and  sole  legal  personal  representative  of  the  intestate  Thomas 

Knowles. 

At  the  hearing  of  the  petition,  on  the  26th  of  July,  1851,  Vice- 
Chancellor  Knight  Bruce  directed  the  production  of  certain  evidence, 
and  on  the  1st  of  August  made  the  order  as  prayed.  The  Registrar, 
however,  (Mr.  Colville,  jun.,)  required  the  production  of  prerogative 
letters  of  administration  to  the  estate  of  Thomas  Knowles  the  intes- 
tate. This  point  was  mentioned  to  his  honor,  who  agreed  at  that 
time  in  the  view  of  the  Registrar,  and  observed  that  if  the  practice 
of   requiring  prerogative  letters   of    administration    before   paying 
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money  out  of  court,  was  to  be  altered,  it  ought  to  be  done  by  the 
Lord  Chancellor,  and  suggested  that  the  question  might  be  men- 
tioned to  his  lordship,  and  his  opinion  taken,  or  be  put  into  his  paper 
on  some  stated  day  for  argument  During  the  long  vacation  of 
1851  the  Vice-Chancellor  Knight  Bruce  was  appointed  one  of  the 
Lords  Justices  of  Appeal.  On  the  5th  of  November,  1851,  the 
matter  was  mentioned  to  the  Lord  Chancellor,  when  his  lordship 
said,  that  as  Lord  Justice  Knight  Bruce  was  now  in  a  different  juris- 
diction to  that  which  he  exercised  when  he  made  the  order,  and  as 
the  Court  of  Appeal  exercised  the  same  jurisdiction  as  his  lordship, 
he,  the  Lord  Chancellor,  considered  that  the  question  had  better  be 
considered  and  adjudicated  on  by  the  Lords  Justices.  Accordingly, 
on  the  22d  of  November,  the  matter  was  brought  before  the  notice 
of  the  Court  of  Appeal,  when  the  petition  was  directed  to  be  in  the 
paper  of  the  24th  of  the  same  month,  and  Mr.  Colville,  jun.,  to  attend 
the  court 

JB,  F,  Smith  now  appeared  in  support  of  the  petition,  and  sub- 
mitted that  a  prerogative  administtution  was  wholly  needless.  It 
was  to  be  observed  that  the  administration  was  taken  out  before  the 
money  was  paid  in,  and,  in  fact,  was  taken  out  with  a  view  te  satisfy 
the  trustees  that  the  title  was  complete ;  but  they  on  some  suggestion 
of  others,  or  ideas  of  their  own,  considered  that  the  title  was  not  com- 
pleted by  that  act,  and  paid  the  money  into  court. 

Mr.  Colville,  jun.,  (the  Registrcur,)  in  answer  to  a  question  from  the 
court,  stated,  that  it  was  the  universal  practice  of  the  office  to  require 
the  production  of  prerogative  probates  or  prerogative  letters  of  ad- 
ministration, before  money  once  in  court  could  be  paid  out  The 
money  paid  in  was  always  considered  as  bcyna  notabilia  out  of  the 
diocese  in  which  the  testator  or  intestate  died. 

Knight  Bruce,  L  J.  All  things  being  as  thev  are  stated  on  these 
affidavits  to  be,  this  fund  being  from  first  to  last,  and  wholly  and 
entirely  Cestrian,  if  ever  there  was  a  case  in  which  the  rule  requiring 
prerogative  probates  and  prerogative  letters  of  administration  might 
be  relaxed,  that  is  the  present  case.  I  think  that  rule,  strict  as  it  is, 
and  perhaps  properly  strict,  may  be  dispensed  with,  and  that  this 
fund  may  be  paid  out  on  these  diocesan  letters  of  administration.  In 
agreeing  to  make  such  an  order,  it  must  be  most  distinctly  understood 
that  it  is  made  on  the  particular  state  of  circumstances  of  this  case, 
and  that  the  general  rule  as  to  prerogative  probates  and  letters  of  ad- 
ministration being  requisite  remains  in  all  respects  untouched. 

Lord  Cranworth,  L.  J.  I  agree  in  that  course.  The  diocesan 
letters  of  administration  were,  in  fact,  taken  out  before  the  money 
was  paid  into  court ;  and  I  confess  that,  in  agreeing  with  my  learned 
brother  in  the  order  now  to  be  made,  I  should  have  been  willing  to  make 
it  even  if  the  letters  of  administration  had  been  taken  out  after,  instead 
of  before,  the  payment  of  the  money  into  court  It  is,  however,  un- 
necessary now  to  decide  that;  and  the  order,  therefore,  will  be  that 
the  fund  be  paid  to  the  petitioner  on  the  diocesan  letters  of  adminis- 
tration. 
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Thb  Blind  ^hooj/  v.  Gorbn.^ 

•"  •  •  •'^ 

Payment  of  Money  out  of  Court  rr- Motion, 

•  •  •    • 

The  coart  win  not  make  nn  order  for  payment  of  money  out  of  coitrt,  except  opon  petition, 
however  email  the  sum  may  be.  **      •*     - 

In  this  case  a  small  sum,  amounting  to  about  90^.,  UaH  'been 
carried  over  to  the  separate  account  of  an  infant.     The  infant*  h^i' 
attained  the  age  of  twenty-one ;  and  '   * 

lUuch  now  applied,  upon  motion,  to  have  the  money  paid 
out  to  the  infant.  It  was  submitted  that  the  court  coulci  make 
such  an  order,  on  the  authority  of  Heathcote  v.  Edwards^  J?lc, 
S04.  It  was  true  that  a  similar  motion  had  been  refused  in  another 
case  of  Garratt  v.  Niblock^  5  Beav.  143 ;  but  the  sum  in  this  case 
was  very  small,  and  the  right  of  the  infant  was  perfectly  clear,  and 
if  the  court  could  make  the  order  on  motion,  instead  oi  petition,  it 
would  be  a  material  saving  in  so  small  a  fund.  The  expense  of  ob« 
taining  the  money  out  of  court  upon  motion  would  be  about  7/.,  and 
on  petition  as  much  as  132. 

Lord  Cranworth,  V.  C,  said,  it  was  contrary  to  the  practice  of 
the  court  to  allow  money  to  be  paid  out  on  motion.  The  case  of  Heath- 
cote V.  Edwards  only  showed  what  the  practice  was  in  the  time  of 
Lord  Eldon,  but  it  was  very  clear  that  a  contrary  rule  had  prevailed 
in  this  court  for  a  great  many  years.  He  could  not,  therefore,  make 
an  order  for  payment  of  money  out  of  court,  except  upon  petition. 


In  re  Spooner's  Trust.* 

Korember  12, 1S51. 

Power -^  Appomtmewt —  WiUs  Act — Residuary  Legatee. 

A  testatrix,  having  a  general  power  of  appointment,  upon  her  deatii,  over  a  stun  of  S,00(V^ 
after  referring  to  the  power,  directed  and  appointed  that  the  said  snm  should,  after  her 
deaUi,  be  paid  to  her  fonr  danghters  and  her  two  sons,  John  and  Joseph ;  and  the  testatrix 
u>pointc4  her  son  Joseph  her  execntor,  and  constitated  him  her  residuary  legatee.  Before 
the  deadi  of  the  testatnx,  her  son  John  died,  whereby  his  sixth  share  li^sed : — 

Held,  that  such  sixth  share  passed  by  the  residuary  daose  in  the  will  to  Joseph,  under  the 
prorisions  of  the  Wills  Act. 

I  mill.  ■  — — ^11*— ^»l— i^— — 

1  21  Law  J.  Rep.  (n.  s.)  Chaac.  144. 
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This  petition  stated  that  Thomas  Spooner,  deceased,  by  his  wiU| 
dated  the  4th  of  March,  1833,  oxaoqgst  other  bequests,  directed  his 
executors  to  invest  2,0002.  ii>.bap&*  3^  per  cent  annuities,  cuid  to 
pay  the  dividends  thereof  ;tp\ifrs*  Ann  Duncan,  a  widow,  for  her 
life,  and  after  her  dececEse '£o**f^ran8fer  the  annuities  unto  such  person 
or  persons,  or  in  sucl£  Vhafes  or  proportions  as  Ann  Duncan  should, 
by  her  will  or  anjr;Vcn£cil  thereto,  to  be  respectively  signed  in  the 
presence  of  at  le^^*one  witness,  direct  and  appoint;  and  the  testator 
appointed!.*{3i:ur.  persons  executors  of  his  will,  and  he  declared  that 
at  pr^Sei|t  ;£e*  left  the  residue  of  his  personal  estate  undisposed  of. 
Tl^,t&8fktor  died  in  March,  1839,  without  having  revoked  or  altered 
•  •i&is:w&I,  leaving  Mary  Spooner,  his  widow,  Jane  Turner,  Hannah 
•  /.  "llVGtddleton,  and  Ann  Duncan,  his  next  of  kin.  Affcer  the  death  of 
**the  testator,  his  executors  invested  the  sum  of  2,000/.,  part  of  his 
personal  estate,  in  the  purchase  of  2,209/.  155.  lid.,  31  per  cent  con- 
sols, in  their  names,  and  paid  the  dividends  thereof  to  Ann  Duncan 
during  her  life. 

Ann  Duncan,  by  her  will,  dated  the  13th  of  August,  1841,  aftar 
referring  to  the  power  in  that  behalf  given  to  her  by  the  will  of 
Thomas  Spooner,  deceased,  directed  and  appointed  that  the  sum  of 
2,000/.,  in  which  she  had  a  life  interest  under  such  will,  and  the  said 
bank  annuities  on  which  the  same  might  be  invested,  should,  after 
her  decease,  be  paid  and  transferred  to  her  daughters,  the  petitioner, 
Isabella  Mountz,  widow,  Mary  Ann  Duncan,  Rachel  Duncan,  and 
Dora  Duncan,  spinster,  and  her  son,  John  Duncan,  and  her  son, 
the  petitioner,  the  Rev.  Joseph  Duncan,  share  and  share  alike,  re- 
serving, nevertheless,  out  of  the  said  bequests,  the  sum  of  300/.  to 
make  provision  to  produce  an  annuity  of  30/.,  to  be  paid  by  her 
executors  unto  her  son  James  Duncan.  And  as  to  any  further  or 
other  sum  of  money  or  other  property  to  which  she  then  was  or 
might  thereafter  become  entitled  under  the  wiU  of  the  said  Thomas 
Spooner,  the  said  testatrix  left  the  same  to  be  divided  amongst  such 
of  her  children  as  might  be  then  living,  share  and  share  alike.  And 
the  said  testatrix  appointed  her  said  son,  the  Rev.  Joseph  Duncan,  and 
John  Woolsey,  Esq.,  executors  of  her  said  will,  and  she  constituted 
her  son,  the  Rev.  Joseph  Duncan,  her  residuary  legatee. 

Ann  Duncan  died  in  August,  1850,  and  at  l£at  time  her  estate 
was  entitled  to  a  proportionate  part  of  the  dividends  which  became 
due  at  the  half-yearly  day  of  payment  next  after  her  death.  The 
executors  of  Thomas  Spooner  paid  to  the  petitioner,  Joseph  Duncan, 
as  the  executor  of  Ann  Duncan,  the  sum  of  9/.  Is.  lOcL  as  the  propor- 
tionate part  of  such  dividends  from  the  last  day  of  payment  up  to 
the  day  of  her  decease,  and  the  sum  of  23/.  Is.  9(£,  the  balance  of  the 
said  dividends,  amounting  to  32/1  3s.  7d,  remained  in  their  hands. 
John  Duncan,  one  of  the  sons  of  the  testatrix,  Ann  Duncan,  died 
without  issue  in  her  lifetime,  and  thereby  the  sixth  share  of  the  said 
sum  of  2,209/.  ISs.  lie/,  lapsed,  and  fell  into  the  residue  bequeathed  to 
the  petitioner  Joseph  Duncan ;  that  the  executors  of  Thomas  Spooner 
then  paid  into  court,  under  the  act  for  the  relief  of  trustees,  the  said 
sums  of  23/.  l5.  9d  and  2,209/.  15s.  lid.     The  petitioners,  who 
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were  the  surviving  children  of  Ann  Duncan,  prayed  that  the  residue 
of  the  said  two  sums,  so  paid  into  court,  after  setting  apart  the  sum 
of  200L  for  the  purchase  of  the  annuity  given  by  Ann  Duncan  to  her 
son  James  Duncan,  and  after  payment  of  costs,  should  be  paid  over 
to  the  petitioners  in  equal  sixth  parts,  and  that  the  sixth  part  given  to 
John  Duncan,  deceased,  might  be  paid  to  Joseph  Duncan,  the  residu- 
ary legatee* 

The  question  raised  upon  this  petition  was,  whether  the  sixth  part 
of  the  fund  given  by  Ann  Duncan  to  her  son  John  Duncan,  and 
which  lapsed  by  his  death  during  her  lifetime,  was  payable  to  the 
persons  entitled  to  the  residuary  personal  estate  of  the  testator,  Mr* 
Bpooner,  as  having  been  unappointed  by  Ann  Duncan,  or  whether  it 
went  to  Joseph  Dmican,  who  was  the  residuary  legatee  under  the  will 
of  Ann  Duncan. 

Lewin  appeared  for  the  petitioners,  and  contended  that  the  share 
appointed  to  John  Duncan,  by  the  will  passed  under  the  residuary 
bequest  contained  in  Mrs.  Duncan's  will,  to  her  son  Joseph  Duncan ; 
that  this  was  the  result  of  the  27th  section  of  the  Wills  Act,  1  Vict, 
c.  26,  which  provided  that  any  bequest  of  personal  estate  of  a  testator, 
or  of  personal  property  described  in  the  general  manner,  should  include 
personal  estate,  which  the  testator  might  have  power  to  appoint  in 
any  manner  which  he  might  think  proper,  unless  a  contrary  intention 
should  appear  by  the  will ;  that  such  sixth  part,  which  Mbs.  Duncan 
had  ineffectually  appointed  to  her  son  John,  being  personal  estate, 
which  she  had  power  to  appoint  in  any  manner  she  might  think  pro- 
per, passed  under  her  residuary  bequest ;  that  no  contrary  intention 
appeared  by  the  will  of  the  testatrix,  who  must  be  taken  to  have 
known  that  by  a  general  rule  applicable  to  wills,  any  bequest  which 
failed  by  the  death  o{  the  legatee  in  her  lifetime,  would  pass  under 
the  residuary  gift,  if  any  such  were  contained  in  the  will.  The  fol- 
lowing cases  were  cited  in  support  of  this  argument: — Easumv. 
Applefordf  10  Sim.  274 ;  s.  c.  5  Myl.  &  Cr.  66 ;  10  Law  J.  Rep.  (n.  s.^ 
Chanc.  81 ;  Carter  v.  Taggarti  16  Sim.  423 ;  Jenaur  v.  Jenaur^  10 
Ves.  562. 

Chandless  appeared  for  the  widow  and  next  of  kin  of  Mr.  Spooner, 
and  contended  that  they  were  entitled  to  the  sixth  part  of  the  fund 
which  lapsed  by  the  death  of  John  Duncan,  such  share  having  been 
unappointed  by  his  wilL 

KiNDERSLE Y,  V.  C.  —  The  first  question  is  with  reference  to  the 
residuary  bequest,  and  upon  eveiy  authorib^  I  apprehend  that  the 
words  "  constituting  my  son,  the  Rev.  Joseph  Duncan,  my  residuary 
legatee  "  must  mean  the  same  thing  as  if  the  testatrix  had  said,  ^  I 
give  all  the  rest  and  residue  of  my  personal  estate  to  mv  son,  the  Rev. 
Joseph  Duncan,"  and  if  a  testator  gives  all  the  rest  and  residue  of  his 

Eersonal  estate  to  A.  B.,  he  intends  to  give  and  does  give  every  thing  he 
as  not  disposed  of  by  his  will  If  by  any  reason  a  gift  is  rendered  in- 
operative, the  effect  of  the  residuary  bequest  is  to  give  every  thing 
not  disposed  o£    It  is  no  argument  to  say  he  has  only  given  to  the 
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residuary  legatee  after  the  particular  bequests.  That  is  the  case  irre* 
spective  of  any  power.  Now,  the  effect  of  the  Wills  Act  is  to  make 
a  general  bequest  operate  the  same  as  if  the  testator,  referring  to  the 
power,  had  purported  to  make  the  bequest  under  it  Therefore,  even 
if  the  testatrix  had  not  referred  to  the  power  at  all,  or  made  any 
specific  gift  of  the  2,000{.,  the  residuary  bequest  of  her  own  persons 
estate  would  have  operated  as  a  gift  of  the  2,000/.,  over  which  she 
had  a  general  power  of  appointment  If  it  would  do  so,  it  appears 
to  me  on  the  universal  construction  of  a  residuary  bequest,  it  must 
carry  every  part  of  the  particular  fund  over  which  she  has  power  of 
appointment,  and  which,  although  she  has  attempted  to  appoint, 
she  has  not  effectually  appointed  by  reason  of  the  death  of  the  party. 
I  do  not  see  any  expression  of  intention  that  the  residuary  bequest 
was  not  meant  to  carry  all ;  and  I  think  that  Ann  Duncan,  having 
made  an  appointment  of  the  2,000/.  in  favor  of  several  persons  as 
tenants  in  common,  one  of  whom  has  died  in  the  lifetime  of  the  tes- 
tatrix, and  having  appointed,  by  will,  the  Rev.  Joseph  Duncan,  her 
son,  her  residuary  legatee,  he  is  entitled  to  that  share  which  would 
have  gone  to  John  Duncan,  but  which  has  lapsed  by  his  death.  As 
to  costs,  I  think  the  particular  fund  ought  to  bear  the  costs  properly 
incurred  in  relation  to  the  execution  of  the  trusts. 


SoLTAU  V.  De  Held.! 

Deoembor  9, 10, 11,  23, 1851. 

Nuisance^  Publicand  Private — Bell-ringing — Demurrer '^BijuncHon, 

The  plaintiff,  in  the  year  1817,  became  the  lessee  of  a  dwelling-house,  which  formerly  con- 
atituted  part  of  a  lan^  mansion,  the  other  part  of  which  was  occupied  as  a  dwelling-house 
till  the  year  1848,  when  it  waa  purchased  on  behalf  of  a  Roman  Catholic  community,  who 

converted  the  l'^*''''^**  vvk'^vna  mfo  •  AYmv^Al     A«t<i   A«<wt^A^    a   WaII   a*  ^Iia  *#««>  ^^^   *1«a  !._ ^I.!.1- 


bell  was  rung 

Subsequently, ^-_  __^ „ ^ „. „. 

the  house  so  adjoining  to  the  plaintiff's  house,  and  a  belfry  was  erected  containing  six 
lari^-sized  bells.  These  bells  were  also  rung  very  frequently.  The  plaint^  brought  an 
action  against  the  defendant,  who  was  priest  of  this  Catholic  diapel,  on  the  ground  that 
the  beHfl  were  a  nuisance,  and  recovered  40s.  damages.  The  beUs  were  afUrwai^s  rung 
only  on  Sundays  for  five  i>eriod8  of  five  minutes  each.  The  plaintiff  filed  his  bill  for  an 
injunction  to  restrain  the  ringing :  — * 

Held,  upon  demuner  for  want  of  equity,  that  a  bill  might  be  filed  by  an  individual  alleging 
a  private  nuisance,  although  the  nuisance  might  at  tiie  same  time  be  public 

Bdd,  a2so,  that  the  plaintiff,  having  brought  his  action  for  damages  in  respect  of  the  ringing 
of  beUs,  though  to  a  greater  extent  than  waa  subsequently  practised,  need  not  commence 
a  fresh  action  for  every  modified  form  of  bell-ringing;  but  that  if  the  plaintiff  had  not 
obtained  a  verdict  at  law,  that  was  no  ground  of  demurrer  to  a  bill  for  an  injunction. 
The  demuirer  was,  therefore,  ovemled. 

The  demurrer  being  overruled,  the  plaintiff  moved  for  an  injunction  to  restrain  the  ringing 
of  these  bells,  which  was  granted  so  far  as  they  occasioned  an  annoyance  to  the  plaintilif  oi 
his  family. 

This  case  came  on  first  upon  a  general  demurrer  for  want  of  equityi 

1 21  Law  J.  Bep.  (sr.  s.)  Chanc.  158. 
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and,  upon  the  demtirrer  being  ovenruledi  a  motion  was  then  made  on 
behalf  of  the  plaintiff  for  an  mjunction. 

The  bill  stated,  that  previously  to  the  25tb  of  March,  1817,  the  late 
Lord  Teignmouth  resided  in  a  mansion-house,  with  pleasure-grounds 
and  appurtenances  thereto  belonging,  situate  in  Park  Road,  Clapham, 
then  called  Acre  Lane,  and  which  mansion-house,  after  Loid  Teign- 
mouth ceased  to  reside  there,  was  converted  into  two  dwelling- 
houses,  but  without  there  being  any  party-wall  between  them.  That 
on  the  2dth  of  March,  1817,  the  plaintiff,  William  Soltau,  became  the 
purchaser  of  one  of  these  houses  for  the  residue  of  a  term  of  sixty- 
nine  years,  at  the  yearly  rent  of  130/.  That  the  plaintiff  had  ever  ^ 
since  resided  in  this  house  with  his  family.  That  the  adjoining  * 
house,  which  was  so  separated  from  his,  was  occupied  between  1817 
and  1848,  as  a  place  of  residence.  That  in  Jul^,  1848,  this  last-men- 
tioned house  was  purchased  on  behalf  of  a  religious  order  or  society 
of  persons,  professing  the  Roman  Catholic  religion,  called  the  Re- 
demptorist  Fathers,  and  they  determined  to  set  apart  a  portion  of  the 
building  for  religious  worship,  and  accordingly  appropriated  the 

Sound-floor  to  that  purpose,  and  appointed  the  Rev.  Frederick  De 
eld,  the  defendant  to  this  suit,  to  officiate  as  priest,  and  to  exercise 
the  rites  of  his  religion.  That  since  the  month  of  July,  1848,  the 
said  house  was  called  St  Mary's  Catholic  Chapel ;  that  in  August, 
1848,  the  said  Rrederick  De  Held,  or  some  other  person  superintend- 
ing the  performance  of  religious  worship  in  this  chapel,  caused  a 
wooden  mime  to  be  erected  on  the  roof  of  the  house,  and  suspended 
a  bell  thereto ;  that  such  bell  was  toUed  and  rung  for  five  days  in  the 
week  five  times  every  day ;  that  it  was  rung  six  times  on  Saturday, 
and  oftener  on  Sunday ;  the  ringing  ordinary  commenced  as  early 
as  five  o'clock,  and  continued  for  ten  minutes  or  thereabouts,  to  the 
great  discomfort  and  annoyance  of  the  plaintiff  and  the  other  mem- 
bers of  his  family ;  that  on  the  12th  of  October,  1848,  the  plaintiff 
wrote  a  letter  to  the  superiors  of  the  said  Roman  Catholic  establish- 
ment, which  was  to  the  following  effect:  "  Sir,  or  Sirs, — As  well  on 
the  part  of  myself  and  neighbors  as  the  parish  generally,  I  have  to 
complain  of  the  great  annoyance  of  the  bell  vou  have  caused  to  be 
erected  on  the  roof  of  your  house,  and  which  is  loudly  tolled  as  early 
as  five  o'clock,  and  very  frequently  afterwards  during  the  morning, 
afternoon,  and  evening.  "We  hope,  on  your  receiving  this  representa- 
tion, you  will  take  immediate  measures  to  abate  the  great  nuisance, 
and  thereby  relieve  me  and  mv  neighbors  and  the  rest  of  the  inhabit- 
ants of  this  parish  firom  any  nirther  disturbance.  I  am.  Sir,  or  Sirs, 
Your  obedient  servant,  W.  Soltau."  That  no  answer  was  returned 
to  this  letter ;  that  the  plaintiff  had  recently  discovered  that  the  said 
Redemptorist  Fathers  on  the  8th  of  November,  1848,  caused  a  notice 
to  be  given  under  the  provisions  of  the  31  Oeo.  3,  c.  32,  that  this 
house  was  intended  to  be  used  as  a  Roman  Catholic  chapel,  and  it 
was  accordingly  registered  as  directed  by  the  act.  That  notwith- 
standing the  plaintLBPs  remonstrance,  the  bell  of  this  chapel  was  con- 
tinued to  be  tolled  and  rung  as  before,  to  the  great  annoyance  of 
the  plaintiff  and  also  of  his  neighbors ;  and  thereupon  the  plaintiff 
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and  several  other  persons  determined  to  send  a  notice  in  writing  with 
respect  to  the  annoyance  to  Dr.  Wiseman,  who  exercised  ecclesias- 
tical jurisdiction  over  the  defendant  as  priest  of  the  chapel.  That 
such  notice  was  to  the  following  effect :  '^  To  the  superiors,  directors, 
managers,  and  occupiers  of  the  Roman  Catholic  House  and  Esta- 
blishment, at  Park  Boad,  Clapham,  and  to  all  others  whom  it  may 
concern, —  We,  the  undersigned  occupiers  of  dwelling-houses  in  the 
vicinity  of  the  house  and  establishment  above  mentioned,  desire  to 
represent  that  we  are  subjected  to  a  great  inconvenience  and  annoy- 
ance from  the  loud  and  frequent  ringing  (often  at  unseasonable  hours) 
of  the  large  and  harsh-sounding  bell  some  time  since  erected  upon  an 
open  frame  on  the  roof  of  the  said  house.  The  practice  we  complain 
of  is  offensive  alike  to  our  ears  and  feelings,  disturbs  the  quiet  and 
comfort  of  our  houses,  molests  us  in  our  engagements  whether  of 
business,  amusement,  or  devotion,  and  is  peculiarly  injurious  and  dis- 
tressing when  members  of  our  household  happen  to  be  invalids.  It 
tends  also  to  depreciate  the  value  of  our  dwelling-houses.  Under 
these  circumstances  we  trust  you  will  immediately  take  the  present 
complaint  into  your  serious  consideration,  and  voluntarily  redjfess  the 
grievance  instead  of  constraining  us  to  have  recourse  to  the  law  to 
abate  what  we  all  from  experience  deem  a  very  grave,  indeed  into- 
lerable, nuisance.  Dated,  21st  of  December,  1848."  That  a  copy  of 
this  document  was  served  on  Mr.  Halting,  the  solicitor  of  Dr.  Wise- 
man and  of  the  defendant  That  on  the  1st  of  February,  1849,  the 
plaintiffs  solicitor  had  an  interview  with  Mr.  Harting,  who  stated 
that  he  had  seen  Dr.  Wiseman  and  some  other  persons  on  the  subject 
of  the  complaint,  and  he  then  admitted  that  the  said  bell  was  rung 
five  times  a  day  five  days  in  the  week,  six  times  on  Saturdays,  and 
somewhat  oftener  on  Sundays,  but  that  the  said  bell  was  never  rung 
for  any  but  public  purposes,  that  is  to  say,  purposes  interesting  to  the 
Catholic  population,  and  not  for  any  household  purposes ;  that  these 

Kublic  purposes  were  as  follows,  for  five  days  in  the  week  the  Ange- 
is  bell  was  rung  thrice  as  notice  to  all  good  Catholics  to  utter  a 
prayer  in  honor  of  the  Virgin,  and  twice  a  day  the  bell  sounded  for 
mass.  It  was  further  stated  that,  in  deference  to  the  wishes  intimat- 
ed in  the  plaintiff^s  letter,  the  hour  of  the  early  bell  had  been  altered 
firom  five  to  six  o'clock,  and  that  willingly,  if  they  could,  they  would 
meet  the  desires  of  the  neighbors  still  further,  but  this  they  could  not. 
The  bill  then  stated  that  in  the  month  of  May  last  a  church  capa- 
ble of  holding  four  hundred  persons  was  erected  on  the  ground  at- 
tached to  the  premises  so  used  as  a  chapel  and  religious  establish- 
ment, and  such  church  was  opened  on  the  14th  of  May,  1851,  and  it 
had  ever  since  been  used  for  religious  worship,  and  a  steeple  or  tower 
one  hundred  feet  hi^h  was  built  as  part  of  the  church,  and  in  March 
last  six  bells  were  placed  in  the  steeple,  and  on  the  occasion  of  the 
church  being  opened,  the  bells  were  rung  nearly  the  whole  of  the  day ; 
that  this  church  was  called  the  Church  of  our  Immaculate  Lady  of 
Victories ;  that  the  bell  in  the  chapel  and  the  peal  of  bells  in  the  new 
church  were  rung  daily  at  the  following  times — the  chapel  bell  was 
rung  at  five  o'clock  and  a  quarter  to  seven  every  morning,  the  steeple 
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bell  at  a  qnarter  to  nine  every  morning  and  at  a  quarter  before  seven 
and  a  quarter  peist  seven  every  evening,  and  on  particular  days  the 
single  bell  and  the  peal  of  beUs  were  rung  mnch  oftener,  and  this  was 
continued  down  to  the  time  of  the  plaintiif  obtaining  a  verdict  in  the 
action  after  mentioned ;  that  when  the  peal  of  beUs  was  rung,  the 
noise  was  so  great  that  it  was  impossible  for  the  plaintiif  or  the 
members  of  his  family  to  read,  write,  or  converse  in  his  dwelling- 
house,  and  if  it  was  continued,  the  plaintiff  would  be  unable  to  reside 
any  longer  in  his  said  house ;  that  in  consequence  of  the  grievance 
suffered  by  the  plaintiff,  he  applied  to  the  defendant  to  desist  from 
tolling  ana  ringing  these  bells  so  as  to  occasion  any  annoyance  to 
him  and  his  neighbors,  but  this  request  having  been  refused,  the  plain* 
tiff,  on  the  28th  of  June,  1851,  commenced  an  action  against  the  de- 
fendant in  the  Court  of  Exchequer  to  recover  damages  for  the  nuisance 
committed  by  means  of  the  before-mentioned  tolling  and  ringing  of 
the  bells.  The  trial  came  on  for  hearing,  and  the  plaintiff  obtained  a 
verdict  with  405.  damages  and  costs  on  the  13th  of  August,  1851 ; 
that  the  bell  attached  to  the  chapel  was  some  time  after  the  commence- 
ment of  the  action  removed  from  the  roof  to  one  of  the  sides ;  and 
that  subsequently  to  the  13th  of  August  last  until  the  9th  of  Novem- 
ber, neither  the  bells  of  the  church  nor  that  of  the  chapel  were  tolled 
or  rung ;  but  on  Sunday,  the  9th  of  November  last,  the  defendant 
caused  the  said  bells  to  be  tolled  or  rung  as  follows :  one  bell  at  a 
quarter  before  nine  in  the  morning  for  six  minutes,  one  bell  at  twenty 
minutes  past  ten  o'clock  for  the  same  time,  three  bells  at  a  quarter 
before  eleven  for  the  like  space  of  time,  one  bell  at  half-past  six  in  the 
evening  for  five  minutes,  and  three  bells  at  ten  minutes  to  seven  for 
five  minutes ;  and  the  bells  were  rung  for  the  same  number  of  times 
and  for  a  like  period  on  the  16th  of  November,  the  following  Sun- 
day. The  bill  charged  that  the  defendant  threatened  and  intended, 
not  only  to  continue  tolling  or  ringing  the  said  bells  every  Sunday  in 
the  manner  hereinbefore  mentioned,  but  he  also  threatened  and  in- 
tended to  ring  peals  of  the  six  bells,  and  also  to  toll  and  ring  on  week 
days.  The  bill  then  charged  that  the  weights  of  the  peal  of  six  bells 
amounted  altogether  to  28cv^  2qrs.  141b.,  the  largest  bell  being 
9cvd;.,  and  their  size  in  diameter  amounted  to  about  three  feet  each ; 
that  the  ringing  of  these  bells  in  the  manner  they  were  now  rung 
caused  considerable  annoyance  to  the  plaintiff  and  the  members  of 
his  family,  and  during  the  time  when  some  of  the  more  weighty  of 
the  said  bells  were  rung  or  toUed  it  was  impossible  for  the  plaintiff  to 
read  or  converse  without  great  difficulty ;  that  the  plaintiff  had  a 
daughter  who  for  several  years  had  been  in  a  delicate  state  of  health, 
and  during  the  period  the  defendant  caused  the  beUs  of  the  church  to 
be  so  tolled  and  rung  previously  to  the  commencement  of  the  action, 
the  plaintiff  was  obhged  to  remove  her  to  a  more  quiet  place  of  resi- 
dence ;  that  the  plaintiff  had,  since  the  action,  brought  back  his  daugh- 
ter to  her  home,  but  if  the  bells  were  now  continued  to  be  rung,  he 
would  be  obliged  again  to  remove  her  on  account  of  the  injury  which 
her  health  would  sustain  by  reason  of  such  ringing  and  tolling.  The 
bill  charged  that  the  ringing  of  the  beUs  as  they  were  now  tolled  and 
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mng,  would  considerably  diminish  the  value  of  the  plaintiff's  house, 
and  he  should  be  obliged  to  leave  it,  and  would  have  great  difficulty 
in  disposing  of  it,  except  at  a  considerable  pecuniary  sacrifice.  It  was 
also  stated  that  the  distance  of  the  plaintiff's  bed-room  from  the  bells 
of  the  chapel  and  church  did  not  exceed  twenty  yards.  The  bill 
prayed  that  the  defendant  and  all  persons  acting  under  his  directions 
might  be  restrained  by  injunction  from  tolling  or  ringing  the  bell  of 
the  before-mentioned*^  religious  house  or  Catholic  chapel,  and  from 
tolling  and  ringing  the  bells  belonging  to  the  Roman  Catholic  church 
adjoining  the  said  chapel  called  the  Church  of  our  Immaculate  Lady 
of  Victories,  or  any  of  such  bells.  The  bill  also  prayed  in  the  alter* 
native  that,  at  all  events,  the  defendant  and  all  persons  acting  under 
his  direction  might  be  restrained  from  tolling  or  ringing  the  said  bells 
so  as  to  disturb  or  annoy  the  plaintiff,  but  the  motion  for  the  injunc* 
tion  was  confined  to  the  first  part  of  the  prayer. 

Campbell  and  Bagshawe<i  in  support  of  the  demurrer,  submitted,  as 
the  first  ground  of  demurrer,  that  the  foundation  on  which  the  plain* 
tiff  rested  his  case  was,  that  the  ringing  of  the  bells  constituted  an 
annoyance  to  himself  and  a  nuisance  to  his  neighbors  and  the  public 
at  large,  but  he  did  not  state  a  special  instance  of  annoyance  to  him* 
self  more  than  would  be  suffered  by  all  his  neighbors.  The  case  stat- 
ed was,  therefore,  public,  and  the  remedy  was  consequently  by  inform- 
ation filed  by  the  Attorney-General  on  behalf  of  the  public.  There 
were  three  grounds  of  nuisance :  public,  private,  and  a  combination 
of  both.  In  the  first  of  these,  the  Court  of  Equity  would  only  inter- 
fere when  the  Attorney-General  prosecuted*  If  the  nuisance  were 
private  then  the  remedy  was  by  bill,  but  if  the  nuisance  were  both 
public  and  private  then  the  plaintiff  must  file  a  bill,  and  there  must 
also  be  an  information  by  the  Attorney-GeneraL  This  was  only  a 
bill  by  a  single  plaintiff  against  a  single  defendant,  although  the  plain- 
tiff stated  that  the  nuisance  affected  the  whole  neighborhood.  To 
maintain  this  bill  the  plaintiff  must  make  out  that  he  was  the  only 
person  injured,  which  was  not  the  case  made  by  him*  This  principle 
had  been  established  to  prevent  a  multiplicity  of  actions ;  but  if  the 
plaintiff  could  maintain  this  bill  singly,  so  could  every  inhabitant 
maintain  a  similar  bill.  The  principles  were  elementary,  and  were 
laid  down  in  Black.  Com.  vol.  iii.  p.  219.  It  was  also  supported  in 
Ivesan  v.  ilfoor,  Comyns,  58,  where  it  was  held  that  an  action  would 
not  lie  for  a  general  nuisance  when  a  particular  damage  only  was 
done ;  in  this  case  the  plaintiff  might  possibly  have  more  inconve- 
nience, but  could  have  no  more  damage  than  was  public.  The  fol- 
lowing cases  were  also  cited  upon  this  point:  The  Attorney' General 
V.  Mcholj  16  Ves.  338 ;  The  Fishmongers  Company  v.  The  East  India 
Company^  1  Dickens,  163 ;  Baines  v.  Bakery  Amb.  158 ;  s.  c.  nom. 
Anon.  3  Atk.  750 ;  The  Atttomey'  General  v.  Johnson^  2  Wils.  87 ; 
Squire  v.  Campbell^  1  Mylne  &  Cr.  459 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Chanc  41 ;  Crowder  v.  Tinkler^  19  Ves.  617 ;  Hudson  v.  Maddisony 
12  Sim.  416;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Chanc  55;  Haines  v.  Tay* 
lory  10  Beav.  75;  The  Attorney-General  v.  The  Foundling  Hospital 
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4  Bro.  C.C,  166 ;  and  Cbulsan  v.  White^  3  Atk.  21.  The  second  ground 
of  demurrer  was,  that,  assuming  the  plaintiff  had  a  single  right  to  come 
to  the  court  to  complain  of  a  public  nuisance,  still  he  could  not  main- 
tain his  bill  until  he  had  established  his  right  at  law.  The  grievance 
now  complained  of  was  different  from  that  upon  which  the  plaintiff  had 
brought  his  action.  The  old  case  was  the  continual  ringing  of  bells 
at  inconvenient  hours.  The  court  of  law  decided  that  that  was  a 
nuisance,  but  now  the  case  was  simply  that  of  the  bells  being  rung 
five  times  and  five  minutes  each  time,  and  that  on  Sundays  only. 
This  was  no  greater  nuisance  than  was  caused  by  every  parish  church. 
The  object  the  plaintiff  had  in  view  was  evidently  to  stop  the  ringing 
altogether,  but  this  was  entirely  opposed  to  the  law  of  the  land. 
Every  class  of  religionists  had  a  right  to  ring  bells  so  long  as  they 
did  not  create  an  annoyance  to  other  people,  but  it  was  not  simply  a 
personal  inconvenience  such  as  might  be  supposed  would  be  suffered 
by  a  person  of  a  nervous  temperament  that  would  give  a  right  to  stop 
the  ringing  of  church  bells.  It  was  true  that  the  bill  contained  an 
allegation  that  the  defendant  threatened  to  ring  the  bells  oftener  than 
at  present,  but  to  give  the  plaintiff  a  right  to  me  a  bill  for  an  injunc- 
tion, he  must  state  such  a  case  as  would  entitle  him  to  sustain  an 
action  at  law  and  to  obtain  substantial  damages,  but  it  could  not  be 
supposed  that  any  jury  would  give  damages  where  the  case  was  one 
founded  only  upon  threats. 

Malins  and  Tripp^  in  support  of  the  bill,  said  there  were  two  objec- 
tions raised  by  this  demurrer ;  one  as  to  the  right  of  an  individual 
alleging  an  injury  to  himself  to  come  to  this  court  when  the  nuisance 
was  also  a  public  nuisance,  and  the  other  as  to  the  plaintiffs  right  being 
established  at  law.  On  the  first  point,  there  could  be  no  doubt  that 
a  person  who  had  sustained  an  injury  and  conceived  himself  aggrieved 
might  come  to  this  court  to  restrain  a  nuisance,  although  it  was  abo 
a  public  nuisance.  If  the  nuisance  were  only  public  an  individual 
could  not  sue,  but  if  it  was  private  as  well  as  pi^  )iic  the  individual 
who  suffered  might  sue  in  his  individual  capacity.  This  principle  was 
laid  down  in  Mitford's  Pleadings,  168,  in  Crowder  v.  Tinkler y  Spencer  v. 
The  London  and  Birmingham  Railway  Compamfy  8  Sim.  193 ;  s.  c.  7 
Law  J.  Rep.  (n.  s.)  Chanc.  281 ;  Sampson  v.  Smithy  8  Sim.  272 ;  s.  o.  7 
Law  J.  Rep.  (n.  s.)  Chanc  260 ;  Haines  v.  Taylor ^  The  Attorney^  Oene^ 
ral  V.  Forbes,  2  Mylne  &  Cr.  123 ;  and  Walter  v.  Selfe,  20  Law  J. 
Rep.  (n.  s.)  Chanc.  433 ;  s.  c.  4  Eng.  Rep.  16.  On  the  next  point,  it 
was  contended  that  the  plaintiff  had  established  his  right  at  law.  The 
right  had  been  tried  as  to  the  ringing  of  a  single  bell  and  a  peal  of 
bells.  It  was  said  that  the  amount  of  ringing  was  different  now  to 
what  it  was  when  the  action  was  tried,  and  that  therefore  a  new  case 
was  established,  but  they  might  as  well  urge  that  putting  a  new  clap- 
per to  the  bell  would  make  a  new  case,  or  they  might  diminish  the 
amount  of  ringing  by  a  minute  or  more,  and  so  establish  a  new  case 
as  often  as  they  pleased ;  such  an  argument  was  without  foundation. 
The  constant  ringing  of  bells  was  invariably  a  nuisance,  but  with 
respect  to  the  parish  churches  the  annoyance  was  very  different,  since 

VOL.   IX.  10 


110  COURTS   OF  CHANCERY,  1851-52. 

Soltan  9.  De  Held. 

they  did  not  commence  as  the  defendant's  bells  did  at  five  or  six  in 
the  morning.  The  following  cases  were  also  cited  on  the  second 
ground  of  demurrer :  Welter  y.  Smeaton^  1  Cox,  102 ;  l^e  Attorney 
General  v.  Cleaver^  18  Ves.  211,  and  Mmhirst  v.  ^encerj  2  Mac.  & 
6.45. 

This  was  not  a  religious  question  in  any  manner ;  but  these  bells 
were  rung  in  defiance  of  the  laws  of  the  country  and  the  wishes  of  the 
neighbors.  For  the  last  300  years,  the  Roman  Catholics  had  not 
been  allowed  to  ring  a  peal  of  bells,  and  they  had  been  very  well  able 
to  do  without  it,  but  now  it  was  contended  that  the  ringing  was 
necessary  for  religious  purposes.  The  31  Geo.  3,  c.  32,  was  referred 
to,  under  which  act  the  Catholics  were  subject  to  numerous  restric- 
tions. The  11th  section,  provided  that  no  priest  should  be  allowed  to 
officiate  in  a  chapel  with  a  steeple  and  beU.  It  was  said  that  by  the 
2  &  3  WilL  4,  c.  115,  permission  was  given  to  the  Catholics  to  ring 
bells,  but  it  would  be  found  that  no  such  power  was  given  by  that  act. 
It  was  a  fact  that  many  attempts  had  been  made  by  the  Catholics  to 
repeal  the  act  of  Geo.  3,  but  it  had  never  yet  been  effected. 

CampbeUj  was  heard  in  reply. 

KiNBERSLET,  V.  C.  Li  cxprcssing  my  opinion  upon  the  demurrer, 
I  should  under  ordinary  circumstances,  state  the  grounds  upon  which 
I  formed  that  opinion ;  but  having  arrived  at  the  conclusion  that  this 
demurrer  ought  to  be  overruled,  I  think  it  better  to  abstain  from 
making  any  further  observations  upon  the  case,  because  when  the 
motion  for  an  injunction  is  brought  on,  some  of  the  expressions  I 
should  use  might  possibly  be  supposed  to  prejudice  the  arguments 
addressed  to  the  motion.  I  shall,  therefore,  simply  overrule  the  de- 
murrer, and  shall  give  my  full  opinion  after  the  motion  has  been 
heard. 

Matins  and  Trippj  then  moved  for  an  injunction  in  the  terms  of 
the  first  part  of  the  prayer ;  and  several  affidavits  were  read,  which, 
so  far  as  material,  were  commented  upon  by  the  Vice-Chancellor  in 
his  judgment.  The  facts,  however,  were  not  controverted,  and  the 
case  was  precisely  the  same  as  the  case  upon  the  argument  for  the 
demurrer. 

CampbeUy  and  Bagshawe^  opposed  the  motion. 

MalinSy  having  been  heard  in  reply,  the  court  reserved  its  judg- 
ment 

December  23.  Kindersley,  V.  C.  This  case  comes  before  me  in 
the  first  instance  by  way  of  demurrer,  and  that  demurrer  being  over- 
ruled, it  comes  on  in  the  next  place  by  way  of  motion  for  an  injunc- 
tion. On  overruling  the  demurrer,  I  abstained  from  expressing  any 
reasons  for  so  doing  at  the  time,  from  an  apprehension  that  I  might 
intimate  some  opinion  or  drop  some  expression  that  might  prejudice 
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the  argument  of  the  motion  on  one  side  or  the  other.  I  now  proceed 
to  state  my  reajsons  for  having  overruled  the  demurreri  and  then  I 
shall  proceed  to  give  my  opinion  on  the  motion. 

The  demurrer  is  a  general  demurrer  for  want  of  equity,  and  of 
course  by  that  demurrer  the  defendant  undertakes  to  show  that  upon 
the  statements  contained  in  the  bill,  the  plaintiff  would  not  at  the 
hearing  be  entitled  to  any  relief!  Now,  the  statements  in  the  bill, 
which  I  may  state  in  substance  without  reading  them  through  in 
detail,  are  these.  [The  Vice-Chancellor  then  stated  the  substance  of 
the  bill,  which  has  already  been  fully  set  forth.]  Now,  the  grounds 
of  demurrer  to  this  bill  are  these.  The  first  ground  of  demurrer  is, 
that  this  is  a  public  nuisance,  and  therefore,  that  the  suit  should  have 
been  an  information  by  the  Attorney-General ;  and  that  it  is  not  com* 
petent  to  the  plaintifi^  the  nubance  being  a  public  nuisance,  to  file  a 
bill  as  for  a  private  nuisance. 

Now,  with  regard  to  that  ground  of  demurrer,  I  confess  it  appears 
to  me,  to  say  the  least,  extremely  questionable,  whether  this  is  a  public 
nuisance  at  all.  In  the  view  which  I  take  of  the  case,  it  is  scarcely, 
if  at  all,  material  to  consider  whether  it  be,  or  be  not  a  public  nuisancei 
but,  as  I  have  said,  I  entertain  very  great  doubt  whether  it  be  a  public 
nuisance— whether  an  indictment  would  lie  for  it  as  a  public  nui- 
sance. I  conceive  that  to  constitute  a  public  nuisance  the  thing  com- 
plained of  must  be  such  as  in  its  nature,  or  its  consequences,  is  a 
nuisance,  an  injury  or  a  damage  to  all  persons  who  come  within  the 
sphere  of  its  operation,  though  it  may  be  in  greater  or  less  degrees. 
For  example,  take  the  case  of  the  operations  of  a  manufactory,  in  the 
course  of  which  operations  there  are  emitted  volumes  of  noxious 
smoke  or  of  poisonous  effluvia.  Now,  to  all  persons  who  are  at  all 
within  the  reach  of  those  operations,  it  is  more  or  less  objectionablei 
more  or  less  a  nuisance  in  the  popular  sense  of  the  term.  It  is  truci 
that  to  those  who  are  nearer  to  it,  more  immediately  and  nearer  within 
the  sphere  of  its  operations,  it  may  be  a  greater  inconvenience  than  it 
is  to  those  who  are  remote  &om  it,  but  still  to  all  who  are  at  all  with- 
in the  reach,  it  is  in  some  degree,  greater  or  less,  a  nuisance  or  an  in- 
convenience.  Take  another  ordinary,  perhaps  the  most  ordinary,  case 
of  a  public  nuisance,  the  stopping  oi  the  queen's  highway ;  that  is  a 
nuisance  to  all  who  may  have  occasion  to  travel  that  highway.  It 
may  be  a  much  greater  nuisance,  no  doubt,  to  a  person  who  may 
have  to  travel  it  every  day  of  his  life,  than  it  is  to  a  person  who  has 
to  travel  that  way  once  a  year  or  once  in  five  years ;  but  to  whomever 
may  come  within  reach  of  the  thin^  complained  of,  it  is  more  or  less 
a  nuisance.  But,  if  the  thing  complained  of  be  such  that,  although  it 
is  a  great  nuisance  to  those  who  are  more  immediately  within  the 
sphere  of  its  operation,  it  is  no  nuisance  at  all,  no  inconvenience  what- 
ever, nay,  it  may  be  even  advantageous  or  pleasurable  to  those  who 
are  more  removed  from  it,  there,  I  conceive,  it  does  not  come  within 
the  meaning  of  a  public  nuisance. 

Now,  a  chime  of  bells  may  be,  and  no  doubt  is,  an  extreme  nuisance, 
and  perhaps  an  intolerable  nuisance,  to  a  person  who  lives  within  a 
very  few  feet  or  yards  of  those  bells,  but  to  a  person  who  lives  at  a 
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distance  from  them,  although  he  is  within  reach  of  the  sound,  though 
he  is  within  the  sphere  of  their  operations,  within  the  influence  of  their 
effect,  so  far  from  its  being  a  nuisance,  or  an  inconvenience,  it  may  be 
a  positive  pleasure.  For  I  cannot  concur  with  the  proposition  that 
in  all  circumstances  and  under  all  conditions,  the  sound  of  bells  must 
be  a  nuisance.  I  am  sure  the  mass  of  mankind  must  be  conscious  of 
very  pleasurable  sensations  arising  from  the  sound  of  village  bells  at 
a  distance  on  a  fine  summer's  evening,  and  every  man's  reading  will 
supply  him  with  passages  from  poets  and  other  writers  dwelling  upon 
that  as  a  positive  pleasure.  And  it  is  rather  curious  that  one  of  the 
very  witnesses —  I  refer  to  this  not  for  the  purpose  of  a  fact  at  all  — 
but  one  of  the  witnesses  who  was  examined  on  the  trial  on  the  part 
of  the  plaintiff,  and  who  deposed  strongly  to  its  being  an  intolerable 
nuisance  when  he  was  in  Mr,  Soltau's  house,  says, "  But  where  I  live, 
at  Clapham,  which  is  about  a  furlong  from  the  bells,  and  with  the  in- 
tervention of  trees,  so  far  from  it  being  a  nuisance  to  me,  it  is  a  posi- 
tive gratification,  and  I  confess  I  should  be  extremely  sorry  if  they 
were  done  away  with:"  I  only  mention  that  by  way  of  illustration, 
that  in  this  case  to  some  persons  within  the  sphere  of  the  effect  of 
these  bells  it  may  be  no  nuisance  at  all,  and  no  doubt  is  no  nuisance ; 
and  therefore,  I  very  much  doubt,  indeed  my  opinion  is,  that  this 
could  not  be  indicted  as  a  public  nuisance ;  but  as  I  have  said,  it  is 
of  very  little  moment,  in  the  view  I  take  of  it,  whether  it  be  or  not.  I 
may  mrther  make  this  observation,  that  it  does  not  follow  because  a 
thing  complained  of  is  a  nuisance  to  several  individuals,  that  therefore 
it  is  a  public  nuisance.  One  may  illustrate  that  very  simply,  by  sup- 
posing the  case  of  a  man  building  up  a  wall  which  has  the  effect  of 
grievously  darkening  the  ancient  lights  of  half  a  dozen  different  dwell- 
ing-houses. It  does  not  follow  because  there  are  half  a  dozen  persons 
or  a  dozen  persons  suffering  by  the  darkening  of  their  ancient  light 
by  the  one  act,  that  therefore  it  would  be  a  public  nuisance  which 
you  could  indict  at  the  suit  of  the  crown,  or  for  which  the  Attorney- 
Oeneral  could  file  an  information  in  this  court.  It  is  a  private  nui- 
sance to  each  of  the  several  individuals  aggrieved. 

However,  in  the  further  observations  on  this  ground  of  demurrer,  I 
will  proceed  on  the  assumption,  that  it  is  a  public  nuisance,  that  is 
to  say,  that  the  defendant  is  right  in  his  contention  that  it  is  a  public 
nuisance,  and  let  us  see  what  the  consequence  will  be  if  it  be  so. 
Now,  of  course,  in  the  case  of  a  public  nuisance,  no  doubt  the  remedy 
to  get  rid  of  the  public  nuisance  is  indictment  at  law.  The  remedy  at 
law  is  indictment ;  the  remedy  in  equity  in  the  case  of  a  public  nui- 
sance, is  no  doubt  information  at  the  suit  of  the  Attorney- General; 
and  so  in  the  case  of  private  nuisance  the  remedy  at  law  is  action ; 
the  remedy  in  equity  is  bill;  and  this  is  the  distinction  which  is 
pointed  out  in  those  passages  cited  by  Mr.  Campbell  firom  the  3d 
volume  of  Blackstone's  Commentaries,  and  from  Mitford's  Plead- 
ing—a  very  obvious,  clear,  and  recognized  distinction.  But  it  is 
evident  that  that  which  is  a  public  nuisance  may  be  also  a  private 
nuisance  to  a  particular  individual,  by  inflicting  on  him  some  special 
and  particular  damage :  and  if  it  be  both,  that  is,  if  it  be  in  its  nature 
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a  public  nuisance  and  at  the  same  time  does  inflict  on  a  particular 
individual  a  special  and  particular  damage,  may  not  that  individual 
have  his  private  remedy  at  law  by  action,  or  in  equity  by  bill  ?  Be* 
cause  that  is  the  question  which  is  to  be  determined  with  respect 
to  this  ground  of  demurrer.  The  defendant's  counsel  insist  that  he 
cannot,  and  several  cases  were  cited  in  support  of  this  proposition. 

Now,  on  referring  to  those  cases,  it  appears  to  me  they  do  not  sup- 
port that  proposition.  The  case  which  was  first  cited,  and  which  is 
a  very  important  case,  Iveson  v.  Moor,  from  Comyns's  Reports,  was  a 
case  in  which  the  judges  of  the  King's  Bench  were  divided  in  opinion ; 
but  it  was  considered  by  the  counsel  citing  this  case  that  they  had  the 
authority  of  Lord  Holt —  a  very  high  authority — for  the  propositioui 
that  the  individual  could  not  maintain  an  action  at  law  for  the 
damage  to  himself  where  it  was  the  case  of  a  public  nuisance.  Now, 
on  examining  the  case,  so  far  from  supporting  the  proposition,  it 
proves  directly  the  contrary.  I  think  it  right,  just  to  refer  to  the  de- 
tails of  that  case  rather  particularly.  The  case  is  reported  not  only 
in  Comyns,  but  it  is  reported  much  more  fully  and  at  large  in  the 
first  volume  of  Lord  Raymond's  Reports,  and  it  is  also  reported  in 
Chief  Justice  Holt's  own  reports,  Iveson  v.  MooTj  1  Ld.  Raym.  486 ; 
s.  G.  Holt,  10.  Now  what  was  the  case?  It  was  this — that  the 
plaintiff  and  defendants  were  the  owners  of  two  adjoining  collieries, 
and  the  action  was  an  action  on  the  case;  the  declaration  alleged 
that  the  plaintiff  had  dug  from  his  own  colliery  a  considerable  quantity 
of  coals,  which  he  had  for  sale,  200  loads  —  but  the  declaration  alleged 
that  the  defendants,  in  order  to  alienate  and  seduce  customers  and 
buyers  from  the  plaintiff's  colliery,  and  to  appropriate  those  customers 
and  procure  them  to  go  to  the  defendant  Moore's  colliery,  stopped  up 
a  certain  place  in,  through,  and  over  which,  the  highway  led,  and  it 
so  continued  stopped  for  a  month,  so  that  the  carts  for  conveying  the 
plaintiff's  coals,  could  not  pass  that  way.  Now,  so  far,  that  is  clearly 
a  public  nuisance,  stopping  up  the  queen's  highway.  But  then  the 
declaration  went  on  with  a  per  qtiodj  alleging  the  special  damage  per 
quod  the  plaintiff,  during  all  that  time,  lost  the  benefit  and  profit  of 
his  colliery,  and  the  coals  dug  out  of  his  said  coUiery-^  magfiopere 
depretiati  et  deteriorali  devenerunt^  pro  defectu  emptorum  ex  causa 
prcedicta  sic  impedUorum  et  obstrvctorum^  —  for  want  of  buyers,  who 
were  thus  hindered  by  the  aforesaid  cause.  That  was  the  way  in 
which  he  laid  the  special  damage  to  himself.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  it  was  moved  in  arrest  of  judgment  that  the 
action  could  not  be  sustained,  and  a  rule  was  obtained  to  show  cause 
why  the  judgment  should  not  be  entered  for  the  defendants  instead  of 
for  the  plaintiff.  Now,  the  judges  of  the  Court  of  King's  Bench  were 
equally  divided  in  opinion  as  to  whether  judgment  ought  to  be  for  the 
plaintiff  or  for  the  defendants.  Gould  and  Turton  thought  that  judg- 
ment should  be  for  the  plaintiff.  Rokeby  and  Holt  were  of  a  contrary 
opinion,  and  thought  judgment  should  be  for  the  defendants.  But 
why  ?  Not  because  either  of  them  entertained  the  least  doubt  as  to 
whether  an  individual  could,  although  it  was  a  public  nuisance,  main- 
tain an  action  for  the  special  damage  to  himself,  but  because  they 
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considered  that  the  special  damage  was  not  laid  in  the  declaration 
with  sufficient  accuracy  and  minuteness,  and  only  on  that  ground. 
Now  Rokeby,  who  coincided  with  Holfc,  expresses  himself  distinctly, 
and  begins  his  judgment  with  the  very  proposition  which  is  against 
the  contention  of  the  defendant     Rokeby,  J.,  said  that  ^  he  would 
admit  that  no  particular  person  could  have  an  action  for  the  general 
stopping  of  a  way,  first,  because  the  offender  is  punishable  at  the 
king's  suit ;  secondly,  because  multiplicity  of  actions  is  to  be  avoided, 
and  if  one  man  may  have  an  action,  for  the  same  reason  a  hundred 
thousand  may.     But  if  the  stopping  be  a  particular  damage  to  a  par- 
ticular person,  he  may  have  an  action,  but  then  the  particular  and 
special  damage  must  be  particularly  and  certainly  alleged,  which  is 
wanting  in  this  action,  and  therefore  it  does  not  lie."     So  Holt  in  the 
same  way  gives  his  reasons  at  great  length.     He  says  he  considers 
first,  the  question  whether  an  action  would  lie  for  the  mere  stopping 
the  way,  on  the  ground  that  the  plaintiff's  coal-mine  was  situate  near 
to  the  highway.     Hq  says  no ;  it  is  a  public  nuisance.     But  then  he 
considers  whether  there  ought  not  to  be  further  some  special  damage 
to  support  the  action,  and  whether  this  damage  is  specially  enough 
shown,  and  so,  without  reading  through  his  whole  judgment,  it  is 
clear  that  both  he  and  Rokeby  concurred  with  the  other  judges  in 
opinion  that  the  action  would  lie,  provided  the  per  quod  in  the  declara- 
tion laid  the  special  damage  with  sufficient  accuracy  and  particular- 
ity.    But  further,  when  I  look  at  Holt's  own  report  of  the  matter,  it  is 
put  beyond  all  question,  but  he  concludes  by  mentioning  this  as  the 
result  of  the  whole  case.     He  says,  "  In  this  case,  it  was  agreed  by 
the  whole  court  that  where  an  action  arises  from  a  public  nuisance 
there  must  be  a  special  damage,  for  he  that  did  the  nuisance  is  pun- 
ishable at  the  suit  of  the  public  by  indictment  or  information,  and  to 
aUow  all  private  persons  their  actions  without  special  damage  would 
create  an  infinite  multiplicity  of  suits."     And  further  than  this,  it  ap- 
pears by  the  note  which  is  appended  to  the  report  in  Lord  Raymond, 
by  the  reporter,  that  this  took  place :  — there  was  the  rule  to  show 
cause  why  the  verdict  should  not  be  entered  for  the  plaintiff.     The 
judges  being  equally  divided,  that  rule  could  not  be  discharged,  and 
the  rale  could  not  be  made  absolute ;  neither  while  that  rule  was 
pending  could  there  be  judgment  either  way.     The  case  was  in  that 
dilemma  that  it  could  never  be  disposed  of  at  all  so  long  as  the  judges 
were  equally  divided  on  the  point,  whether  the  special  damage  would 
sufficiently  lie,  and  therefore  it  was  arranged  and  agreed  to  by  Lord 
Holt  that  the  case  should  be  reargued  before  the  four  judges  of  the 
Common  Pleas  and  the  four  barons  of  the  Exchequer.     It  was  so 
argued  before  them,  and  the  eight  were  unanimously  of  opinion,  that 
the  action  lay,  and  that  the  special  damage  was  sumciently  laid,  and 
that  judgment  should  be  for  the  plaintiff. 

Now  that  case  appears  to  be  a  case  of  no  slight  importance.  It 
was  the  opinion  of  all  the  twelve  judges  at  that  time,  with  Lord  Holt 
at  their  head,  that  in  the  case  of  the  clearest  public  nuisance,  a  case 
beyond  aU  question  a  case  of  public  nuisance,  a  particular  individual 
may  have  a  particular  action  for  a  damage  sustained,  provided  in 
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his  declaration  he  lays  that  damage  with  sufficient  particularity  in  the 
per  quodj  and  of  course  supports  it  by  sufficient  evidence.  There- 
fore, that  case  so  far  from  establishing  the  proposition  contended  for 
by  the  defendant,  establishes  directly  the  contrary. 

Another  case  which  was  cited  is  a  case  of  Baines  v.  Baker,  cited 
from  Ambler  and  reported  as  an  anonymous  case  in  the  third  volume 
of  Atkyns,  which  was  the  case  with  respect  to  the  erection  of  the 
the  Smallpox  Hospital  It  was  a  bill  to  restrain  the  erection  of  the 
Smallpox  Hospital  in  Cold  Bath  Fields.  Both  the  reports  in  Ambler 
and  Atkyns  are  extremely  jejune  and  bad,  and  unfortunately  there 
is  no  trace  of  the  facts  of  the  case  in  the  Registrar's  book,  and  there 
is  not  one  word  of  the  facts  stated  either  by  Ambler  or  by  Atkyns.  It 
appears  that  the  plaintiff  contended  as  far  as  one  can  collect  from 
the  cases  (though  they  are  very  unsatisfactory)  that  the  intended 
erection  of  this  SmaUpox  Hospital  spread  dismay  and  terror  through 
the  neighborhood,  and  that  he  was  the  owner  of  some  houses  in  Cold 
Bath  Fields,  and  his  tenants  —  he  was  not  himself  a  resident  there 
apparently,  but  his  tenants  —  were  giving  him  notice  to  quit  the 
houses.  That  was  the  only  way  in  which  any  special  damage  was 
alleged  at  all  as  far  as  I  can  collect  from  the  case.  But  the  Lord 
Chancellor,  Lord  Hardwicke,  says  that  is  not  a  private  nuisance. 
The  terror  of  a  thing  is  not  a  private  nuisance,  nor  is  it  a  public  nui- 
sance. It  is  neither  one  thing  nor  the  other,  and  he  refused  the  in- 
junction. But  I  confess  I  cannot  collect  from  that  case  that  he  ex- 
pressed any  opinion  that  if  it  were  a  public  nuisance,  and  at  the 
same  time  a  special  damage  arose  to  the  plaintiff  from  it,  which  he 
could  show,  that  he  might  not  come  into  a  court  of  equity  to  restrain 
that  nuisance. 

Another  case  cited  was  the  case  of  The  Attorney^  General  v.  Tlie 
Foundling  Hospiialj  and  I  really  do  not  know  why  that  case  was 
cited,  because  it  has  nothing  to  do  with  either  public  nuisance  or  pri- 
vate nuisance ;  it  was  only  the  case  of  an  information  filed  by  the 
Attorney- General  on  behalf  of  the  charity,  the  Foundling  Hospital, 
to  restrain  the  persons  who  had  the  management  of  that  hospital 
from  dealing  with  charity  property  by  building  upon  it  in  a  way 
that  was  alleged  to  be  a  breach  of  trust  and  mismanagement  of  cha- 
rity property.     It  was  not  a  question  of  nuisance  at  aU. 

The  Fishmonffers  Company  v.  The  East  India  Companyy  cited  from 
Dickens,  only  shows  that  the  Fishmongers  Company  could  maintain 
a  bill  for  an  mjuction  to  restrain  the  defendants,  the  East  India  Com- 
pany, another  corporation,  from  building  a  wall  so  as  to  darken  an- 
cient lights,  but  the  distance  was  so  great  that  it  was  considered  not 
to  amount  to  a  nuisance.  It  was  seventeen  feet,  which  in  a  town 
was  considered  no  nuisance  at  all. 

In  The  Attorney- General  y.  Nicholy  that  was  an  information  by  the 
Attorney-Greneral  only  because  it  was  on  behalf  of  a  charity,  not  on 
the  ground  of  public  nuisance,  for  an  injunction  to  restrain  the  defend- 
ants from  building  a  wall  that  would  darken  ancient  lights  of  the 
Scottish  Hospital.  The  injunction,  having  been  granted  ex  pariCj 
was  dissolved  because  it  did  not  appear  that  there  was  a  sufficient 
degree  of  nearness  of  the  wall  to  the  light  to  constitute  a  nuisance. 
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In  Crotvder  v.  Tinkler^  which  was  the  case  of  the  powder-miIlS| 
that  was  a  bill  by  a  private  individual  on  the  ground  that  the  erection 
of  a  certain  powder-mill  or  corning-mill  for  the  manufacture  of  pow- 
der within  a  certain  distance  of  his  premises  endangered  the  safety 
of  his  property,  and  the  Lord  Chancellor  directed  the  plaintiff  to  in« 
diet  the  building  as  a  nuisance — observe,  that  is,  a  public  nuisance, 
and  in  the  mean  time  he  put  the  defendant  on  terms  as  to  how  he  could 
use  the  mills,  with  liberty  to  apply  on  the  result  of  that  trial.  That 
proves  the  contrary  of  the  propoBition  contended  for,  because  that  was 
a  public  nuisance.  Lord  Eldon  directed  it  to  be  tried  as  a  public  nui- 
sance, by  directing  an  indictment  to  be  brought,  yet  he  sustained  the 
bill  —  ordered  the  motion  to  stand  over  till  the  result  of  the  trial  of 
the  indictment',  and  any  party  was  to  be  at  liberty  to  a,pplv.  It  ap- 
peared in  that  case  that  there  was  great  conflict  of  amdavit  as  to 
whether  it  was  likely  to  prove  a  nuisance  or  not 

Hudson  V.  Maddison  was  the  case  of  five  persons  joining  together 
to  complain  of  an  act  which  was  a  separate  nuisance  to  each  of  them ; 
and  it  was  held  that  five  could  not  join  together.  That  was  all ;  but 
that  was  determined  only  on  the  ground  on  which  Jones  v.  Qarcia 
del  Rio,  Turn.  &  B.  297,  was  determined,  which  was  the  case  of  the 
Peruvian  loan,  where  one  person  filed  a  bill  on  behalf  of  himself  and 
aU  the  other  shareholders.  It  was  decided  in  that  case  that  the  bill  did 
not  lie  on  behalf  of  himself  and  all  others,  each  one  was  a  separate  cre- 
ditor of  the  Peruvian  government  or  the  individual  acting  for  the 
Peruvian  government  Squire  v.  Campbell^  another  cited,  was  the 
case  of  the  erection  of  the  statue  of  George  the  Third  near  PaU  Mall 
East;  and  I  suppose  that  was  cited  because  it  appears  the  At- 
torney-General was  a  defendant  There,  Lord  Cottenham  held  that 
that  was  not  a  public  nuisance  because  it  did  not  obstruct  the  carriage- 
way, and  it  was  not  a  private  nuisance  because  the  only  private  mis- 
chief was  that  it  might  diminish  the  value  of  a  man's  house,  which  was 
no  ground  of  nuisance,  or  might  shut  out  a  pleasant  prospect,  which 
was  not  a  ground  of  nuisance ;  but  the  Attorney-Greneral  was  made  a 
party,  not  in  respect  of  nuisance  at  all,  but  because  the  freehold  of 
the  spot  on  which  the  statue  was  erected  being  in  the  crown,  the 
plaintiff  thought  it  better  to  make  the  Atorney-General  a  party  to 
sustain  that  interest,  and  not  on  the  ground  at  all  that  the  Attorney- 
General  was  a  necessary  party  to  such  a  suit.  The  Attorney^  General 
V.  Cleaver,  another  case  cited,  was  an  information  by  the  Attorney- 
Greneral.  Now,  here  is  a  public  nuisance ;  it  was  to  restrain  the 
manufacture  of  soap  on  the  ground  of  its  being  a  public  nuisance  to 
the  inhabitants  of  Battersea  and  Chelsea.  That  was  an  information 
by  the  Attorney-General ;  but  that  proves  nothing.  It  only  shows 
that  where  the  object  is  to  restrain  it  as  a  public  nuisance,  that  must 
be  done  by  information ;  but  it  does  not  at  all  show  that  an  indivi- 
dual may  not  have  a  bill  if  he  proves  special  damage  arising  to  him- 
self out  of  a  public  nuisance.  There,  Lord  Eldon  ordered  the  mo- 
tion to  stand  over,  and  in  the  mean  time  directed  an  indictment  to 
be  tried.  These  are  the  cases  cited  in  support  of  the  proposition  that 
the  bill  does  not  lie.     Now,  several  cases  have  been  referred  to  on 
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the  part  of  the  plaintiff-^  Spencer  v.  The  London  and  Birmiriffham 
Railway  Company^  Sampson  v.  Smithy  Haines  v.  Taylor  and  Walter 
v.  Selfe ;  in  all  of  which  and  in  many  other  cases  that  might  be 
cited  it  has  been  held  and  acted  on,  over  and  over  and  over  again, 
that  if  an  individaal  sustains  a  special  and  particular  damage  from 
an  act  he  may  have  a  bill ;  if  it  be  such  a  case  as  a  court  of  equity 
will  interfere  in  at  all,  he  may  have  the  interference  of  the  court  on 
a  bill,  although  the  act  complained  of  be  in  its  nature  a  public  nui- 
sance. There  were  two  other  cases  cited —  TAe  AUomey- General  v. 
Forbes  and  The  AUomey*  General  v.  Johnson.  These  cases  only  show 
this,  that  there  may  be  both  an  information  and  a  bill ;  that  is,  that 
the  Attorney-General  may  file  an  information  to  restrain  it  as  a  pub- 
lic nuisance,  and  the  particular  individual  who  sustains  particular 
injury  may  join  as  plaintiff  as  well  as  relator,  and  have  the  remedy 
for  himself  also  in  the  same  suit.  I  am  of  opinion,  therefore,  that 
the  first  ground  of  demurrer  is  not  tenable. 

The  next  ground  of  demurrer  insisted  upon  was  that  the  plaintiff 
has  not  established  his  right  at  law.  Now,  it  is  true  that  equity  will 
only  interfere  in  case  of  nuisance  where  the  thing  complained  of  is 
a  nuisance  at  law ;  there  is  no  such  thing  as  an  equitable  nuisance 
at  law ;  but  is  it  a  ground  of  demurrer  that  the  matter  has  not-  yet 
been  tried  at  law  ?  It  may  be  ground,  and  is  ground  very  often,  for 
refusing  an  injunction  upon  the  motion ;  but  is  it  ground  of  demur- 
rer ?  No,  I  am  not  aware  of  any  cases  in  which  it  has  been  so  de- 
termined. I  find  as  far  back  as  the  time  of  Lord  Hardwicke  in  itfor- 
ris  v.  Berkeley^  2  Yes,  sen.  453,  that  was  a  motion  in  relation  to  the 
obstruction  of  the  plaintiff's  ancient  lights.  It  had  not  been  tried  at 
law.  So  far  from  saying  that  the  bill  would  not  lie  because  it  had 
not  been  tried  at  law.  Lord  Hardwicke  actually  granted  the  injunction 
but  directed  a  trial,  and  after  the  trial  any  party  was  to  be  at  liberty 
to  apply.  In  Elmliirst  v.  Spencer^  Lord  Cottenham  expresses  him- 
self thus  —  "  The  plaintiff  before  he  can  ask  for  an  injunction  must 
prove  that  he  has  sustained  such  a  substantial  injury  by  the^cts  of 
the  defendants  as  would  have  entitled  him  to  a  verdict  at  law  in  an 
action  for  damages."  And  then,  in  another  part  of  the  same  judg- 
ment, he  says,  "  This  court  will  not  take  upon  itself  to  adjudicate 
upon  the  question  whether  this  is  a  nuisance  or  not ;  that  must  be 
ascertained  in  a  court  of  law,  as  laid  down  by  Lord  Eldon  in  The  AU 
tomey-  General  v.  Cleaver J^  Now  what  did  Lord  Eldon  do  in  The 
Attorney' General  v.  Cleaver?  Why,  in  that  case,  which  was  a  pub- 
lic nuisance,  he  directed  the  indictment,  which  had  been  already 
brought  and  was  pending,  to  be  prosecuted ;  he  spoke  to  one  of  the 
judges  to  expedite  the  trial  and  ordered  the  motion  to  stand  over 
untU  the  hearing  of  it.  Therefore,  Lord  Cottenham,  in  that  case, 
is  referring  to  the  principle  that  you  cannot  ask  for  the  injunction  if 
there  be  a  question  about  your  legal  right — about  its  being  at  law  a 
nuisance.  But  I  do  not  know  where  it  is  laid  down  that  a  bill  will 
not  lie,  that  is,  that  it  is  ground  of  demurrer  because  the  action  has 
not  yet  been  brought.  However,  whether  that  be  so  or  not,  in  fact 
the  plaintiff  has  recovered  at  law,  the  thing  has  been  tried  at  law,  but 
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this  ingenious  argument  is  suggested  —  it  is  said,  <'  True,  there  has 
been  an  action  at  law,  but  this  which  is  now  being  done,  which  you 
call  a  nuisance,  has  never  been  tried  at  law.  When  the  trial  took 
place  at  law,  we  were  ringing  bells  every  day  in  the  week,  we  were 
beginning  at  five  o'clock  in  the  morning  and  were  ringing  a  consi- 
derable period  of  time  on  each  occasion,  but  now  we  are  doing  much 
less ;  we  are  only  ringing  them  on  Sundays ;  we  are  ringing  them  a 
fewer  number  of  times;  we  are  not  ringing  them  so  long  at  a  time ; 
therefore  go  and  bring  your  action  for  this,  and  see  whether  this  is  a  nui* 
sance.  You  have  not  tried  this."  Now,  if  that  argument  were  to  pre- 
vail, only  see  what  it  would  come  to.  Supposing  that,  after  the  trial 
of  the  action,  the  defendant  had  done  this  -—  instead  of  ringing  seven 
days  in  the  week  he  had  rung  six,  or  instead  of  beginning  at  five 
o'clock  in  the  morning  he  had  begun  at  six,  or  instead  of  ringing  for 
a  quarter  of  an  hour  he  had  rung  ten  minutes  each  time,  and  when  the 
plaintiff  came  into  equity  to  restrain  him  he  had  said,  ^  You  have  not 
tried  this ;  when  you  brought  your  action  I  rang  for  seven  days  in  the 
week,  I  only  ring  six  now;  I  began  at  five  o'clock,  I  now  only  begin 
at  six  in  the  morning,"  and  so  on.  Well,  if  that  were  yielded  to  and 
another  action  brought  and  damages  recovered,  he  would  reduce  the 
number  of  days  ringing  from  six  to  five.  <<  Now  you  have  not  tried 
this  same  thing,"  and  so  on  loUes  quoties.  It  is  clear  the  argument, 
pushed  to  its  legitimate  conclusion,  must  result  in  that  which  is  con- 
trary to  all  reason  and  to  all  justice.  The  thing  has  been  tried,  be- 
cause what  is  it  you  are  to  try  at  law  ?  You  are  to  try  (if  it  be  a 
question)  whether  the  plaintiff's  right  in  his  house  be  such  as  to  en- 
title him  to  come  into  equity  at  all,  and  you  are  also  to  try  whetbeic 
the  ringing  of  these  bells  is  m  its  nature  at  law  considered  a  nuisance* 
That  has  been  tried,  but  the  exact  extent  or  quantum  of  injury  or 
nuisance  inflicted  is  a  question  which  does  not  require  repeated  triala 
in  order  to  satisfy  the  rule  of  the  court ;  that  as  to  a  nuisance,  that 
being  a  matter  of  law  only,  the  law  is  to  determine  what  is  nuisance. 
But  upon  the  demurrer  the  whole  question  upon  this  ground  is  put 
an  end'to  by  an  allegation  in  the  bill,  which  this  demurrer  of  course 
admits  to  be  true, — it  is  this :  that  whatever  be  the  extent  of  the  ringing 
now  practised,  that  is,  on  the  9th  and  16th  of  November,  those  two 
Sundays,  and  no  doubt  on  subsequent  Sundays,  whatever  be  the 
case  in  that  respect,  the  bill  alleges,  and  the  demurrer  admits,  that 
the  defendant  threatens  and  intends  not  onlv  to  continue  toUing  or 
ringing  the  last-mentioned  bells  on  Sundays  m  the  mianner  last  afore- 
said, but  he  also  threatens  and  intends  to  ring  peals  of  the  said  six 
bells,  and  also  to  toll  and  ring  on  week-days,  and  he  also  threatens 
and  intends  to  toU  and  ring  the  bell  of  the  before-mentioned  chapel 
or  religious  house ;  so  that  he  admits  that  what  is  now  being  done  is 
only  an  instalment  of  that  which  he  not  only  reserves  to  himself  the 
right  to  do,  but  which  he  actually  intends  to  do;  to  ring  as  he  rang 
before,  every  day  in  the  week,  to  ring  peals  on  six  bells,  to  ring  just 
as  he  pleases.  Therefore,  upon  the  demurrer  it  is  quite  clear  the  ar- 
gument that  the  plaintiff  has  not  established  his  right  at  law  is  one 
which  cannot  be  maintained. 
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Now,  there  was  one  point  raised  by  the  plaintiff  which  I  do  not 
think  it  necessary  to  go  into.  The  plaintiif  insisted  that  it  weis  ille- 
gal for  Roman  Cathcmcs  to  ring  and  toll  bells  in  a  steeple  annexed 
to  their  place  of  worship.  It  appears  to  me  that  whether  that  be  so 
or  not  is  perfectly  immaterial  to  this  case ;  because,  even  if  it  be  ille- 
gal, I  am  not  to  grant  an  injunction  to  restrain  an  illegal  act  merely 
because  it  is  illegal  I  could  not  grant  an  injuction  to  restrain  a  man 
from  smuggling,  which  is  an  illegal  act  If  it  be  illegal,  the  illegality 
of  it  is  no  ground  for  my  interfering.  Therefore  I  do  not  at  all  touch 
upon  or  go  into  the  question,  whether,  under  the  numerous  acts  of 
parliament  relating  to  the  Roman  Catholics,  it  be  or  be  not  now  law- 
ful to  have  a  steeple  and  bells.  For  the  reasons  which  I  have  men- 
tioned I  overrule  the  demurrer. 

Now,  I  proceed  to  give  my  opinion  with  regard  to  the  motion,  and 
many  of  the  observations  which  I  have  made  upon  the  demurrer  ne- 
cessarily more  or  less  apply  to  the  motion,  for  I  find  that  almost  with- 
out exception,  or  with  very  trivial  exceptions,  the  facts  as  alleged  by 
the  bill  are  verified  by  affidavit,  and  are,  in  fact,  not  in  contradiction. 
There  are  slight  dbcrepancies ;  for  example,  the  bill  alleges  that  on 
some  occasions  the  period  of  the  ringing  was  six  minutes,  when  the 
defendant  says,  in  fact,  it  was  five  minutes ;  it  was  rather  exagge- 
rated by  the  plaintiff.  Therefore,  of  course,  in  those  instances  I  take 
it  according  to  the  defendant's  statement  and  not  according  to  the 
statement  of  the  bill.  But  in  all  respects,  I  think  almost  with- 
out exception,  there  is  no  discrepancy  in  the  statement  as  to  the 
facts  of  the  case.  I  have  already  stated  these  facts,  and  there- 
fore I  need  not  repeat  them.  But  I  may  observe,  the  six  bells 
having  been  erected  in  the  steeple  about  the  month  of  May,  when 
the  chapel  was  opened,  those  bells  are,  according  to  the  descrip- 
tioM  of  the  size  (which  is  not  in  contradiction)  and  their  weight, 
very  large  bells,  they  are  not  the  ordinary  sized  chapel  bells  which 
are  used  in  most  chapels,  and  used  perhaps  in  most  of  the  dis- 
trict churches  in  and  near  London,  but  are  very  large,  unusually 
larce,  bells ;  and  the  effect  is  thus  described  of  the  ringing  of  those 
bells  antecedently  to  the  trial,  by  Mr.  Soltau  in  his  affidavit,  and  not 
in  any  way  coniradicted.  He  says,  that  "when  a  peal  of  the  bells 
of  the  said  Roman  Catholic  church  was  rung  the  noise  was  so  great 
that  it  was  impossible  for  me  or  the  members  of  my  family  to  read, 
write,  or  converse  in  my  dwelling-house.  And  I  further  say  that  the 
tolling  and  ringing  of  the  said  bell  and  bells  was  and  is  an  intolera- 
ble nuisance  to  me ;  and  if  the  said  bell  or  bells  is  or  are  permitted 
to  be  tolled  or  rung  in  the  manner  in  which  the  same  was  so  tolled 
and  rung  as  aforesaid,  it  will  be  impossible  for  me  to  continue  to  re- 
side any  longer  in  my  said  house."  That  is  the  description  of  the 
effect  produced  by  the  ringing  of  the  bells  as  it  was  practised  antece- 
dently to  the  verdict  in  August  last.  An  application  having  been 
made  to  the  defendant  to  desist  before  an  action  was  brought^  and 
being  refused  the  action  was  brought,  and  I  have  already  stated  the 
result  of  that  action.  It  appears  that  the  chapel  bell  has  been  since 
removed  from  the  top  of  the  building  to  the  side,— and  to  the  side. 
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CIS  I  understand,  farthest  away,  most  remote  from  the  plaintiff's 
house,  which  is  on  the  other  side*  Now,  the  affidavits  having  de- 
scribed as  the  bill  describes  the  present  ringing,  that  is,  the  ringing 
on  the  9th  and  16th  of  November,  correcting  it  from  six  minutes 
to  five  minutes,  as  the  defendant  alleges  it,  —  which  I  do,  of  course, 
taking  it  according  to  the  defendant's  statement,  — the  effect  of  the 
ringing,  as  it  is  now  practised,  is  thus  described  in  the  affidavit 
of  Mr.  Soltau.  He  says,  "  And  I  further  say  that  the  tolling  and 
ringing  of  the  said  bells  of  the  said  Roman  Catholic  church,  in  the 
manner  in  which  they  were  so  tolled  and  rung  on  the  9th  day  of  No- 
vember, instant,  and  the  16th  day  of  November,  instant,  caused  con- 
siderable annoyance  to  myself,  and  disturbed  the  devotions  of  the 
members  of  my  family.  And  that  during  the  time  or  times  when 
some  of  the  more  weighty  of  the  said  bells  are  rung  or  tolled,  it  is 
impossible  for  me  to  read  without  great  difficulty."  Then  he  men- 
tions the  fact  of  his  daughter  having  been  removed  from  the  house, 
which  I  do  not  dwell  upon,  and  he  proceeds  thus :  "  And  I  further 
say  that  the  tolling  and  ringing  of  the  said  bells  on  the  said  9th  and 
16th  days  of  November,  1851,  was  a  great  annoyance  and  nuisance 
to  me  and  my  family.  And  I  further  say  that,  if  the  said  bells  of  the 
said  church  are  permitted  to  be  tolled  and  rung  in  the  manner  in 
which  they  were  so  tolled  and  rung  on  the  9th  and  16th  of  Novem- 
ber, as  aforesaid,  the  value  of  my  said  dwelling-house  and  pre- 
mises will  be  considerably  diminished,  and  that  if  I  and  my  family 
are  compelled  to  leave,  I  could  only  dispose  of  it  at  a  great  pecuniary 
sacrifice.  And  I  further  say  that,  the  distance  of  my  bed-room  from 
the  bell  of  the  said  chapel  and  the  bells  of  the  said  church  does  not 
exceed  twenty  yards." 

There  is  another  affidavit  also,  the  affidavit  of  Mr.  Oadsden,  in 
support  of  the  plaintiff's  allegation,  which  thus  states  the  nuisance  as 
it  now  exists  according  to  the  present  practice  of  ringing.  «  I  further 
say  that  I  have  heard  the  said  bells  as  they  now  ring  and  toll  since 
the  13th  of  August,  when  I  was  in  the  plaintiff's  residence  on  the 
30th  of  November  now  last  past  —  that  30th  of  November  being 
a  Sunday  —  and  I  consider  the  ringing  and  tolling  of  the  said 
bells,  both  as  they  were  rung  and  tolled  prior  to  the  said  13th 
day  of  August,  loSl,  and  as  they  are  now  rung  and  tolled,  to 
be  peculiarly  annoying  and  distressing  to  any  person  occupying  the 
residence  of  the  said  plaintiff,  and  in  my  opinion  the  value  thereof 
is  greatly  decreased  by  reason  of  such  ringing  and  tolling."  Then  he 
goes  on  to  state,  "  That  if  the  said  bells  were  not  rung  and  tolled  as 
aforesaid,  in  my  opinion  the  said  house  would  still  let  for  130/.  per  an- 
num, the  rent  which  I  am  informed  the  said  plaintiff  now  pays  for  it. 
And  I  say  that  I  consider  from  the  peculiar  position  of  the  said  church 
with  reference  to  the  plaintiff*'s  residence,  that  any  ringing  or  tolling 
the  bells  of  said  church,  even  on  a  Sunday  only,  as  they  are  now  rung 
and  tolled,  would  have  the  effect  of  deteriorating  the  value  thereof^ 
because  I  do  not  believe  any  private  gentleman  or  lady,  or  any  person 
who  could  afford  to  pay  such  a  rent  would  become  a  tenant  thereof." 
That  is  the  account  given  of  the  effect  of  the  present  nuisance.    Now, 


COURTS  OP  CHANCERY,  1861-62.  121 


Soltan  V.  I>e  HeUL 


it  struck  me  at  the  time,  that  I  should  have  expected  more  persons  to 
have  been  brouffht  forward  to  depose  to  the  fact  of  the  nuisance. 
There  is  the  affidavit  of  the  plaintiff,  and  the  affidavit  of  Mr.  Oads- 
den ;  but  when  I  consider  that,  in  fact,  there  is  no  controversy  about 
it,  and  that  there  is  no  contradictory  evidence,  then  it  appears  to  me 
that  the  plaintiff  was  perfectly  justified  in  saying  if  there  had  been 
witnesses  brought  to  contradict  it,  I  might  then  have  brought  forward 
half  a  dozen  more  witnesses,  as  I  did  at  the  trial  —  I  might  have 
brought  forward  a  number  of  \^dtnesses ;  but  if  it  is  not  denied,  it  is 
not  necessary  for  me  to  do  more  than  to  have  my  own  affidavit  and 
the  affidavit  of  one  disinterested  person  deposing  distinctly  to  the 
effect  of  the  nuisance.  When  I  say  it  is  not  denied,  there  is  an  affi* 
davit  on  the  part  of  the  defendant,  of  Mr.  Wright,  which  states  this. 
After  stating  an  attempt  to  let  the  plaintiff's  house,  he  says,  "  And  I 
say  that  I  live  near  the  church  in  the  said  pleadings  mentioned,  and 
within  full  hearing  of  the  bells  in  the  said  pleadings  also  mentioned ; 
and  I  say  that  I  &  not  consider  them  any  nuisance.  And  I  say  that 
I  know  £rom  frequent  communication  with  my  neighbors  that  the 
said  bells  are  not  considered  a  nuisance  to  persons  generally."  And 
then  he  adds  this,  ^  And  I  say  that  the  four  Protestant  churches  in 
Clapham  aforesaid  have  and  use  bells  which  ring  several  times  for 
half  an  hour  at  a  time  on  Sundays,  and  twice  on  Wednesdays  and 
Fridays,  besides  frequent  ringing  during  the  day  for  deaths  and  fune- 
raW  Now,  that  is  the  only  affidavit  which  at  all  oontradicts  the 
fact  of  this  being  a  nuisance.  The  affidavit  of  Mr.  Weld,  the  priest, 
does  not,  and  I  think  very  properly,  sav  it  is  not  a  nuisance,  but  he 
addresses  himself  to  other  matters  which  I  shall  have  occasion  to  ad- 
vert to  presently.  Now,  what  does  this  amount  to  ?  This  is  a  gen-^ 
tleman  who  says,  <<I  live  near  the  church;"  the  whole  question  is, 
how  near  ?  He  says,  ^  I  live  within  full  hearing  of  the  bells."  Yes ; 
but  how  near  to  the  bells?  He  says  that  his  neighbors  do  not  con- 
sider it  a  nuisance.  But  where  do  those  neighbors  live  ?  How  near 
to  the  bells  ?  It  really  comes  round  to  what  I  observed  upon  the  de- 
murrer, that  the  chiming  of  these  bells,  which  may  be  and  is  a  great 
nuisance  to  a  person  livmg  as  near  as  the  plaintiff  lives,  may  be  not 
only  no  nuisance,  but  an  actual  source  of  pleasurable  sensations  to 
those  who  are  more  remote.  Therefore,  as  Mr.  Wright  has  not 
thought  fit  to  tell  me  how  near  he  lives,  I  am  left  to  conjecture.  It 
may  be  10  yards,  100  yards,  600  yards,  or  1,000  vards.  Although  it 
may  be  so  near  the  chmrch  that  he  may  hear  the  bells,  yet  he  may 
hear  them  in  a  way  which  I  can  easily  conceive  would  be  extremely 
pleasurable,  or,  at  all  events,  no  nuisance.  Then,  with  respect  to  the 
neighbors,  we  have  no  means  of  knowing  who  those  neighbors 
are,  or  how  near  they  live,  except  that  they  say  they  do  not  con- 
sider it  a  nuisance.  Therefore,  I  consider  the  fact  of  its  being  a 
nuisance  sufficiently  established  by  the  affidavits  which  have  been 
made  on  the  part  of  the  plaintiff.  But  really  one  ought  to  take  into 
consideration  the  actual  circumstances  proved,  and  not  at  all  disputed, 
that  these  bells  are  bells  of  a  most  unusual  size,  varying  from  4}  cwt. 
in  weight  to  upwards  of  9  cwt,  which  is  the  largest,  varying  from  S 
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feet  3  inches  in  diameter,  the  smallest,  to  3  feet  3  inches  in  diameter ; 
that  these  bells  are  placed  in  a  steeple  which  is  almost  in  front  of  the 
plaintiff's  house,  and  within  the  front  court-yard,  now  divided  into 
two  in  consequence  of  the  division  of  the  house  into  two,  but  which 
was  once  the  court-yard  of  the  whole  house  when  it  was  occupied  as 
one  house.  When  you  consider  those  circumstances,  it  really  is 
hardly  necessary  for  persons  to  say  by  affidavit,  that  it  must  be  an 
intolerable  nuisance  to  have  those  large  bells  ringing,  even  for  a  short 
period  of  time,  and  even  on  Sundays  ringing  so  near  to  the  dwelling- 
rooms  and  bed-rooms  of  the  plaintiff's  house.  And  it  is  to  be  remem- 
bered that  the  plaintiff  has  not  gone  to  the  bells,  *the  bells  have  come 
to  the  plaintiff.  The  beUs  have  been  put  there  when  the  plaintiff  has 
had  the  enjoyment  of  his  house  for  upwards  of  thirty  years,  and  has 
still  got  upwards  of  thirty  years  to  run  of  his  lease. 

Then  I  may  further  observe  in  connection  with  this  point,  that  the 
affidavits  verify  also,  and  this  is  not  contradicted,  the  allegation  in  the 
bill  as  to  the  intention  of  the  defendant  not  to  confine  himself  to  the 
ringing  which  has  taken  place  on  the  9th  and  16th  of  November,  but 
to  ring  all  the  beUs  in  peals,  to  ring  every  day,  to  ring  the  chapel  bell, 
in  short  to  ring  as  often  and  as  much  as  he  pleased,  and  as  he  did  be- 
fore the  trial.  That  is  stated  according  to  belief.  The  plaintiff  says, 
*<  I  am  informed  and  believe  that  the  defendant  threatens  and  intends 
to  do  BO,"  and  there  is  no  contradiction  to  that  whatever.  I  think  it 
is,  I  must  say,  creditable  to  Mr.  Weld  and  to  the  defendant  that  thev 
do  not  come  forward  and  say  ^  I  have  no  intention  of  doing  so."  It 
is  clear  (and  they  are  right  in  that,  according  to  their  view  of  their 
rights)  they  are  right  in  saying  ''  we  do  reserve  to  ourselves  the  right 
of  ringing  as  much  as  we  please,  for  we  think  the  law  allows  us  to 
ring,"  therefore,  it  was  quite  proper  not  to  come  forward  with  an  affi- 
davit to  contradict  that  I  must  take  it,  therefore,  that  there  is  the 
intention,  or  at  all  events,  the  reservation  of  the  right  to  themselves 
on  the  part  of  the  defendant  and  those  gentiemen  who  are  members 
of  this  body,  to  ring  as  much  as  they  please. 

Well,  then  it  is  said  that  part  of  what  is  alleged  by  the  plaintiff  as 
the  mischief  arising  to  him  is  the  diminution  of  value  of  his  house ; 
and  it  is  said,  and  said  with  perfect  truth,  by  the  defendant's  counsel 
that  many  cases  establish  the  proposition  beyond  all  controversy  that 
mere  diminution  in  value  does  not  constitute  and  is  no  ground  for  the 
court  interfering.  But  although  it  is  perfectiy  true  that  mere  diminu- 
tion of  value  does  not  per  se  constitute  nuisance ;  as,  for  example,  it 
is  no  nuisance  at  law  to  build  so  as  to  shut  out  from  a  party  a  most 
beautiful  prospect  which  he  previously  enjoyed,  unless  the  buildings 
actually  darken  his  ancient  lights ;  and  although  he  has  enjoyed  a 
most  beautiful  prospect  from  his  windows  and  ^  most  offensive*build- 
ing  is  erected  on  another  man's  ground,  a  grievous  eyesore,  which 
shuts  out  that  beautiful  prospect  and  greatly  diminishes  the  value  of 
his  house,  that  is  not  at  law  a  nuisance ;  but  although  that  be  so^ 
surely  the  extent  of  the  nuisance,  if  it  be  a  nuisance,  may  be  mate- 
rially shown  by  this,  that  so  great  is  the  annoyance,  that  no  respecta- 
ble person,  that  is,  no  person  who  can  afford  to  live  in  such  a  house 
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as  this,  would  take  it  with  such  a  nuisance,  and  the  only  person  who 
could  be  expected  to  take  it  would  be  only  one  who  would  pay  a  very 
small  rent,  but  to  whom  it  was  an  object  to  have  a  very  large  house 
at  a  very  small  sum,  and  who  would  bear  with  the  nuisance  for  the 
sake  of  the  smaller  rent  which  he  paid.  I  say  in  that  way  the  dimi- 
nution of  value  is  of  very  great  moment,  not  as  constituting  a  nui- 
sance, but  as  an  indication  of  the  extent  to  which  that  is  in  itself  a 
nuisance. 

Under  those  circumstances,  the  question  I  have  to  ask  myself  and 
that  I  have  to  determine  is  this,  a  question  which  I  cannot  do  better 
than  state  in  the  language  of  Lord  Justice  Knight  Bruce  when  as 
Vice-Chancellor  he  determined  the  case  of  WaUer  v.  Selfe.  That 
was  the  case  of  the  brick-field  in  which  he  granted  the  injunction. 
He  says,  "  The  important  point  next  for  decision  may  properly,  I 
conceive,  be  thus  put : — ought  this  inconvenience  to  be  considered  in 
fact  as  more  than  fanciful,  or  as  one  of  mere  delicacy  or  fastidious- 
ness, or  as  an  inconvenience  materially  interfering  with  the  ordinary 
comfort,  physically,  of  human  existence,  not  merely  according  to  ele- 
gant or  dainty  modes  and  habits  of  living,  but  according^  to  plain, 
sober,  and  simple  notions  among  the  English  people  ?"  That  enun- 
ciates the  question,  I  think,  distinctly,  which  is  to  be  tried  upon  such 
an  occasion  as  this,  and  I  must  add  in  the  very  w^ords  in  which  Vice- 
Chancellor  Knight  Bruce  goes  on  there — "  And  I  am  of  opinion  that 
this  point  is  against  the  defendant:"  that  this  is  such  an  inconveni- 
ence, such  an  invasion  of  the  domestic  comfort  and  enjoyment  of  a 
man's  home  that  he  is  entitled  to  come  and  ask  this  court  to  inter- 
fere. And  upon  that  point  I  would  just  refer  to  the  language  of 
Lord  Eldon  in  the  case  of  TJie  Attorney^  General  v.  NlchoL  He  says, 
^  the  foundation  of  this  jurisdiction,  that  is,  interfering  by  injunction, 
is  that  head  of  mischief  alluded  to  by  Lord  Hardwicke,  that  sort  of 
material  injury  to  the  comfort  of  the  existence  of  those  who  dwell 
in  the  neighboring  house,  requiring  the  application  of  a  power  to 
prevent,  as  well  as  remedy,  an  evil  for  which  damages  more  or  less 
would  be  given  in  an  action  at  law."  That  is  the  ground  for  the 
interference  by  injunction,  and  that  is  the  ground  upon  which  I  con- 
ceive that  I  ought  to  grant  an  injunction  in  this  case. 

Before  I  finish  I  will  just  make  an  observation  upon  a  point  which 
was  raised  by  the  defendant,  that  in  fact  these  bells  are  no  more  a 
nuisance  than  the  bells  of  a  parish  church.  It  is  said  that  there  are 
four  in  this  parish ;  the  parish  seems  to  have  been  divided  into  dis- 
tricts, and  there  are  four  parochial  district  churches  or  parish  churches; 
they  have  all  their  bells,  they  ring  on  Sundays,  and  they  ring  on 
Wednesdays  and  Fridays,  and  if  this  be  a  nuisance  why  is  not  that 
a  nuisance  ?  Or  if  that  be  not  a  nuisance,  why  is  this  a  nuisance  ? 
Now,  it  seems  to  be  overlooked,  that  this  building  to  which  these 
bells  are  attached,  although  called  a  church,  called  by  those  who  have 
erected  it  and  those  *who  use  it,  a  church,  is  not  in  the  eye  of  the  law 
a  church ;  it  is  no  church  in  law,  it  is  nb  more  a  church  than  the 
chapel  or  meeting-house  'of  any  denomination  of  Protestant  Dis- 
senters.    A  church  in  law'is,  that  building  of  which  there  is  but  one 
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in  the  parish,  or  bnt  one  in  the  parochial  district  where  the  parish  has 
been  divided  by  act  of  parliament  It  is  a  building  of  which  the 
freehold  both  oi  the  church  and  the  churchyard  is  vested  in  the  par- 
son of  the  parish,  and  of  which  there  are  church-wardens ;  to  which 
bells  are  an  appendage  recognized  by  law,  the  special  property  of 
which  bells  by  law  is  vested  in  the  church-wardens,  but  for  the  benefit 
of  the  panshioners  at  large ;  in  respect  of  which  bells  it  has  been  held 
that  an  action  wiU  lie  by  a  sucbeeding  chorch-warden  in  his  official 
capacity  against  the  retiring  church-warden  in  trover  io  recover  the 
very  bells,  on  the  ground  of  the  special  property  vested  by  law  in  the 
church-wardens,  and  that  you  must  in  the  action  lay  the  property  as 
being  the  property  of  the  parishioners.  The  law  recognizes  the  bells 
as  an  appendage  to  a  parish  church,  and  by  law  the  church-wardens 
are  to  have  the  custody  of  the  belfry  in  which  the  bells  are  suspended 
and  tolled.  Moreover,  with  regard  to  churches,  unless  in  special  cases 
*  of  churches  founded  by  the  crown,  or  special  cases  of  churches  founded 
by  act  of  parliament,  not  parish  churches,  they  are  under  the  juris- 
diction of  the  bishop  of  the  diocese.  There  is  but  one  church  in 
each  parish  or  in  each  district,  which  is  under  the  jurisdiction  of  the 
bishop  of  the  diocese.  There  is  but  one  bishop  of  the  diocese.  Is 
it  said  that  this  building  is  under  the  jurisdiction  of  the  Bishop  of 
Winchester,  in  whose  diocese,  I  believe,  Clapham  is  situate  ?  Cer- 
tainly not.  It  is  but  a  chapel,  it  is  no  church,  it  has  no  privilege,  it 
has  no  legal  privilege  of  nnging  beUs  in  the  same  way  that  a  parish 
church  has  the  privilege  of  havmg  bells  or  ringing  bells.  I  do  not 
mean  in  what  I  say  in  the  slightest  degree  to  intimate  that  it  is  un* 
lawful  for  Roman  Catholics  to  have  bells  attached  to  their  places 
of  worship.  I  avoid  that  question  entirely,  which  I  have  hitherto 
avoided.  But  it  seems  to  be  assumed  that  this  stands  on  the  footing 
of  a  parish  church,  and  therefore  that  it  is  as  much  privileged  and 
entitled  to  have  bells,  whether  a  nuisance  or  not,  as  a  parish  church. 
For  that  reason  I  have  made  these  observations. 

Now,  another  observation  that  was  made,  that  there  has  been 
acquiescence  here,  and  that,  therefore,  the  plaintiff  is  not  entitled  to 
the  injunction.  I  must  say  a  case  less  of  acquiescence  I  have  sel- 
dom met  with ;  as  soon  as  the  nuisance  £rom  the  sinc^le  bell  on  the 
roof  of  the  house  began,  a  respectful  letter  was  addressed  to  the 
superior  or  superiors  of  this  establishment,  requesting  that  it  might 
not  be  continued.  That  being  disregarded  another  was  sent,  ancf  it 
was  thought  better  to  let  that  be  sent  to  Cardinal  Wiseman  in  the 
hope  that  be  might  interfere ;  an  interview  was  had  between  the 
solicitors,  and  that  resulted  in  nothing  but  a  statement  from  Mi. 
Harting,  the  solicitor  for  the  defendant,  that  they  could  do  no  more 
than  alter  the  hour  from  five  to  six  o^dock.  Mr.  Soltau  bore  that  as 
well  as  he  could ;  Jbnt  when  in  May  last  came  the  six  bells  in  the 
tower  for  the  first  time,  does  he  lie  by  ?  So  far  from  it  he  brings  his 
action  on  the  28th  of  Jmie ;  that  is  diligently  prosecuted ;  the  trial 
is  on  the  13th  of  August,  the  judgment  is  entered  up  on  the  10th  of 
November,  in  the  following  term,  and  on  "the  2l8t  of  November  he 
files  his  bill,  after  having  again  applied,  in  consequence  of  the  re- 
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newal  of  the  ringing,  to  have  it  discontinued,  and  met  with  a  refusal. 
Now,  a  case  less  of  acquiescence  I  have  seldom  met  with.  It  appears 
to  me  that  the  plaintiff  has  diligently  asserted  his  rights.  I  think  he 
is  entitled  to  an  injunction,  but  not  quite  in  the  terms  in  which  it  is 
asked  by  the  notice  of  motion.  The  bill  asks  for  an  injunction  to 
restrain  the  ringing  of  these  bells  altogether,  or,  in  the  alternative,  to 
restrain  the  ringing  of  them  so  as  to  constitute  a  nuisance  or  an 
annoyance  to  the  plaintiff.  It  appears  to  me  that  the  latter  form, 
very  nearly,  is  the  form  in  which  the  injunction  ought  to  be  granted. 
Therefore,  I  shall  order  an  injunction  to  issue  to  restrain  the  defend- 
ant, and  all  p^^ons  acting  under  his  direction  or  by  his  authority, 
firom  tolling  or  ringing  the  bells  in  the  plaintiffs  biU  mentioned  (be- 
cause the  prayer  is  confined  to  the  said  bella,)  or  any  of  them,  so  as 
to  occasion  any  nuisance,  disturbance,  and  annoyance  to  the  plain- 
tiff and  his  fiamily  residing  in  the  plBkinti£Ps  dwelling-house  in  the 
bill  mentioned. 

Mdlins  submitted  whether  the  terms  of  the  injunction  might  not 
involve  an  uncertainty. 

KiNDERSLEY,  V.  C,  I  am  aware  they  must,  but  I  may  mention 
that  I  am  in  this  reapect  following  what  was  done  by  the  Vice- Chan- 
cellor Knight  Bruce  in  the  case  I  referred  to  of  Waller  v.  Selfey  the 
brick-field  case.  He  issued  an  injunction  in  these  terms,  which  no 
doubt  is  equally  liable  to  uncertainty,  that  is  to  say,  it  may  be  ques- 
tioaable  whether  a  certain  degree  of  ringing  may  or  may  not  occasion 
annoyance,  disturbance,  and  nuisance  to  the  plaintiff  and  his  family, 
but  the  same  thing  will  apply  here.  lii  that  case,  he  says :  "  let  the 
defendant,  his  servants,  workmen^  and  agents,  be  restrained  by  injunc- 
tion firom  burning,  or  causing  to  be  burnt,  bricks  on  the  defendant's 
strip  of  ground  in  the  bill  mentioned,"  not  absolutely,  but,  "  so  as  to 
occasion  damage  or  annoyance  to  the  plaintiffs,  or  either  of  them,  as 
owner  or  occupier  of  the  messuage  in  the  bill  mentioned  to  be  occu- 
pied by  the  plaintiff  Charles  Pressly,  or  injury  or  damage  to  the  mes- 
suage," and  so  forth. 

MaMns  said  he  was  aware  that  that  injunction  had  had  the  effect 
of  stopping  the  brick-burning  altogether. 

KiNDERSLEY,  V.  C.  That  may  be,  and  this  may  have  the  effect 
of  stopping  the  ringing  of  the  bells  altogether.  But  I  conceive  I  have 
no  right  to  say,  and  I  cannot  say,  that  it  is  absolutely  impossible  that 
any  one  of  these  bells,  may  not  be  rung  so  as  to  occasion  no  nuisance 
or  annoyance  to  the  plaintiff.  It  is  possible ;  and  therefore  I  do 
not  think  it  right,  to  say  that  they  shall  never  ring  one  of  these  bells 
again  as  long  as  those  oells  are  in  existence. 


ir 
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December  4, 1851 ;  January  14, 1853. 

Devise --^  Leasehold — Direction  to  renew    Insurance*^  Drustees  — 

Discretion. 

A  testator  beqaeathed  leasehold  premises,  held  for  lives,  to  tmstees  upon  trust,  oat  of  the 
rents  and  profits  respectiTely,  to  pay  and  perfonn  the  rents  and  covenants,  and  if  thej 
thought  it  advantageous,  that  they  should  endeavor  to  eflect  renewals  of  die  subsistine 
leases,  or  any  of  them,  as  they  should  think  proper ;  and  if  they  in  their  discretion  should 
think  fit  or  expedient,  but  not  necessarily  or  peremptorily,  effect  and  keep  on  foot  insur- 
ances on  the  hves  of  the  cestuis  aue  vie,  or  any  of  them,  and  should  effect  such  insurances 
in  such  sum  as  in  die  opinion  or  the  trustees  should  be  sufficient  to  enable  them  whenever 
a  life  dropped  to  effect  a  renewal,  and  should  out  of  the  rents  and  profits,  or  bv  mortgage 
thereof,  or  of  any  part  thereof,  raise  monev  sufficient  to  effect  the  renewal  of  the  leases 
60  olten  as  advisable.  The  testator  died  m  1849,  leaving  a  son  and  two  daughters,  the 
latter  of  whom  had  issue.  He  was  possessed  of  divers  leasehold  estates  held  at  different 
rents,  for  various  terms  of  vears,  ii  certain  persons  should  so  long  live.  Renewals  of 
these  leases  had  been  made,  but  none  of  them  contained  any  clause  of  renewaL  Upon  a 
qpecial  case  under  13  &  14  Vict  c.  35 : — 

J9e2t/,  that  a  trust  had  been  created,  and  that  there  was  an  imperative  duty  to  renew  if  rea- 
sonable terms  could  be  obtained ;  that  they  were  not  to  sacnfloe  the  tenants  for  life  to  die 
persons  entided  in  reversion ;  that  they  had  a  discredon  to  exercise  in  order  to  keep  the 
estate  in  its  present  condition ;  that  the  trustees  had  a  discredon  to  raise  money  by  insur- 
ing  the  lives  of  the  rents  and  profits,  or  by  mortgage,  and  that  they  were  bound  to  ezerdse 
dieir  discredon. 

Nicholas  Watts,  by  his  will,  dated  the  Slst  of  December,  1845, 
gave  to  his  wife,  Judith  Watts,  for  her  life,  if  she  should  so  long  re- 
main his  widow,  the  dwelling-house  and  premises  in  which  he  then 
resided,  and  subject  thereto,  he  directed  that  they  should  pass  under 
the  bequest  of  his  leasehold  estates. 

The  testator  then  bequeathed  all  the  residue  of  his  personal  estate, 
except  leaseholds  and  chattels  real,  to  Greorge  Ferris  Whidbome 
Mortimer,  and  John  Bradford,  upon  trust,  to  collect  the  same  and 
invest  the  proceeds,  and,  subject  to  the  payment  of  an  annuity  of 
500/.  a  year  to  his  wife  during  her  widowhood,  they  were  to  stand 
possessed  of  the  securities  and  the  annual  produce,  as  to  one  fourth 
part  thereof  for  the  benefit  of  the  testator's  son,  Nicholas  Watts,  his 
wife  and  children ;  and  as  to  one  other  fourth  part  thereof,  upon 
trust  for  such  persons  as  the  testator's  son,  William  John  Watts, 
should  by  deed  or  will  appoint;  and  as  to  one  other  fourth  part 
thereof,  upon  trust  for  such  persons  as  the  testator's  daughter,  Lucinda 
Diana,  the  wife  of  John  Whidborne,  with  the  consent  of  her  present 
or  any  future  husband,  during  her  coverture,  should  by  deed  or  will 
appoint,  so  that  it  did  not  lessen  the  life  interest  of  her  husband ;  and 
as  to  the  remaining  one  fourth,  upon  trust  for  such  persons  as  the 
testator's  daughter,  Judith  Elizabeth,  the  wife  of  Robert  Moir,  should 
by  deed  or  wm  appoint,  so  that  it  did  not  lessen  the  life  interest  of 
her  husband.  Ajid,  in  default  of  any  appointment,  upon  trust  for 
the  separate  use  of  J.  E.  Moir  for  life,  and  after  her  decease,  upon 
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trast  for  Robert  Moir  for  life,  and  after  the  decease  of  both,  then  sub- 
ject to  any  appointment  either  by  deed  or  will,  and  to  any  provision 
which  J.  ri.  Moir  might  make  for  a  future  husband,  upon  ^sts  for 
the  benefit  of  her  children  who  should  survive  her,  and  being  male 
should  attain  twenty-one,  or  die  under  that  age  leaving  issue,  or  be- 
ing females  should  attain  twenty-one,  or  marry,  and  of  the  issue  who 
should  survive  her,  and  attain  twenty-one,  of  chUdren  of  hers,  who 
should  die  before  her ;  but  in  case  no  chUd  of  the  testator's  said 
daughter  or  no  such  issue  of  any  child  should  attain  a  vested  interest 
in  the  stocks  and  securities  under  the  trusts,  then  as  to  the  said  one- 
fourth  upon  trust  for  the  person  or  persons  who,  at  the  time  of  the 
failure  of  such  children  and  issue,  should  be  her  next  of  kin  according 
to  the  statute  of  distributions. 

And  the  testator  devised  all  his  freehold  estates  to  Q.  F.  W.  Mor- 
timer and  J.  Bradford,  and  their  heirs,  as  to  one  fourth  part  thereof  to 
certain  uses  in  favor  of  his  son,  N.-  Watts,  and  of  bis  son's  children 
and  issue,  which  were  revoked  by  a  subsequent  codiciL  And  as  to 
one  other  fourth  part  thereof  to  the  use  of  William  John  Watts  for 
life,  without  impeachment  of  waste,  and  after  his  decease,  subject  to 
any  jointure  he  might  limit  for  any  woman  he  might  marry,  to  the 
use  of  all  and  every  the  child  and  children,  or  such  one  or  more  ex- 
clusively, of  W.  J.  Watts,  or  the  issue  of  any  such  child  or  children, 
as  W.  J.  Watts  should  appoint,  and  in  default  of  such  appointment, 
or  so  far  as  the  same  should  not  extend,  to  the  use  of  all  and  every 
the  child  and  children  of  the  said  W.  J,  Watts,  their  heirs  and  assigns, 
as  tenants  in  common,  but  in  default  of  any  such  child,  children,  or 
issue,  the  one  fourth  part  of  the  freehold  estates  were  to  stand  limited 
to  the  use  of  W.  J.  Watts,  his  heirs  and  assigns.  And  as  to  one 
other  fourth  part  of  the  freehold  estates  to  the  use  of  G.  F.  W.  Mor- 
timer and  J.  Bradford  and  their  heirs  during  the  life  of  the  testator's 
daughter,  Lucinda  Diana  Whidborne,  without  impeachment  of  waste, 
upon  trust  to  pay  the  rents  and  profits  as  they  became  due  to  such 
persons  as  she  by  writing  should  appoint,  and  in  default  thereof,  unto 
her  for  her  separate  use,  with  remainder  to  her  husband  for  life,  and 
after  the  decease  of  both  of  them,  but  subject  to  any  provision  his 
daughter  might  make  out  of  the  rents  for  any  future  husband,  to  the 
Qse  of  aU  and  every  or  such  one  or  more  exclusively  of  the  child  and 
children  of  Lucinda  Diana  Whidborne,  whether  by  her  present  or  any 
future  husband,  or  the  issue  of  any  such  child  or  cUldren  as  she  should 
appoint,  and  in  default  thereof,  to  the  use  of  all  and  every  the  child 
and  children  of  L.  D.  Whidborne,  their  heirs  and  assigns,  as  tenants 
in  common,  but  in  default  of  any  such  child,  children,  or  issue,  to  such 
uses  within  the  law  of  perpetuities  as  L.  D.  Whidborne,  should  ap- 
point, with  remainder  to  the  use  of  L.  D.  Whidborne,  her  heirs  and 
assigns ;  and  as  to  the  remaining  one  fourth  of  the  freehold  estate  to 
the  use  of  Q.  F.  W.  Mortimer  and  J.  Bradford  and  their  heirs,  upon 
trusts  for  the  benefit  of  Judith  Elizabeth  Moir,  her  husband  Robert 
Moir,  and  her  children,  in  terms  precisely  similar  to  those  limited  for 
Ii.  D.  Whidborne,  her  husband  and  children. 

The  will  then  proceeded  as  follows:-— "I  give  and  bequeathe  all 
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J.  Biadford,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  quality  thereof  respectively,  for  the  respective 
estates  and  interests  which  I  shall  have  therein  at  the  time  of  my 
delsease,  upon  trust  that  the  said  6.  F.  W.  Mortimer  and  J*  Bradford, 
and  the  survivor  of  them,  and  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor,  do  and  shall,  out  of  the  rents  and  profits  of 
the  messuages,  &c,  respectively  pay  and  perform  the  rents  and  cove- 
'nants  of  and  relating  to  the  said  tenements  respectively  which  shall 
be  subsisting  at  the  time  of  my  decease,  or  which  shall  be  reserved  or 
contained  in  any  renewed  lease  of  any  of  the  said  tenements,  &c.,  and 
which  from  time  to  time  ought  to  be  paid,  observed,  and  performed 
on  the  part  of  the  lessees ;  and  upon  trust,  if  they,  the  said  trustees 
*  or  trustee  for  the  time  being  shall  think  it  proper  or  advantageous  as 
to  any  of  the  said  tenements,  &c.  which  are  customarily  or  may  be 
renewed,  that  the  said  trustees  or  trustee  for  the  time  being  shall  or 
lawfully  may  endeavor  to  effect  renewals  of  the  subsisting  leases  of 
the  said  tenements,  &c.,  or  any  of  them  upon  such  terms  as  they  shall 
think  i»roper,"  so  that  the  said  premises  may,  during  the  continuance 
of  the  trusts  of  this  my  will  so  far  as  the  circumstances  of  the  case 
will  admit  be  respectively  held  for  three  lives,  for  a  long  term  deter- 
minable on  three  lives,  or  for  twenty-one  years  absolute  accordins^  to 
the  usual  terms  of  renewal,  ^  and  in  order  thereto  do  and  shall  if 
they  or  he  in  their  or  his  discretion  think  fit  or  expedient,  but  not 
necessarily  or  peremptorily,  effect  and  keep  on  foot  insurances  on  the 
lives  of  the  respective  cestuis  que  vie  or  any  of  them  named  in  such 
of  the  subsisting  leases  for  the  time  being  of  the  said  tenements,  &c., 
or  any  of  such  leases  as  shall  be  held  on  lives  or  years  determinable 
on  lives  or  on  the  lives  of  such  of  the  cestuis  que  vie  as  shall  be  insur- 
able at  reasonable  premiums,  and  shall  or  may  effect  such  insurances 
in  such  sum  as  in  the  opinion  of  the  said  trustees  or  trustee  for  the 
time  being,  shall  be  sufficient  to  enable  them  or  him,  whenever  such 
Ufe  shall  drop  or  fail,  to  effect  a  renewal  of  the  subsisting  lease  in 
which  the  life  insured  shall  have  been  named  a  cestui  que  vte^  and  do 
and  shall  apply  the  money  to  be  obtained  or  received  on  the  insurance 
of  such  life  or  lives  as  aforesaid  in  effecting  a  renewal  of  the  subsist- 
ing lease  in  which  such  life  or  lives  shall  have  been  named  a  cestui 
que  me,  if  such  renewals  can  be  effected  on  such  reasonable  terms  as 
tiie  said  trustees  or  trustee  shall  approve,"  and  shall  pay  the  surplus 
of  such  money,  or  the  whole  thereof  if  such  renewal  cannot  be  effect- 
ed, to  the  person  or  persons  who,  under  the  trusts  hereinafter  declared 
or  referred  to,  shall,  for  the  time  being,  be  in  the  possession  of  the  said 
leasehold  tenements,  &c.,  or  beneficially  entitied  to  the  rents  and 
profits  thereof,  '^  and  shall  or  may,  out  of  the  rents  and  profits  of 
the  said  leasehold  premises  respectively,  or   by  mortgage  thereof^ 
or  of  any  part  thereof,  raise  money  sufficient  to  effect  the  renewal 
of  any  of  the  subsisting  leases  of  the  said  tenements,  &c,f<»r  the  tkne 
being  when  and  so  often  as  a  renewal  shall  be  advisable,  and  if,  from 
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not  insuring,  or  from  the  insufficiency  of  the  money  arising  from  any 
such  insurance,  or  from  any  other  cause,  there  shall  be  no  funds  or 
insufficient  funds  for  the  puipose,  then  do  and  shall  apply  the  money 
to  be  raised  in  or  towards  effecting  such  renewal  or  renewals  accord- 
ingly;" and  for  the  purpose  of  effecting  such  renewal  or  renewals 
aforesaid,  the  trustees  were  empowered  to  surrender  the  subsisting 
leases  and  accept  new  leases  to  be  held  upon  such  trusts  as  woula 
nearest  correspond  with  the  uses  and  trusts  expressed  and  declared 
of  the  freehold  manor,  messuages,  &c  The  will  also  contained  a 
power  for  Nicholas  Watts  and  W.  J.  Watts,  to  jointure  any  women 
they  might  marry,  and  to  create  terms  of  years  to  secure  payment, 
and  it  appointed  O.  F.  W.  Mortimer  and  X  Bradford,  executors. 

On  the  19th  of  August,  1846,  the  testator,  by  a  codicial,  appointed 
William  Miskin  a  trustee,  devisee  in  trust,  and  executor  of  his  will. 

On  the  22d  of  May,  1848,  the  testator,  by  another  codicil,  recited 
that  his  son  Nicholas  was  dead,  leaving  N.  Watts,  an  only  child,  an 
infant,  and  revoked  the  trusts  and  limitations  in  his  will  concerning 
the  fourth  part  of  his  personal  estate,  the  one  fourth  of  his  freehold 
estates,  and  the  one  fourth  part  of  his  leasehold  estates,  &C.,  held  for 
lives  absolute,  in  favor  of  his  said  son  Nicholas  and  his  children  and 
issue,  and  directed  ^  first,  that  the  trustees  of  his  will  should  receive 
and  take  the  annnal  produce,  rents,  and  profits  arising  from  the  one 
fourth  of  his  personal,  freehold,  chaUel  real,  and  lifehold  estates  re- 
spectively as  the  same  should  become  due,  and  invest  the  net  amount 
thereof  ajid  the  resulting  income  arising  therefrom  respectively  in  the 
stocks  or  funds  of  Great  Britain  until  the  said  grandson  should  attain 
bis  age  of  twenty-five  years,  or  die  under  that  age,  so  that  the  same 
should  during  that  penod,  or  until  that  event,  be  accumulated  in  the 
nature  of  compound  interest,"  and  stand  possessed  of  the  one  fourth 
of  his  personal  estate,  and  the  investment  upon  trust  *in  case  his 
grandson  should  live  to  attain  the  age  of  twenty-five  years,  then  and 
from  thenceforth  to  pay  the  annual  produce  and  ^income  thereof^ 
respectively  unto  his  grandson  for  life,  and  after  his  decease  to 
stand  possessed  of  the  one  fourth  of  his  personal  estate  with  the  sum 
of  the  accumulations,  upon  trust  for  the  children  or  child  or  other 
issue  of  his  grandson,  (such  other  issue  being  born  in  the  lifetime  of 
his  grandson,)  as  his  grandson,  after  he  should  have  attained  his  age 
of  twenty-five  years,  should  appoint;  and  in  default  of  such  appoint- 
ment upon  trust  for  the  children  and  remote  issue  of  his  gmndson ; 
but  in  case  his  said  grandson  should  die  under  the  age  of  twenty-five 
without  leaving  any  child  surviving  him,  and  so  also  in  case  no  issue 
of  any  child  of  his  grandson  should  attain  a  vested  interest  in  the  ac- 
cumulations under  the  trusts  or  powers  thereinbefore  contained,  the 
trustees  were  to  stand  possessed  thereof  in  three  equal  parts  upon  the 
trusts  declared  in  his  will  of  the  other  three  fourth  parts  of  his  per- 
sonal estate.  And  as  concerning  the  one  fourth  of  the  real  estate  be- 
ing freehold  he  declared,  subject  to  the  trust  for  accumulation,  that 
his  trustees  should  stand  seized  thereof  to  the  use  of  his  grandson  N. 
Watts  for  life  without  impeachment  for  waste,  and  after  his  decease 
to  the  use  of  the  child  and  children  of  his  grandson,  or  the  issue  of 
any  such  child  or  children  as  his  grandson,  after  he  should  attain 
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twenty-five,  should  appoint,  and  in  default  of  such  appointment  to 
the  use  of  all  and  every  the  child  and  children  of  his  gnmdson,  their 
heirs  and  assigns,  as  tenants  in  common ;  but  if  and  every  the  child 
and  children  of  his  grandson  should  die  in  his  lifetime  without  leav- 
ing lawful  issue  living  at  the  decease  of  his  grandson,  or  if  any  such 
child  and  children  of  his  grandson  should  survive  him,  and  being  sons, 
should  all  die  under  the  age  of  twenty-one  years,  and  without  leaving 
lawful  issue  living  at  his  or  their  deaths,  or  being  surviving  daughters 
they  should  all  die  under  twenty-one,  without  having  been  manied, 
then  the  one  fourth  of  the  reed  estates,  in  three  equal  parts,  was  to 
stand  limited  to  the  uses  declared  in  his  will  concerning  the  three 
other  fourth  parts.  And  as  concerning  the  one  fourth  of  all  his  lease- 
hold and  chattel  real  estates  devised  by  his  will  the  testator  declared 
that,  subject  to  the  trusts  for  the  payment  of  rents,  performance  of 
covenants  in  the  leases  thereof  respectively  reserved  and  contained 
and  renewal  of  leases  of  the  same  respectively,  and  also  subject  to 
the  trusts  or  directions  for  the  accumulations  of  the  surplus  rents, 
the  trustees  of  his  will  were  to  stand  possessed  thereof  during  the 
continuemce  of  the  leases  for  which  the  same  should  be  held,  either 
at  the  time  of  his  decease  or  by  virtue  of  such  renewals  as  aforesaid, 
upon  such  trusts  as  would  best  and  nearest  correspond  with  the  uses 
declared  of  the  one  fourth  of  his  real  estates.  It  was  also  declared 
that  the  trustees  mi^ht  in  their  discretion  until  his  grandson  should 
attain  twenty-five,  if  he  and  his  mother  should  so  long  live,  pay  out 
of  the  income  and  rents  directed  to  be  accumulated  the  annual  sum 
of  2002i  for  the  maintenance  of  his  grandson. 

The  testator  died  the  3d  of  May,  1849,  and  his  will  was  proved 
by  G.  F.  W.  Mortimer  and  WiUiam  Miskin  only,  John  Bradford 
having  renounced  and  disclaimed  the  devises  and  trusts.  The  par- 
ties interested  in  the  reversion  of  the  one  fourth  part  of  the  testator's 
personal  estscte  in  case  his  grandson  should  die  without  any  child, 
children,  or  issue,  released  all  claim  to  it 

The  testator's  son  W.  J.  Watts  had  never  been  married.     Lucinda 

D.  Whidbome  had  an  only  child  a  daughter,  an  infant,  and  Judith 

E.  Moir  had  an  only  child  a  son,  an  infant,  but  neither  of  them  had 
executed  the  powers  of  appointment  given  by  the  testator's  will  in 
favor  of  their  respective  children.  The  testators  grandson  N.  Watts 
was  stiU  an  infant 

The  testator  was  possessed  of  divers  leasehold  estates  held  at  dif- 
ferent rents  for  various  terms  of  years  if  certain  persons  therein  seve- 
rally mentioned  should  so  long  live,  these  leases  had  been  several 
times  renewed,  but  none  of  them  contained  any  clause  binding  the 
lessors  to  renew,  but  it  had  been  the  ordinary  practice,  upon  its  being 
applied  for,  to  renew  the  leases,  by  granting  from  time  to  time^  when 
a  life  dropped,  a  reversionary  term  determinable  on  the  failure  of  an- 
other life,  so  as  to  make  the  current  lives  three  in  number.  It  ap- 
peared that  the  lessors  by  a  resettlement  of  the  estates  were  pre- 
vented from  renewing  the  leases  of  lands  containing  more  than  two 
acres.  It  was  beUeved  that  the  lives  on  which  the  existing  leases  de- 
pended were  insurable,  and  the  personal  estate  of  the  testator  was 
supposed  to  be  ample  for  the  payment  of  debts,  &c 
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The  questions  for  the  consideration  of  the  conrt  related  to  the  du- 
ties of  the  trustees  of  the  testator's  will  with  reference  to  the  renewal 
of  the  leases  for  years,  determinable  upon  lives,  which  formed  part  of 
the  testator's  estate,  and  were,  first,  whether  the  Irustees  were  bound 
to  renew  them,  or  any,  $ind  which  of  them,  from  time  to  time,  when 
a  life  dropped,  supposing  them  to  be  able  to  obtain  renewals  on 
terms  not  disadvantageous  to  the  testator's  estate,  and  whether  they 
might  exercise  an  absolute  discretion  as  to  the  making  or  not  makinff 
such  renewals.  Secondly,  whether  they  were  bound  to  take  any,  and 
if  any,  what  particular  means  of  raising  or  procuring,  by  way  of  in- 
surance or  otherwise,  out  of  the  present  rents  and  profits,  a  fund  to 
meet  the  expenses  of  such  renewals  when  the  occasion  for  them 
should  arise. 

Wickens  appeared  for  the  trustees. 

Eoupellj  for  the  defendants  Judith  Watts,  William  J.  Watts,  Mr. 
and  IMbrs.  Whidborae,  and  Mr.  and  Mrs.  Robert  Moir.  The  question 
is,  whether  the  trustees  have  or  have  not  a  discretion  to  exercise ; 
they  could  not  compel  the  lessor  to  enter  into  any  contract  binding 
him  to  renew;  this  property  must,  therefore,  be  considered  as  lease- 
holds in  their  ordinary  state,  given  to  tenants  for  life,  with  remainder 
to  other  parties,  if  any  thing  of  the  term  remained.  It  is,  from  the 
whole  tenor  of  the  will,  clear  that  the  discretion  was  given  to  the 
trustees,  as  it  must  be  placed  somewhere,  but  that  no  trust  was  cre- 
ated beyond  the  existing  leases,  unless  the  trustees  thought  fit  to 
renew. 

Freelififfj  for  the  infant  chUdren  of  Mr.  and  Mrs.  Whidborne  and 
Mr.  and  Mrs.  Moir.  The  trustees  are  bound  to  renew  the  leases  if 
they  can  do  so  upon  terms  not  disadvantageous  to  the  testator's 
estate.  They  cannot  exercise  an  arbitrary  and  uncontrolled  discre- 
tion, and  cannot  refuse  an  advantageous  renewal ;  and  assuming  that 
a  renewal  would  clearly  be  a  benefit  to  the  estate,  cannot  the  court, 
notwithstanding  the  words  of  discretion  in  the  will,  compel  the  trus- 
tees to  renew  ?  In  Lord  Milsington  v.  Earl  of  Mulgrave^  3  Madd. 
491,  it  was  held  upon  demurrer  that  trustees,  to  whom  a  discretion 
was  given  of  renewing  leases,  had  not  an  arbitrary  power  of  renewal, 
but  must  renew  when  most  for  the  benefit  of  the  cestui  que  trust, 

Shapter^  for  the  testator's  grandson,  Nicholas  Watts.  If  the  testa- 
tor contemplated  the  continuance  of  the  estate  for  the  benefit  of  all 
persons  interested  under  his  wiU,  then  though  it  may  confer  discre- 
tionary powers  upon  the  trustees,  the  court  will  consider  the  inten- 
tion, as  the  general  purpose  contemplated  by  the  will,  and  will  com- 
pel them  to  renew  if  it  is  possible,  and  support  the  trusts,  and  carry 
out  the  intention  of  the  testator.  A  discretionary  power  was  given 
by  will  to  trustees  to  invest  a  fund  in  real  or  personal  estate ;  it  was 
to  be  collected  from  the  whole  will  that  it  was  to  be  invested  in  real 
estate,  and  though  it  was  never  invested,  the  court  considered  that  it 
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was  to  be  regarded  as  real  estate.  Cowley  v.  Hartstonge^  1  Dow, 
361.  The  courts  therefore,  controls  the  discretion  given  to  the  trus- 
tees in  favor  of  the  general  intentions  of  the  testator.  Sug,  on  Real 
Property,  462.  In  Fordyce  v.  BridgeSy  10  Beav.  90 ;  2  Phil.  497 ;  s.  c. 
17  Law  J.  Rep.  (n.  s.)  Chanc.  185,  a  testator  directed  his  trustees  to 
invest  his  personal  estate  on  lands  in  England  or  Scotland ;  the  limit- 
ations of  which  were  to  be  different.  Lord  Langdale  considered 
this  to  be  a  discretion  of  such  a  nature  that  the  court  could  not  ex- 
ecute it ;  but  nothing  finally  turned  upon  this  point,  as  upon  appeal 
the  Lord  Chancellor  considered  that  there  had  been  a  cesser  of  the 
discretionary  power,  and  that  it  was  incapable  of  being  exercised,  so 
that  the  uninvested  fund  became  divisible  in  equal  moieties  between 
the  two  objects.  Upon  a  settlement  of  personal  estate  by  the  father 
of  a  wife  in  trust  for  her  for  life,  with  remainder  to  her  children 
equally,  as  tenants  in  common,  and  in  default  of  a  child  attaining  a 
vested  interest,  in  trust  for  the  husband,  with  a  discretion  that  alier 
the  wife^s  death  the  trustees  should  apply  this  inconie  at  their  discre- 
tion for  the  maintenance  and  education  of  the  children  during  their 
minorities,  the  court  considered  that  it  had  a  right  to  interfere  and 
control  the  trustees,  and  it  held  after  the  wife's  death  that  the  hus- 
band was  entitled  to  require  that  the  income  should  be  applied  for 
the  maintenance  and  education  of  the  children,  though  he  was  him- 
self able  to  maintain  and  educate  them.  Stocken  v.  Slocken,  4  Sim. 
152;  s.  c.  2  Myl.  &  K.  489;  4  MyL  &  Cr.  95;  7  Law  J.  Rep.  (n.  s.) 
Chanc.  305 ;  Prendergast  v.  Prendergc^U  14  Jur.  989 ;  Cogtabadie  v. 
Costabadiey  6  Hare,  410 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc  259 ; 
CyReilly  v.  Aiderson,  8  Hare,  101.  The  testator  intended  to  benefit 
parties  beyond  the  life  estates;  he  contemplated  that  the  children 
would  succeed  to  the  property ;  all  that  he  did  was  to  leave  the  mode 
of  renewal  optional.  The  renewal  itself  was  intended  to  be  impera- 
tive. Any  accumulations  for  renewal  must  be  precarious,  but  the  bur- 
dens, however  that  might  be  done,  ought  to  be  equal,  and  proportion- 
ate sums  of  money  ought  to  be  set  apart  for  that  purpose.  In  Chreeth 
wood  V.  Evansy  4  beav.  44,  and  Earl  of  Shaflesbury  v.  The  DuJee  of 
Marlborough^  2  MyL  &  K.  Ill ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Chana  30, 
the  court,  by  consent  of  parties,  sanctioned  a  reference  to  the  Master 
to  ascertain  whether  it  would  be  for  the  benefit  of  aU  parties  that  the 
fines  for  renewal  should  be  provided  for  by  insuring  the  lives  of  the 
cestuis  que  vie.    Reeves  v.  Oresswicky  3  You.  &  C.  Exch.  715. 

RoupeUy  in  reply. 

The  Master  of  the  Rolls.  The  question  in  this  case  arises 
upon  the  construction  of  a  clause  in  the  will  of  the  testator,  empow- 
ering the  trustees  to  renew  certain  leaseholds.  I  reserved  my  judg- 
ment, merely  for  the  desire  I  had  to  read  the  clause  in  the  will,  which 
is  somewhat  long  and  complicated,  not  because  I  thought  that  any 
real  difficulty  arises  upon  the  construction  of  the  clause.  The  ques- 
tion is,  whether  the  clause  gives  a  mere  discretionary  power  to  the 
trustees  to  renew  the  leaseholds,  or  whether,  in  fact,  it  imposes  a 
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trust  upon  them,  which  the  court  would  execute  if  they  did  not 
Now,  I  am  of  opinion  that  it  imposes  a  trust  upon  them ;  and  I  will 
state  the  reasons  why  I  have  come  to  that  conclusion.  There  is  a 
distinction,  familiar  to  all  persons  practising  in  courts  of  equity,  be- 
tween a  mere  discretionary  power  in  trustees  and  a  trust  to  be  exe- 
cuted by  them,  though  it  may  sometimes  assume  the  shape  of  a 
power.  Where  there  is  a  mere  discretion  in  trustees  to  be  executed 
simply  as  they  think  fit,  this  court  will  not  interfere  with  their  discre- 
tion. If  the  trustees  do  not  themselves  execute  the  trust,  the  court 
will  not  execute  it  in  their  place.  But  the  only  difficulty  has  arisen 
from  the  circumstance  that  the  clause  is  in  it^  form  discretionary,  and 
the  reason  for  this  is  obvious.  It  is,  I  apprehend,  the  custom  of  con- 
veyancers, when  the  testator  directs  that  leasehold  estates  for  lives, 
which  are  renewable,  shall  be  renewed  by  the  trustees,  not  to  make  it 
compulsory  upon  the  trustees  to  renew,  but  to  give  them  a  discretion 
in  the  matter  to  do  it  upon  such  terms  as  they  shall  think  fit ;  for  un- 
less the  testator  or  the  framer  of  the  instrument  was  to  adopt  that 
course,  the  effect  would  be,  that  it  would  be  placing  the  estate,  and 
the  persons  interested  in  the  estate,  in  the  power  of  the  lessor  to  ask 
for  such  terms  as  he  might  think  fit 

Now,  bearing  that  in  mind,  we  come  to  the  words  of  the  first 
clause.  I  pause  here  to  point  out  what  appears  to  me  to  be  the  ob- 
ject, which  I  have  before  referred  to,  of  giving  the  discretion  to  the 
trustees.  If  it  had  been  compulsory  to  the  trustees  to  renew,  if  they 
could  by  possibility  have  obtained  a  renewal,  it  would  have  compelled 
them  ito  pay  any  sum,  or  at  least  any  reasonable  sum,  which  the  les- 
sor might  have  demanded.  Upon  that  subject  it  appears  to  me  that 
the  testator,  giving  them  a  discretion  in  the  matter,  gives  them  a  dis- 
cretion as  to  the  terms ;  and  I  shall  point  out  presently  in  what  way 
I  think  that  discretion  ought  to  be  exercised ;  and  the  trust  is  of  im- 
portance when  compared  with  other  words  of  the  instrument  It  ia 
upon  trust  that  they  shall,  if  they  think  proper,  renew  and  endeavor 
to  effect  renewals  "upon  such  terms  as  they  shall  think  proper;/* 
which  means,  that  it  is  their  duty,  provided  they  can  get  fit  and  rea- 
sonable terms,  to  renew  the  leaseholds ;  and  then  it  ^oes  on  in  this 
way  :  "  So  that,"  —  now  this  is  the  object  for  which  that  renewal  is 
to  be  effected,  —  "  So  that  the  said  premises  may,  during  the  conti- 
nuance of  the  trusts  of  this  my  will,  so  far  the  circumstances  of  the 
case  will  admit,  be  respectively  held  for  three  lives,  or  for  a  long  term 
determinable  on  three  lives,  or  for  twenty-one  years  absolute,  or  ac- 
cording to  the  usual  terms  of  renewal."  That  is  the  object  for  which 
it  is  to  be  done ;  and  it  is  an  expression  which  is  firequently  found, 
that  they  are  to  do  so  for  the  benefit  of  the  estate,  that  is,  for  the  be- 
nefit of  all  persons  interested  in  the  estate,  in  the  same  manner  as  the 
person  woidd  do  it  if  he  were  the  owner  in  fee-simple  of  the  estate ; 
and  the  manner  in  which  the  court  would  execute  a  trust  of  this  de- 
scription, if  the  trustee  were  unable  or  refused  to  execute  it,  would 
be,  that  it  would  refer  it  to  the  Master  to  know  whether  it  was  for 
the  benefit  of  all  persons  interested,  supposing  them  to  be  under  dis- 
abilities and  not  consenting' in  the  matter,  whether  it  was  for  the  in- 
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terest  of  all  persons  interested  in  the  estate  that  these  renewals  should 
be  effected.  It  is  evident  that  the  trustees  are  not  to  sacrifice  the 
tenants  for  life  to  the  persons  interested  in  the  reversion,  but  that 
they  are  to  exercise  their  discretion  in  such  manner  as  they  consider 
most  beneficial  for  keeping  the  estate  in  its  present  condition.  That 
will  answer  the  first  question,  which  is,  whether  the  trustees  are 
bound  to  renew  the  leaseholds  or  any  or  which  of  them,  supposing 
them  to  be  unable  to  renew  some  of  them  in  consequence  of  its  being 
disadvantageous  to  the  testator's  estate,  and  that  is  to  say,  that  they 
have  not  a  mere  discretionary  power  to  renew  upon  their  arbitrary 
will  and  pleasure.  The  power  given  by  the  testator  is  this :  it  is  an 
absolute  trust  to  exercise  their  discretion ;  and  then,  if  in  their  discre- 
tion, they  should  think  it  desirable  to  effect  such  renewals,  they  are 
bound  to  do  so. 

The  second  question  is,  whether  they  are  bound  to  take  any  means, 
by  insurance  or  mortgsige  of  the  leasehold  premises  or  out  oi  the  pre- 
sent rents  and  profits,  to  meet  the  expense  of  such  renewals  when  the 
occasion  for  them  shall  arise.  The  latter  part  of  this  clause  confirms 
the  observations  that  I  have  made  with  respect  to  the  clause  prima- 
rily, namely,  that  it  is  imperative  upon  them  to  exercise  the  discretion 
given  them  to  renew.  I  think  that  the  same  discretion  applies  to 
them  for  the  purpose  of  raising  the  moneys  either  by  insurances  of 
lives  or  in  such  manner  as  is  pointed  out  by  this  clause,  as  they  shall 
think  most  advisable  at  the  time ;  that  it  is  their  duty  to  exercise  that 
discretion,  and  if  it  cannot  be  done  without  great  injury  to  the  estate, 
then  it  would  not  be  necessary  that  such  insurances  should  be  effect- 
ed and  such  money  should  be  raised,  but  that  they  must  exercise  in 
this  matter  that  discretion  for  the  purpose  of  obtaining  the  money  in 
the  shape  or  in  the  manner  most  beneficial  to  all  parties  concerned. 
This  latter  part  of  the  clause  it  is  not  necessary  for  me  more  particu- 
larly to  refer  to.  I  foresee  that  some  difficulty  may  arise  as  to  the 
payment  of  the  surplus,  but  no  question  now  arises  upon  that.  The 
second  question  depends  very  much  upon  the  first,  and  this  is  a  dis- 
cretion which  is  to  be  exercised. 

Mr.  Roupell.  That  clause  also  gives  a  power  of  sale  and  mortgage 
for  that  purpose.  There  seem  to  be  three  trusts  in  the  trustees,  to 
raise  the  money  either  by  insurance,  mortgage,  or  sale,  and  that  would 
give  a  trust  to  exercise  the  discretion  in  any  of  those  modes. 

The  Master  of  the  Rolls.  In  any  of  those  modes  which  they 
may  consider  most  beneficial,  always  considering  that  the  main  ob- 
ject is,  as  far  as  possible,  to  keep  the  estate  in  the  condition  that  it 
was  when  the  testator  left  it     That  is  the  primary  consideration.^ 

1  In  Holmes  y.  Henty^  4  CI.  &  F.  99,  a  majority  of  trastees  of  a  savings  bank  were 
held  liable  for  the  misapplication  of  592^  lbs.  of  the  surplus  funds  which,  in  their  dis- 
cretion, they  had  applied  to  the  widening  a  bridge  over  the  river  Arun. 
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Bear  v.  Smitb.^ 

December  10, 1851. 

OredUors^  Suit  —  Reference  to  the  Master  —  Decree — Stay  of 

Proceedings. 

A  creditors'  suit  coming  on  for  further  directions,  the  fund  applicable  to  the  payment  of  the 
debts  being  small,  a  reference  back  to  the  Master  to  i^>portion  it  between  the  creditors  was 
dispensed  with,  and  the  apportionment  directed  to  be  made  by  affldarit 

A  creditor,  who  had  brought  an  action  against  the  executor  of  a  debtor,  reoeiyed  notice  of  a 
decree  for  the  administration  of  his  estates.  After  this  notice,  and  before  any  application 
was  nyde  to  stay  his  proceedings,  he  went  on  with  the  action,  and  obtained  judgment  :— 

HeU  that  he  was  entitled  to  the  costs  of  his  proceedings  after  notice  of  the  decree. 

This  was  a  creditors'  suit  which  came  on  for  further  directions. 
Selwyn^  for  the  plaintiff. 

* 

Hardyy  for  the  other  parties,  stated  that  there  were  forty-two 
creditors,  many  of  whose  debts  were  for  a  small  amount,  and  that  the 
fond  applicable  to  the  payment  of  the  debts  was  small ;  and  asked 
that,  in  order  to  save  expense,  the  usual  reference  back  to  the  Master 
to  apportion  the  fund  between  the  creditors  might  be  dispensed  with, 
and  that  the  proportions  payable  to  the  creditors  might  be  verified  by 
affidavit  He  also  asked  that  the  amount  payable  to  creditors  whose 
shares  should  be  under  lOL  might  be  paid  to  the  plaintiff's  solicitor. 

Parker,  V.  C.  said  that,  as  the  office  of  the  Master  was  merely 
ministerial,  and,  taking  into  consideration  the  28th  section  of  Sir 
Greorge  Turner's  Act,  13  &  14  Vict.  c.  35,  by  which  the  court  was 
empowered  to  receive  proofs  by  affidavit,  he  thought  that  the  appli* 
cation  might  be  granted.  The  decree  would  be  that  the  costs  should 
be  taxed  and  paid,  and  that  the  amount  payable  for  debts  should  be 
ascertained,  and  that  this  suin  should  be  apportioned  by  the  affidavit 
of  the  plaintiff  and  the  executor,  and  that  the  Accountant-General 
should  be  ordered  to  pay  the  amounts  appearing  by  this  affidavit,  and 
that  the  amount  payable  to  creditors  whose  shares  should  be  less  than 
10/.  should  be  paid  to  the  plaintiffs  solicitor,  he  undertaking  duly  to 
apply  it 

In  the  same  case  a  creditor  had  brought  an  action  against  the  exe- 
cutor. Before  he  had  obtained  judgment  he  received  notice  of  the 
decree  in  this  suit,  but  no  application  was  made  to  stay  his  proceed- 
ing in  the  action.     After  the  notice  he  proceeded  to  obtain  judgment. 

Hardy  (with  the  consent  of  all  parties)  submitted  the  question 
to  the  court,  whether  the  creditor,  proceeding  after  notice  of  the  de- 
cree, was  entitled  to  the  costs  of  his  proceemngs  after  notice  of  the 
decree. 

1  21  Law  J.  Rep.  (k.  s.)  Chanc.  176. 


136  COURTS   OF   CHANCERY,  1851-62. 

Moorhonse  v,  Colvin. 

Parker,  V.  C.  said  that,  no  application  having  been  made  to  stay 
the  creditor,  who  went  on  with  his  action,  he  thought  that  the  cre- 
ditor had  a  right  to  do  what  he  could  for  himself,  and  was  entitled  to 
the  costs  in  question. 


MooRHOusE  V,  Colvin.^ 

December  4, 1851. 

Contract — Marriage  Portion  —  Letters — Reference  to  TFiM— »lVo- 

mise —  Eoidence. 

p.  C.  while  in  India  made  his  will,  leaving  his  daughteff  who  was  born  there,  a  lac  of  mpees. 
Upon  the  completion  of  her  education,  F.  C,  who  had  returned  to  England,  sent  her  Dack 
to  India,  and  on  that  occasion  he  wrote  to  a  particular  friend,  to  whose  gtiardianshi^  and 
chai^  he  confided  her,  "  In  regard  to  her  settlement  in  life  I  shall  be  naturally  anxious." 
"  You  may  assure  the  ^oung  gentleman  she  may  choose  that  on  his  marriage  with  her,  he 
shall  have  2,0002.  stcrlmg ;  nor  will  that  be  all ;  she  is  and  snail  be  noticed  m  my  will,  but 
to  what  further  amount  I  cannot  say,  owing  to  the  present  reduced,  and  reducing,  state  of 
interest,  which  puts  it  oat  of  my  power  to  determine  at  present  what  I  may  have  to  dispose 
of."  H.  M.  having  made  proposals  of  marriage,  was  informed  of  the  letter  written  by  P. 
C,  and  also  of  the  will  he  had  made,  and  after  some  negotiations  the  maniap;e  was  solem- 
nized  in  1826,  and  in  1829  H.  M.  and  his  wife  returned  to  England.  In  the  same  year 
P.  C,  who  was  a  domiciled  Scotchman,  executed,  in  Edinburgh,  another  wiU,  by 
which  he  gave  all  his  real  and  personid  property  for  the  benefit  of  his  wife  and  his  two 
sons  by  her,  and,  in  case  of  their  dying  without  issue,  he  gave  the  whole  to  the  issue  of  his 
daughter.  P.  C.  died  in  1831,  without  having  made  any  provision  for  his  daughter,  leav- 
ing the  will  made  by  him  in  India  in  the  state  it  was  when  he  executed  it  -,  and  upon  a  bill 
filed  by  his  daughter,  insisting  that  the  testator  had  contracted  to  settle  a  lac  of  mpees 
upon  her,  and  that  the  contract  was  contained  in  the  letter  written  by  him  :.^ 

lleldy  that,  in  construinff  contracts,  the  court  must  ascertain  the  real  meaning  of  the  words 
used ;  that  when  no  definite  or  specific  sum  was  mentioned  or  referred  to,  the  court  can- 
not enforce  any  contract ;  that  the  testator  had  not  afforded  means  of  reference  to  any 
other  document ;  that  except  from  tiie  answer  of  H.  M.  there  was  no  evidence  that  he  mar- 
ried on  the  faiUi  and  belief  that  a  lac  of  rupees  would  be  settled  ]  and  that  it  was  not  evi- 
dence to  be  acted  upon  in  favor  of  the  plaintiff  against  the  estate  of  the  testator,  as  previous 
to  marriage  it  had  been  pointed  out  to  H.  M.  that  the  letter  did  not  state  any  precise  sum ; 
and  that  the  testator  had  left  himself  unfettered  by  any  contract ;  and  the  bill  was  dis- 
missed, but  without  costs. 

This  suit  was  instituted  by  Susan  Moorhouse,  by  her  next  friend, 
to  obtain  a  declaration  that  her  father,  Peter  Cochrane,  was  under  a 
contract  or  agreement  to  bequeathe  to  her  by  his  will  the  sum 
of  one  lac  of  rupees,  or  12,500/.  sterling,  to  be  settled  upon  the 
trusts  of  a  settlement,  dated  the  19th  of  September,  1826,  and  that 
the  contract  was  contained  in  a  letter  written  by  P.  Cochrane,  and 
dated  the  6th  of  July,  1825.  It  also  asked  that  the  same  might  be 
declared  to  be  a  debt,  and  payable  with  interest  out  of  the  assets  of 
the  testator. 

Peter  Cochrane,  a  native  of  Scotland,  was  appointed  a  medical 
officer  in  the  service  of  the  East  India  Company,  and  resided  in  the 
East  Indies  from  1775  to  about  1818. 

1  21  Law  J.  Rep.  (n.  s.)  Chanc.  177. 
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Until  about  1807,  Ferukabad  was  an  independent  Indian  state, 
subject  to  Mohammedan  laws,  and  was  governed  by  its  own.  native 

Erince  or  rajah,  and  was  not  a  British  possession,  or  subject  to  Eng- 
sh  laws ;  and  in  1800,  while  residing  there,  Peter  Cochrane  contract^ 
ed  a  marriage,  according  to  the  Mohammedan  laws,  with  Beebe 
Peary  Beegum,  otherwise  Beebee  Raheem,  a  native  of  the  East 
Indies. 

The  plaintiff,  a  child  of  that  marriage,  was  born  at  Cawnpore  on 
the  17th  of  December,  1807 ;  she  always  went  by  the  name  of  Susan 
Cochrane,  and  both  before  and  after  1813,  Peter  Cochrane  told  the 
plaintiff's  mother  and  Alexander  Colvin,  of  the  firm  of  Colvin,  Bazett, 
&  Co.  of  Calcutta,  who  were  his  agents,  and  William  Thomas,  the 
elder,  that  he  intended  to  provide  for  her  either  by  settling  upon,  or 
giving  to  her  a  lac  of  rupees. 

In  November,  1808,  Peter  Cochrane,  being  then  in  the  East  Indies, 
solemnized  a  mairiage  in  the  European  form  with  Margaret  Douglas 
Fearon,  by  whom  he  had  issue  two  sons. 

In  1813,  Peter  Cochrane  sent  the  plaintiff  to  England  to  be  educa- 
ted,  and  she  remained  at  school  there  until  Peter  Cochrane  in  1822 
took  her  to  Scotland,  where,  when  not  at  school,  she  resided  at  his 
house. 

In  December,  1818,  Peter  Cochrane  contemplated  retirement  from 
the  service  of  the  East  India  Company,  and  while  at  Fort  William, 
Bengal,  he,  on  the  8th  of  December,  1818,  made  a  will,  which,  among 
several  bequests,  gave  "  to  Miss  Susan  Cochrane,  now  at  boarding- 
school,  Brunswick  Square,  London,  the  sum  of  one  lac  of  Sicca  ru- 
pees, or  12,500/.  sterling,  clear  of  the  legacy-tax,  which  must  be  paid 
separately."  The  testator  in  another  paragraph  said,  "  To  Mrs. 
Cochrane,  I  could  say  nothing  that  would  heighten  her  affections,  or 
augment  her  attentions  to  her  own  children,  but  there  is  another,  in 
whose  welfare  and  prosperity  I  feel  deeply  interested,  this  is  the  little 
girl  Susan  Cochrane,  mentioned  in  the  second  paragraph.  To  Mrs. 
Cochrane,  therefore,  I  earnestly  recommend  her,  and  conjure  her  to 
indulge  the  benevolent  propensities  of  her  nature  in  fostering  the  seeds 
of  virtue  and  morality  in  this  unprotected  child ;  with  a  legacy  of 
12,500/.  she  need  be  a  burden  to  none,  yet  what  would  be  the  value 
of  this  without  corresponding  qualities  and  accomplishments  ?  These 
can  only  be  acquired  by  a  liberal  and  well-conducted  education.  To 
Mrs.  Cochrane,  therefore,  as  a  competent  judge,  I  confidentiy  commit 
the  direction  of  her  education,  and,  inspired  by  her  precept  and  ex- 
ample, I  doubt  not  but  that  she  will  acquire  some  of  the  many  re- 
finements and  accomplishments  which  render  her  so  truly  amiable, 
and  which  give  her  an  enviable  distinction  in  society.  In  music,  vo- 
cal and  instrumental,  and  drawing,  and  the  more  showy  and  orna- 
mental branches  of  education,  she  must  be  made  to  excel,  if  possible ; 
these  are  not,  however,  to  be  regarded  as  the  principal ;  the  study  and 
knowledge  of  letters  I  consider  of  still  greater  importance,  as  thereby 
her  understanding  will  be  enlightened,  her  taste  refined,  and  her  morals 
strengthened  and  improved.  As  her  fortune  will  be  eligible,  I  would 
have  her  accomplishments  to  correspond,  as  nothing  is  so  ridiculously 
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contemptible  as  opulence  allied  with  meanness,  vulgarity,  or  igno- 
rance. Let  such  pains,  therefore,  be  bestowed  in  teaching  her  to 
write,  read,  and  speak  with  ease,  fluency,  and  grace,  and  with  elo- 
quence if  attainable.  Thus  accomplished,  though  her  fortune  will 
still  be  an  object  of  prime  acquisition  with  the  covetous  or  needy  ad- 
venturer, yet  the  man  of  honor  and  intelligence  (and  such,  I  hope, 
will  ever  meet  her  approbation)  will  draw  the  line  of  distinction,  and 
prize  her  most  for  the  superior  excellence  of  her  personal  and  mental 
endowments."  If  she  should  live  to  be  married,  the  testator  directed 
that  her  fortune  might  be  settled  on  herself  and  her  children.  He  also 
appointed  executors,  and  earnestly  recommended  the  little  girl,  Susan 
Cochrane,  to  their  friendly  protection. 

This  will  was  duly  executed  in  duplicate,  one  of  which  was  found 
uncancelled  and  undefaced  among  his  papers  after  his  death,  except 
that  in  the  paragraph  bequeathing  the  lac  of  rupees,  the  words  "  Miss 
Susan  Cochrane"  was  struck  through,  and  immediately  above  them, 
in  the  handwriting  of  the  testator,  the  words  "  now  Mrs.  Moorhouse" 
were  written.  The  other  duplicate  was  left  with  his  agents  in  India, 
and  was  in  the  same  state  as  when  executed. 

The  testator  arrived  in  England  in  1819,  and  soon  after  took  up 
his  residence  in  Scotland ;  and  while  there  he  caused  another  will  to 
be  prepared,  which,  however,  he  never  executed,  and  by  this  he  gave 
the  plaintiff  a  lac  of  rupees.  In  1825  he,  with  a  view  to  her  settle- 
ment in  life,  sent  the  plaintiff  back  to  India,  and  placed  her  under  the 
guardianship  of  William  Thomas  the  elder,  who  was  his  intimate 
and  confidential  friend. 

On  the  6th  of  July,  1825,  Peter  Cochrane  wrote  to  Mr.  Thomas, 
saying  that,  "  Susan  will  be  consigned  to  Sandy  Colvin's  care  in  the 
first  instance.  I  shall  advertise  him  of  her  approach,  and  instruct  him 
to  take  the  necessary  measures  to  have  her  brought  up  firom  the  ves- 
sel to  Calcutta  on  the  arrival  of  the  ship,  or  before  you  can  commu- 
nicate with  him  in  respect  to  bringing  her  up  to  Barrackpore,  and 
other  matters  concerning  her.  I  think  the  monthly  sum  of  150  ru- 
pees will  be  sufficient  to  cover  all  expenses,  and  that  sum  I  shall 
instruct  Sandy  to  pay  her.  You  or  Mrs.  Thomas  will,  of  course,  di- 
rect the  disbursement  of  it,  and  if  upon  any  extraordinary  occa- 
sion you  should  deem  a  little  more  necessary,  I  shall  not  object  to  it 
according  to  your  discretion  ;  but  you  must,  in  all  instances,  and  uni- 
formly, enjoin  on  her  the  most  rigid  economy,  as  she  is  young,  and, 
like  most  girls,  ignorant  of  the  value  of  money,  and  if  left  to  her  own 
bias  would  rather  spend  a  thousand  than  a  hundred.  In  regard  to  her 
settlement  in  life,  I  shall  be  naturally  anxious  to  have  her  allied  to  a 

iroung  man,  always  preferring  the  company's  service,  without  abso- 
utely  objecting  to  one  of  another  class  in  other  respects  eligible,  of 
character  and  conduct,  of  which  I  constitute  you  the  proper  judge,  and 
shall  enjoin  her  to  pay  due  deference  to  your  decrees.  She  is  very 
accomplished,  but  to  every  young  man  that  alone  may  not  be  a  suffi- 
cient motive ;  you  may  then  assure  the  young  gentleman  who  may 
meet  with  your  and  JNlrs.  Thomas's  approbation,  that  on  his  marriage 
with  her  he  shall  have  2000/1  sterling ;  nor  will  that  be  all ;  she  is  and 
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shall  be  noticed  in  my  will,  bat  to  what  further  araoant  I  cannot  say, 
owing  to  the  present  reduced  and  reducing  state  of  interest,  which 
puts  it  out  of  my  power  to  determine,  at  present,  what  I  may  have  to 
dispose  of.  I  hope,  however,  that  he  will  have  no  objection  *to  admit 
of  the  2000/.,  and  whatsoever  else  may  follow,  being  settled  on  her- 
self and  children ;  should  she  die  before  him  without  issue,  he  shall 
have  the  2O00L  to  himself.  These  conditions,  I  think,  Thomas,  are 
such  that,  coupled  with  the  hand  of  a  young,  comely,  and  accom- 
plished girl,  a  young  man  of  respectability  need  not  turn  up  his  nose 
at." 

Susan  Cochrane  arrived  in  India  at  the  latter  end  of  1825,  and  as 
William  Thomas  the  elder  was  upon  service  in  the  Bormah  country, 
a  considerable  distance  from  Calcutta  and  Barrackpore,  she  was 
received  by  his  son,  William  Thomas  the  younger,  a  lieutenant  in 
the  13th  regiment  of  infantry. 

Henry  Moorhouse  was  an  ensie^n  in  the  same  regiment,  and  being 
upon  terms  of  intimacy  with  William  Thomas  the  younger,  he  was 
introduced  to  the  plaintiff.  He  made  known  his  attachment  to  the 
plaintiff,  but  considered  it  imprudent  to  contract  a  marriage,  as  neither 
of  them  had  any  fortune,  w.  Thomas  the  younger  immediately  in- 
formed Mr.  Moorhouse  of  the  letter  of  the  6th  of  July,  1825,  and  of 
the  provision  made  by  the  will  in  1818,  the  amount  of  which  Peter 
Cochrane  had  himself  made  known  to  William  Thomas  the  younger ; 
he  also  informed  his  father  of  what  he  had  done.  Mr.  Moorhouse,  at 
the  same  time,  wrote  to  William  Thomas  the  elder,  who  was  then 
at  Calcutta,  and  referred  him  to  Mr.  Winter,  who  was  a  barrister 
practising  there ;  and  in  a  conversation  between  them,  which  Mr. 
Thomas  afterwards  communicated  to  Mr.  Moorhouse,  he  told  Mr. 
Winter  that  Miss  Cochrane  had  no  settled  fortune,  but  that  she  was, 
with  her  father's  other  children,  noticed  and  provided  for  in  his  will, 
but  the  amount  was  uncertain,  owing  to  the  state  of  the  funds ;  but 
that  Mr.  Cochrane  was  possessed  of  considerable  wealth,  and  that  he 
had  every  reason  to  believe  that  Miss  Cochrane's  share  of  his  property 
would  not  be  inconsiderable.  Mr.  Winter  subsequently  informed 
Mr.  Moorhouse  that  the  letter  did  not  state' the  amount  of  any  future 
sum. 

Some  further  negotiations  were  carried  on,  a  notarial  copy  of  the 
letter  of  the  6th  of  July,  1825,  was  made  and  given  to  Henry  Moor- 
house, who  also,  on  the  29th  of  September,  1826,  executed  a  settle- 
ment of  whatever  fortune  his  intended  wife  might  be  or  become 
entitled  to,  for  the  benefit  of  herself  and  children,  with  remainder,  in 
default  of  children,  for  the  survivor  of  them,  the  said  H.  Moorhouse 
and3usan  Cochrane. 

On  the  29th  of  September,  1826,  the  marriage  was  duly  solemnized, 
and  upon  the  information  being  forwarded  to  Peter  Cochrane,  he  ap- 
proved of  all  that  had  been  done. 

Mr.  and  Mrs.  Moorhouse  returned  to  England  in  1829,  and  were 
received  by  the  testator,  who  expressed  the  warmest  interest  in  their 
welfare. 

On  the  15th  of  October,  1829,  Peter  Cochrane,  who  was  a  domiciled 
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Scotchman,  made  his  will  in  Edinburgh,  and  gave  the  whole  of  his 
property,  real  and  personal,  for  the  benefit  of  Margaret  Douglas 
Cochrane  and  her  two  sons,  and  in  case  of  their  dying  without  issue, 
he  gave  it  to  the  issue  of  the  plaintiff,  and  appointed  M.  D.  Cochrane, 
D.  Colvin,  and  J.  Colvin,  and  the  senior  partner  for  the  time  being  of 
the  firm  of  Colvin  &  Co.,  his -executors. 

The  testator  died  on  the  18th  of  June,  1831,  without  having  made 
any  provision,  by  his  will  or  otherwise,  in  favor  of  the  plaintiff,  and 
the  executors  having  died,  Alexander  Colvin,  as  the  senior  partner  of 
the  firm  of  Colvin  &  Co.,  became  the  executor,  and  proved  the  will. 

The  testator's  two  sons  survived  their  mother,  M.  D.  Cochrane,  and 
died  under  the  age  of  twenty-five,  without  having  been  married. 

The  plaintiff  iJso  had  no  children  living  at  the  death  of  the  testator, 
and  had  not  had  any  since.  And  the  question  now  was,  whether  his 
estate  was  liable  to  pay  the  lac  of  rupees  to  the  plaintiff. 

Roupell  and  Toller ,  for  the  plaintiff.  The  testator,  the  father  of  the 
plaintiff,  had  brought  up  his  daughter  with  expectancies,  which,  while 
in  India,  he  promulgated,  and  on  leaving  India  he  had  solemnly  car- 
ried out  his  intention  by  a  will,  and  left  her  a  lac  of  rupees,  or  12,500if. 
What  he  intended  to  do,  and  what  he  had  done,  was  well  kno^n  both 
to  his  agent  and  to  his  intimate  and  confidential  friend,  both  of  whom, 
it  was  natural  to  suppose,  would  act  upon  their  instructions,  and  also 
upon  the  knowledge  they  possessed  from  communication  with  the 
plaintiff ;  to  each  of  these  gentlemen  the  testator  had  communicated  his 
intention  to  leave  the  plaintiff  a  lac  of  rupees,  and  in  the  letter  of  the 
6th  of  July,  1826,  in  stating  what  the  fortune  of  the  plaintiff  would  be, 
he  not  only  made  express  mention  of  the  sum  of  2000/.,  (which  had 
been  paid,)  but  distinctly  alluded  to  communications  made  previously, 
but  said  that  would  not  be  all,  and  at  the  same  time  referred  to  the 
will  he  had  executed,  and  which  was  found  perfect  at  his  death,  with 
the  name  of  Mrs.  Moorhouse  inserted  instead  of  her  maiden  name ; 
when  this  was  inserted  did  not  appear,  but  by  a  will,  dated  the  15th 
of  October,  1829,  the  testator  had  left  all  his  property,  both  real  and 
personal,  to  the  wife  and  children  of  the  second  marriage.  The 
marriage,  however,  of  Mr.  Moorhouse  had  been  solemnized  upon  the 
faith  of  the  letter  of  the  6th  of  July,  1825,  as  well  as  upon  the  infor- 
mation given  to  him  by  the  chosen  guardian  of  the  plaintiff  and  the 
agents  of  the  testator ;  they  acted  upon  the  letter ;  they  also  made 
known  the  will,  the  contents  of  which  was  thereby  imported  into  the 
agreement,  and  formed  the  contract  upon  which  the  marriage  was 
solemnized.  It  did  not,  however,  appear  that  the  testator  had  speci- 
fically carried  out  the  contract,  neither  had  he  made  any  provision 
for  the  plaintiff  or  h^  husband,  but  the  agreement  made  had  become 
a  debt  due  from  the  testator,  which,  as  valuable  consideration  had 
been  paid  for  it,  would  be  enforced  by  this  court  against  his  estate, 
Luders  v.  Anstey^  4  Ves.  501 ;  5  IhiA  213 ;  Randall  v.  Morgan^  12 
Ibid.  67;  De  Beil  v.  Thomson,  3  Beav.  469;  on  appeal,  12  CI.  &  F. 
45 ;  Swift  V.  Grazebrookj  12  Jur.  87. 
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James,  for  Henry  Moorhouse,  the  plaintiff's  husband  The  testator, 
by  referring  to  his  will,  had  directed  his  afi;ent8  to  communicate  to  a 
suitor  that  part  of  it  which  gave  the  lac  of  rupees  to  the  plain tiiT;  it 
was  the  same,  therefore,  as  if  it^iad  been  written  in  the  letter,  which 
would  be  construed  in  a  manner  so  as  to  show  that  by  referring  to  it 
no  fraud  was  contemplated. 

R.  Palmer  and  TT.  Morris  appeared  for  the  defendant,  A.  Colvin, 
but  were  not  heard. 

The  Master  of  the  Rolls.  I  think  this  case  is  clear.  The  tes- 
tator had  a  daughter,  who  was  born  in  a  marriage  made  in  India, 
which,  though  it  may  be  held  to  be  good  in  India,  it  is  doubtful 
whether  it  would  be  good  in  England ;  but  this  lady  stood  to  all 
intents  and  purposes  towards  the  testator  in  the  situation  of  a  legiti- 
mate daughter ;  as  such  he  treated  her,  and  educated  her  exactly  as 
he  would  a  daughter.  In  the  year  1818,  he  made  a  will,  by  which  he 
left  her  a  lac  of  rupees.  Subsequently  there  was  an  intention  to  alter 
this  will,  but  still  to.  give  her  the  same  provision.  Under  those  cir- 
cumstances, she  being  educated  as  his  daughter,  with  all  the  accom- 
plishments and  instruction  of  a  lady,  she  went  out  to  India  to  Mr. 
Thomas.  The  testator  was  very  desirous  that  she  should  form  an 
eligible  marriage,  and  on  any  proposal  of  marriage,  he  directed  Mr. 
Thomas  to  make  this  communication  to  the  gentleman  who  might 
seek  to  contract  a  marriage,  but  no  communication  would  bind  the 
testator  unless  it  was  made  in  accordance  with  its  directions ;  if, 
the];pfore,  the  scope  of  the  authority  was  exceeded,  it  would  not  bind 
the  testator.  In  his  letter  to  Mr.  Thomas,  the  testator  said,  '^  You 
may  assure  the  young  gentleman  who  may  meet  with  your  and  Mrs. 
Thomas's  approbation,  that,  on  his  marriage  with  her,  he  shall  have 
2000/.  Bterling;  nor  will  that  be  all;  she  is,  and  shall  be  noticed  in 
iny  will,  but  to  what  further  amount  I  cannot  precisely  say,  owing  to 
the  present  reduced  and  reducing  state  of  interest,  which  puts  it  out 
of  my  power  to  determine,  at  present,  what  I  may  have  to  dispose 
of.  I  hope,  however,  that  he  will  have  no  objection  to  admit  of  the 
2000/.,  and  whatever  else  may  follow,  being  settled  on  herself  and 
children ;  should  she  die  before  him  without  issue,  he  shall  have  the 
2000/1  to  himself."  The  question  I  have  to  consider  is,  not  whether 
this  is  a  case  of  great  hardship,  which  is  possible,  nor  whether  the 
gentleman  may  have  married  her  upon  the  expectation  and  in  the 
firm  belief  that  there  would  be  some  additional  fortune ;  but  whether 
there  is  in  this  letter  such  a  contract  as  this  court  can  enforce  against 
him  or  against  his  estate,  that  is  to  to  say,  against  him  if  the  contract 
was  to  take  effect  in  his  lifetime,  or  against  his  estate  if  it  was  to  take 
effect  after  his  decease.  Considering  that  this  gentleman  was  pos- 
sessed of  a  very  large  fortune,  that  he  had  only  two  other  children,  it 
is  manifest  that  he  has  made  an  extremely  meagre  provision  for  this 
young  lady  ;  but  I  can  only  deal  with  the  question,  whether  this 
letter,  on  a  fair  and  reasonable  construction,  created  such  a  contract 
as  will  bind  his  assets. 
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It  has  been  argued  that  I  must  look  at  this  letter  in  conjunction 
with  other  circumstances  and  things,  and  it  has  been  argued,  as  it 
was  well  known  to  Mr.  Colvin,  and  probably  to  Dr.  Thomas,  that  the 
testator  who  wrote  that  letter  had  by»his  will  ^ven  to  this  lady  a  lac 
of  rupees,  that  consequently  when  he  stated  in  his  letter,  ''she  is 
noticed  in  my  will,"  it  had  immediate  reference  to  that  particular  fact. 
If  the  letter  could  be  read  as  meaning  this, ''  He  shall  have  2000/. 
sterling  with  her,  nor  will  that  be  aU ;  she  has  now  by  my  will  a  lac 
of  rupees,  and  she  shall  have  that  at  least  by  any  other  will,  but 
whatever  'further'  I  may  have  to  give  is  doubtful,"  there  would  be 
no  question  at  all  but  that  it  would  have  constituted  a  contract  such 
as  this  court  could  enforce  against  his  assets.  But  being  perfectly 
well  aware  of  what  the  extent  of  the  legacy  was,  he  not  only  does 
not  permit  them  to  inform  the  intended  husband  of  that,  but  he  ex- 
pressly warned  them  to  teU  him  that  the  amount  was  uncertain,  as 
he  expressly  says,  "  but  to  what  further  amount  I  cannot  precisely 
say."  Now,  I  have  no  doubt  that  the  word  "  further  "  there  applied 
to  the  2000/.  sterling.  Having  given  the  2000/.  sterling,  he  adds, 
"  nor  will  that  be  all ;  she  is,  and  shall  be  noticed  in  my  will : "  but 
to  hold  that  this  means  in  "  addition  to  what  I  have  given  by  my  first 
wiU  "  would  be  a  more  extravagant  construction  than  the  court  would 
put  on  words  of  such  a  description,  if  it  were  possible  to  distort  lan- 
guage so  as  to  arrive  at  that  result  It  is  manifest  he  is  speaking  of 
a  provision  further  and  in  addition  to  the  2000/.  She  is  noticed  in 
my  present' will,  to  what  further  amount  I  will  not  say,  nor  can  it  be 
ascertained,  because  I  do  not  know  what  the  amount  of  interest  will 
allow  me  to  give ;  that  is  expressly  pointed  out.  But  he  expressly 
states,  "  she  is  and  shall  be  noticed  in  mv  will,"  expressing  an  inten^ 
tioR  therefore  to  vary  and  alter  the  will,  or  to  make  a  fresh  will  for 
that  purpose,  and  then  he  states  he  is  about  to  make  a  will  in  which 
the  further  amount  he  means  to  give  is«altogether  uncertain,  and  is 
to  depend  entirely  on  his  own  wHl  and  pleasure.  Is  it  possible  to 
read  those  words  in  the  way  suggested,  or  to  read  them  in  such  a 
manner  as  to  bring  them  within  the  rule  laid  down  in  Swift  v.  Graze- 
brook,  and  to  say  it  is  a  further  provision  ?  He  expressly  leaves  out 
such  a  provision  as  he  in  his  will  and  pleasure  shall  think  fit  Sup- 
pose a  testator  said,  "  I  will  give  to  my  child  a  fit  and  sufficient 
provision,"  the  court  would  ascertsiin  that  by  means  of  a  reference  to 
the  Master  to  ascertain  what  was  a  fit  and  proper  provision.  But 
supposing  the  testator  had  said,  "  I  will  give  to  my  child  such  a  pro- 
vision, and  such  only,  as  I  shall  choose,"  would  it  be  proper  then  for 
the  court,  if  he  gave  nothing,  to  refer  it  to  the  Master  to  say  what  be 
ought  to  have  given?  It  is  manifest  the  court  could  not  have 
ascertained  such  an  amount. 

In  many  cases  of  contracts  the  court  has  treated  them  in  a  manner 
difficult  to  understand,  because,  on  the  construction  of  a  contract, 
how  can  you  construe  the  words  differentlv  from  their  import? 
Whether  the  contract  is  for  the  marriage  of  a  daughter  or  a  child, 
or  whether  it  is  a  contract  for  the  sale  of  an  estate  or  for  any  other 
valuable  consideration,  what  the  court  has  to  ascertain  is  the  real 
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meaning  of  the  words  of  the  contract,  which  are  always  to  be  con- 
strued most  strictly  against  the  contracting  party ;  and  in  these  cases 
it  has  always  been  held,  that  if  there  has  been  nothing  definite  or 
specific  mentioned  with  respect  to  the  sum,  a  contract  of  thjs  descrip- 
tion cannot  be  enforced.  De  Beil  v.  Thomson  was  a  strong  case,  and 
Sir  Edward  Sugden  on  the  Laws  of  Be.al  Property  as  administered 
in  the  House  of  Lords,  p.  53,  has  expressed  doubts  upon  the  propriety 
of  the  decision.  It  is,  however,  a  binding  and  concluding  decision ; 
but  that  case  expressly  states,  <'  It  was  my  intention  to  settle  a  sum 
of  10,000/."  The  cases,  with  respect  to  ascertaining  a  fund,  are  ex- 
actly the  same  on  contracts  of  this  description  as  on  any  other ;  if 
you  can  ascertain  what  the  fund  is  by  reference  to  any  particular 
document,  then  of  course  the  court  will  prefer  that  particular  sum. 
But  what  contract  is  there  to  settle  or  give  any  sum  mentioned  in 
any  particular  document  ?  If  he  had  said,  <<  I  have  given  her  the  sum 
which  I  have  akeady  mentioned  in  the  wUl,"  that  would  have  been  a 
reference  to  a  particular  instrument,  which  would  have  enabled  the 
court  to  ascertain  the  amount ;  but  he  expressly  states,  "  I  will  not 
be  bound  by  such  an  amount ;  there  is  such  an  amount  mentioned 
in  such  a  document,  but  that  is  not  to  be  the  amount  I  shall  give." 
I  have  no  doubt  upon  the  construction,  and  am  of  opinion  that  is  a 
contract  which  this  court  cannot  enforce,  however  bard  it  may  be. 

It  remains  to  consider  whether  Mr.  Moorhouse  married  on  the  faith 
and  upon  the  belief  that  this  12,500/.  would  be  given  by  the  will 
Aidlsuming  that  he  did,  I  must  say,  that,  except  by  his  own  answer, 
there  is  no  evidence  that  he  did,  and  that  b  evidence  which,  in  favor 
of  himself,  this  court  will  not  act  upon  against  the  estate  of  the 
testator.  It  is,  however,  contradicted  by  various  circumstances,  as 
Mr.  Winter  to  whom  the  business*  was  referred  by  Mr.  Moorhouse, 
in  writing  a  letter  informing  him  of  the  nature  of  the  communication, 
very  accurately  states  the  letter  of  the  testator,  and  expressly  states 
that  the  amount  was  not  mentioned  in  the  letter,  and  from  all  the 
other  evidence  it  appears  that  he  did  nothing  more  than  act  on  mere 
vague  belief  and  expectation  that  the  testator  would  give  him  some- 
thing. He  trusted,  no  doubt,  to  the  honor  of  the  testator,  and  to 
the  belief  that  he  would  make  such  a  provision  as  anybody  would 
think  proper  for  a  daughter ;  but  as  the  testator  personally  was  not  a 
party  to  the  contract,  and  did  not  contract  to  do  any  thing,  it  merely 
remained  upon  the  honor  of  the  testator,  who  has  not  thought  fit  to 
carry  out  the  will  as  originally  made.  There  is  nothing  by  which 
this  court  can  compel  him  to  make  any  provision  in  the  absence  of  a 
contract  which  this  court  can  enforce ;  and  I  am  of  opinion  that  there 
is  no  such  contract,  and  that  the  bill  must  be  dismissed.  It  is  a  very 
hard  case,  and  though  against  the  rule  4  usually  follow,  I  shall  dismiss 
the  bill  mthout  costs. 
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NoYember  15,  21,  1851. 

TheUusson  Act — Accumulations  —  "  Portions!^ 

A  testator  gave  the  residue  of  his  personal  estate  to  trastees,  in  trust,  to  inyest  and  acciunn- 
late  the  income  from  time  to  time  daring  the  life  of  his  niece,  and  after  her  death  to  trans- 
fer the  securities  and  accamnlations  to  her  children  in  equal  shares,  the  shares  of  male 
children  to  be  vested  at  twenty-one,  and  those  of  females  at  twenty-one  or  marriage.  Then 
followed  other  provisions  with  regard  to  what  the  testator  sometimes  called  the  "  portions  " 
and  sometimes  the  "  shares"  of  such  children,  as  the  maintenance  and  education,  and  if  the 
trosts  for  the  benefit  of  the  children  of  his  niece  should  fail,  there  were  similar  trusts  for  the 
benefit  of  the  children  and  issue  of  other  parties,  and  failing  those  trusts,  for  his  own  next 
of  kin.  The  testator's  niece  was  still  living,  and  had  survived  the  period  of  twenty-one 
years  from  the  death  of  the  testator :  — 

Htidf  that  this  provision  was  not  one  for  raising  portions  within  the  meaning  of  the  2d  sec- 
tion of  the  ThelluBson  Act ;  that  from  the  expiration  of  twenty-one  years  from  the  testa- 
tor's death,  the  trust  for  accumulation  was  void ;  and  that  from  that  time  till  the  death  of 
the  niece,  the  legal  personal  representative  of  the  testator  was  entitled  to  the  accumula- 
tions. 

This  case  came  on  upon  the  petition  of  the  legal  personal  repre- 
sentative of  a  testator  named  William  Stains,  and  it  prayed  that  the 
trusts  for  accumulation  contained  in  the  will  of  the  testator,  as  to  his 
residuary  personal  estate  during  the  life  of  his  niece,  might  he  declared 
void  under  the  TheUusson  Act  after  the  expiration  of  twenty-one  yeiars 
from  the  testator's  death ;  and  that  the  petitioner  might  be  declared 
entitled  to  such  accumulations  during  the  life  of  the  testator's  niece. 

The  will  of  the  testator,  W.  Stains,  was  the  subject  of  discussion 
on  a  previous  occasion,  before  the^  Vice-Chancellor  of  England,  upon 
a  petition  that  the  trusts  for  accumulating  the  income  of  his  residuary 
real  estate  might  be  declared  void.     Halford  v.  Stains,  16  Sim.  488. 

The  testator  after  making  divers  pecuniary  and  specific  bequests, 
bequeathed  all  the  rest  of  his  personal  estate  unto  his  friends  John 
Buckton  and  Thomas  Bourne,  their  executors,  administrators,  and 
assigns,  upon  trust,  with  all  convenient  speed  after  his  decease,  to  sell 
all  parts  thereof  as  should  not  consist  of  stocks,  funds,  moneys,  mort- 
gages, and  securities  for  money,  and  get  in  all  such  parts  thereof  as 
should  consist  of  moneys  or  securities  for  money,  and  at  their  or  his 
discretion  to  lay  out  and  invest  the  same  moneys  to  arise  and  be  pro- 
duced by  such  sales,  and  to  be  got  in  as  aforesaid,  in  the  purchase  of 
freehold  hereditaments,  in  the  county  of  Kent,  which  the  said  testator 
directed  to  be  forthwith  settled  to  the  same  uses,  and  upon  the  same 
trusts  as  were  thereinafter  by  him  declared  concerning  such  parts  of 
the  said  net  moneys  as  should  not  be  laid  out  in  such  purchases  as 
aforesaid,  or  as  near  thereto  a9  the  deaths  of  parties  and  other  con- 
tingencies would  admit  of;  and  upon  further  trust,  as  to  such  parts 
of  his  said  net  residue  as  should  not  be  laid  out  in  such  purchases  as 
aforesaid,  and  also  in  the  mean  time,  and  until  such  purchases  should 
be  made  as  aforesaid,  as  to  the  whole  of  the  said  net  moneys,  to  lay 

1  21  Law  J.  Rep.  (k.  s.)  Chanc.  193 ;  2  Sim.  (n.  s.)  91. 
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out  the  same  in  the  purchase  of  stock  in  some  or  one  of  the  public 
funds,  or  upon  other  goyernment  or  real  securities,  and  alter,  vary,  and 
transpose  the  same  stocks,  funds,  and  securities  from  to  time,  and  re- 
ceive the  annual  proceeds  of  the  said  stocks,  funds,  and  securities,  and 
again  lay  out  the  same  in  manner  aforesaid!,  so  that  the  same  and  all 
the  resulting  income  and  produce  thereof  might  accumulate  in  the 
way  of  compound  interest  for  and  during  the  term  of  the  natural  life 
of  his  niece  Elizabeth  Stains,  and  from  and  immediately  after  the 
decease  of  the  said  Elizabeth  Stains,  then,  upon  trust,  that  his  said 
trustees  or  trustee  for  the  time  being  should  assign  or  transfer,  or 
make  over  all  and  every  the  said  stocks,  funds,  securities,  and  accu- 
mulations unto  the  child,  if  only  one,  and  if  more  than  one,  between 
and  amongst  all  and  every  the  children  (but  exclusive  of  an  elder  or 
only  son  not  being  an  only  child)  of  the  Elizabeth  Stains,  equally  to  be 
divided  between  them  if  more  than  one^  share  and  share  alike,  as  tenants 
in  common,  and  to  be  vested  in  such  of  them  the  same  children  as  should 
be  a  son  or  sons,  when  and  as  he  or  they  should  attain  his  or  their  age 
or  respective  ages  of  twenty-one  years,  and  in  such  of  the  same  child- 
ren as  should  be  a  daughter  or  daughters  when  and  as  she  or  they 
respectively  should  attain  the  like  age  or  be  married,  which  should 
first  happen,  and  to  be  transferable  and  transferred  as  soon  after  the 
said  age  or  days  should  be  attained,  and  also  after  the  decease  of  his 
said  niece  Elizabeth  Stains,  as  conveniently  might  be. 

And  the  testator  directed  his  trustees,  after  the  decease  of  the  said 
Elizabeth  Stains,  to  apply  the  income  of  the  portion  of  each  of  the 
said  children  and  issue,  being  minors,  for  theur  maintenance,  and  to 
apply  one  half  of  their  expectent  shares  for  their  advancement,  and 
such  sums  as  should  be  so  advanced  to  be  considered  as  part  of  his 
or  her  said  portion  or  share,  and  to  be  deducted  from  such  portion ; 
and  that  so  much  of  the  income  of  the  portion  or  share  of  each  of  the 
children  as  should  not  be  applied  for  their  maintenance  and  advance- 
ment should  be  added  to  and  accumulated  together  with  the  principal 
of  such  portion  or  share,  and  should  be  subject  to  the  truste  and  limita- 
tions therein  specified  as  to  the  principal  of  the  same  portion  or  share 
until  the  principal  should  become  payable.  The  will  contained  similar 
trusts  for  the  benefit  of  the  children  of  Edwin  Stains,  and  afterwards 
of  John  Palmer,  in  case  the  preceding  truste  should  fail ;  and  the  last 
trust  was  in  favor  of  the  testetor's  own  next  of  kin,  according  to  the 
Stetute  of  Distributions. 

The  testator  died  in  the  year  1827,  leaving  his  brother  James  his 
sole  next  of  kin.  Upon  the  death  of  James  in  1828,  the  petitioner  be- 
came his  personal  representetive.  Elizabeth  Staiias  was  still  Uving, 
and  had  survived  the  period  of  twenty-one  years  from  the  death  of 
the  testetor. 

RoU  and  Fooks  appeared  in  support  of  the  petition,  and 

Stuart  and  OoodevCy  Bethell^  Erskiney  and  Jessel  opposed  for  difier- 
ent  parties. 

The  following  cases  were  cited :  Balford  v.  £Stat9t5,  16  Sim.  488 ; 

VOL.   IX.  13 
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Shaw  y.  Rhodesj  1  Myl.  &  Cr.  135 ;  Morgan  v.  iUbrg^an,  20  Law  J.  Rep. 
(n.  s.)  Chanc.  109,  441 ;  a.  c.  2  Eng.  Rep.  35,  and  6  lb.  130 ;  Elbame  v. 
Ooode^  14  Sim.  165 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  394 ;  Ellis  v. 
Maocwelli  3  Beav.  587 ;  a.  c.  10  Law  J.  Rep.  (n.  a.)  Chanc.  266 ;  Beeck 
T.  Lard  St.  Vincent,  19  Law  J.  Rep.  (n.  aj  Chanc.  130. 

The  firat  and  second  sections  of  the  Thelluason  Act,  40  Geo.  3.  c. 
98,  were  also  refened  to.^  JitdgrnetU  reserved. 

NoTember  21.  EiNBERaLi^T,  V.  C.  In  thia  caae  the  queation  raiaed 
18,  whether  the  bequest  or  provision  for  accumulation  contained  in  the 
will  of  the  testator  comes  within  the  2d  section  of  the  40  Geo.  3,  c.  98, 
commonly  called  the  Thellusson  Act ;  for  it  is  not  disputed  that  if  it 
does  not  come  within  the  provisions  of  the  2d  section  of  the  act,  the 
direction  to  accumulate  is  void  under  the  provisions  of  the  Ist  section. 
The  only  question,  therefore,  is,  whether  it  comes  within  the  provisions 
of  the  2a  section,  as  being,  according  to  the  terms  of  that  section,  a 
provision  for  raising  portions  for  the  child  or  children  of  any  person 
taking  an  interest  under  the  devise.  The  question  with  regard  to  the 
real  estate  has  been  already  disposed  of  by  the  decision  of  the  late 
Vice-Chancellor  of  England,  in  the  case  of  Halford  v.  Stains. 

In  order  to  see  whether  the  bequest  of  the  personal  estate,  which  is 
all  that  I  have  to  do  with,  is  or  is  not  within  the  provisions  of  the  2d 
section  of  the  Thellusson  Act,  it  is  necessary  to  see  what  the  provi- 
sions of  the  will  are.  The  will  runs  to  very  great  length,  but  it  is 
very  convenientiy  abridged  and  ver^  accurately  stated  in  Mr.  Simons's 
report  of  the  case  of  Halford  y.  Stains,  therefore  for  convenience  I 
shall  state  the  provisions  of  the  will  f^om  the  report  of  that  case. 
The  testator,  William  Stains,  was  possessed  of  real  and  personal 
estate,  and  he  first  makes  a  devise  of  his  realty  and  then  of  his  per- 

1 40  Greo.  8,  c.  98,  8. 1,  enacts,  "^  That  no  person  or  persons  shall  after  the  passing  of 
this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise  how- 
soeyer,  settle  or  dispose  of  any  real  or  personal  properhr  so  and  in  such  manner  that  the 
rents,  issues,  profits,  or  produce  thereof  shall  be  wholly  or  partially  accumulated,  for 
any  longer  term  than  the  life  or  lirefl  of  any  such  grantor  or  grantors,  settlor  or  settlors, 
or  the  term  of  twenty-one  years  from  the  death  ofany  such  grantor,  settlor,  or  devisor, 
or  testator,  or  during  the  minority  or  respectiye  minorities  of  any  person  or  persons 
who  shall  be  living  or  in  venire  sa  mere  at  the  time  of  the  death  of  sucn  grantor,  deyisor, 
or  testator,  or  durmg  the  minority  or  respective  minorities  onlj^  of  any  person  or  per- 
sons who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assurances 
directing  such  accumulations,  would,  for  the  time  being  if  of  fuU  age,  be  entitled  unto 
the  rents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce  so  directed  to 
be  accumulated ;  and  in  every  case  where  any  accumulation  shall  be  directed  otherwise 
than  as  aforesaid,  such  directions  shall  be  null  and  void,  and  the  rents,  issues,  profits, 
and  produce  of  such  property  so  directed  to  be  accumulated,  diall  so  long  as  tiie  same 
shall  be  directed  to  be  accumuhited  contrary  to  the  provisions  of  this  act,  go  to  and  be  re- 
ceived by  such  person  or  persons  as  would  have  been  entided  thereto  if  such  accumu- 
lation had  not  been  directed." 

Sect  2,  enacts,  "  That  nothing  in  this  act  contained,  shall  extend  to  any  provision 
for  payment  of  debts  of  any  grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or 
to  any  provision  for  raising  portions  for  any  child  or  children  ofany  crantor,  settlor,  or 
devisor,  or  any  child  or  children  ofany  person  taking  any  interest  under  any  such  con- 
veyance, settlement,  or  devise,  or  to  any  direction  touching  the  produce  of  timber  or 
wood  upon  any  lands  or  tenements ;  but  that  all  such  provisions  and  direcdons  shall 
and  may  be  noade  and  given  as  if  this  act  had  not  passea." 
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sonalty.  The  devifle  of  the  realty  is  thus :  the  real  estate  is  devised 
to  trustees  during  the  life  of  the  testator^s  niece,  Elizabeth  Stainsi 
upon  trust  to  male  certain  payments  out  of  the  rents  and  profits,  not 
material  to  be  considered,  except  that  among  those  annual  payments 
there  is  this  direction,— -that  the  trustees  should  pay  an  annuity  to 
Elizabeth  Stains  in  case  she  should  marry  a  certain  mdividual  men- 
tined  in  the  will,  of  the  name  of  Smith,  which  event  never  happened. 
Then,  subject  to  those  payments,  the  rents  and  profits  are  to  be  laid 
out  in  the  purchase  ot  other  real  estates,  which  real  estates,  when 
purchased,  are  to  be  settled  to  the  same  uses  as  those  to  which  he 
devises  his  own  real  estate  in  the  subsequent  part  of  his  wilL  But 
he  goes  on  to  say,  that  as  to  the  rents  and  profits  which  shall  not 
actually  be  laid  out  in  the  purchase  of  real  estate,  they  shall  be  invested 
in  government  securities  and  the  income  accumulated  during  the  life 
of  Elizabeth  Stains,  and  that  the  accumulations  of  so  much  as  should 
not  be  laid  out,  instead  of  going  in  the  same  manner  as  the  real  estate 
would  have  gone,  if  it  had  been  laid  out  in  real  estates,  is  to  go  in 
the  same  manner  in  which  he  bequeathes,  subsequently,  his  personal 
estate.  Having  given  that  direction  for  the  accumulation  of  the  rents 
and  profits  of  me  real  estate  during  the  life  of  tiie  niece,  Elizabeth 
Stains,  he  devises  his  real  estate,  at  her  death,  to  her  first  and  other 
sons  in  tail  male,  with  remainder  to  Edwin  Stains  for  his  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
the  use  of  all  the  children  of  John  Palmer  as  tenants  in  common  in 
tail,  with  remainder  to  the  testator's  right  heirs.  That  disposes  en* 
tirely  of  his  real  estate,  and  disposes  of  all  those  real  estates  which 
should  be  purchased  by  means  of  the  rents  and  profits  of  that  real 
estate,  accruing  during  the  life  of  Elizabeth  Stains ;  and  it  also  directs 
that  as  to  so  much  of  those  rents  and  profits  which  should  not  be  laid 
out  in  real  estate,  then  the  rents  and  profits  should  accumulate  in  real 
or  government  securities,  and  should  go  as  he  bequeathes  his  residuary 
personal  estate. 

Then,  we  come  to  the  bequest  of  the  personal  estate ;  and  it  is  only 
with  respect  to  this  bequest  that  the  question  now  arises.  This  peti- 
tion affects  only  the  personal  estate.  As  I  have  said,  the  question  as 
to  the  real  estate  was  disposed  of  by  the  case  of  HcUfard  v.  Siains. 
Now,  the  bequest  of  the  personal  estate  is  this :  he  gives  all  the  resi« 
due  of  his  personal  estate  to  trustees,  on  trust  to  realize  and  to  lay  out 
the  money  to  arise  by  the  realization  of  the  personalty  in  the  purchase 
of  real  estates,  and  those  real  estates  are  not  to  go  according  to  the  real 
estates  which  are  to  be  bought  with  the  rents  and  profits  of  his  own 
real  estate,  but  are  to  be  conveyed  to  the  same  uses  and  upon  the 
same  trusts  as  he  afterwards  directs  with  respect  to  the  moneys  which 
shall  not  be  laid  out  in  real  estates.  As  to  so  much  as  the  trustees 
should  think  fit,  or  should  happen  not  to  lay  out  in  the  purchase  of 
real  estates,  the  income  of  the  personal  estate  is  to  be  firom  time  to 
time  invested  and  accumulated  during  the  life  of  the  niece ;  and  after 
the  death  of  the  niece  the  trust  is,  to  transfer  the  securities  and  accu- 
mulations to  her  child,  if  only  one,  and  if  more  than  one,  to  her  cIuIf 
dren,  exclusive  of  an  elder  or  an  only  son,  such  only  son  not  being  an 
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only  child,  equally  as  tenants  in  common,  and  to  be  vested  in  male 
children  at  twenty-one  and  female  children  at  twenty-one  or  marriage. 
Then,  there  are  provisions  that  in  case  any  of  the  male  children  shomd 
attain  twenty-one,  or  females  attain  twenl^-one  or  marry,  and  die 
before  their  mother,  leaving  issue,  then  the  issue  are  to  stand  in  the 
place  of  the  parent,  who  would  have  taken  in  that  event  the  share,  if 
he  or  she  survived  the  mother,  Elizabeth  Stains ;  and  then  there  are 
other  provisions  with  regard  to  what  are  sometiines  called  the  ^  por* 
tions"  of  these  children  of  Elizabeth  Stains,  and  sometimes  what  are 
called  the  "  shares  "  of  the  children  of  Elizabeth  Stains,  as  to  main- 
tenance and  education  and  advancement  if  any  of  them  should  be 
under  twenty-one  at  her  death.  Then,  if  the  trust  for  the  benefit  of 
the  younger  children  of  EUzabeth  Stains  should  fail,  there  are  similar 
trusts  for  the  benefit  of  the  children  and  issue  of  Edwin  Stains ;  and 
failing  that,  similar  trusts  for  the  benefit  of  the  issue  of  Palmer,  and 
fiedling  all  those  trusts,  then  it  is  to  be  held  in  trust  for  his  own  next 
of  kin,  according  to  the  Statute  of  Distributions.  Now,  it  is  to  be 
observed,  that  with  respect  to  the  personal  estate,  Elizabeth  Stains 
takes  no  benefit  of  that  estate  whatever.  Edwin  Stains  takes  no 
benefit  of  the  personal  estate.  John  Palmer,  whose  children  are  the 
last  provided  for,  takes  no  benefit  under  the  bequest  of  the  personal 
estate.  Then,  it  appears  that  Elizabeth  Stains  is  still  living,  and  has 
survived  the  period  of  twenty-one  years  from  the  death  of  the  testator. 
The  question  therefore  is,  whether,  it  being  admitted  that  the  trust  for 
accumulation  beyond  the  period  of  twenly-one  vears  would  be  void 
under  the  Thellusson  Act,  if  it  does  not  come  within  the  meaning  of 
the  2d  section  of  the  act,  the  question  is,  whether  this  provision  is 
such  a  portion  for  the  child  or  children  of  a  person  taking  a  benefit 
under  the  devise,  for  that  is  the  language  of  the  2d  section,  ^  under 
such  devise,"  as  to  prevent  it  coming  within  the  prohibition  of  the 
1st  section. 

Now,  there  are  two  questions  raised  here.  The  first  question  is^ 
are  these  portions  at  all  within  the  meaning  of  the  2d  section  ?  And 
the  next  question  is,  even  supposing  that  they  are  portions  within  the 
meaning  of  the  term  ^  portions"  as  used  in  that  2d  section,  are  they 
portions  for  the  children  of  anv  person  taking  any  interest  under  such 
devise?  I  am  using  the  words  of  the  section.  Now,  with  regard  to 
the  real  estate,  as  to  which  the  late  Vice- Chancellor  of  England  de- 
cided in  the  case  of  Halfard  v.  Stains^  hia  honor  decided  that  the  pro- 
vision was  not  within  the  2d  section ;  for  although,  as  to  real  estate, 
Elizabeth  Stains  would  in  a  certain  event  take  an  annuity,  that  is, 
have  a  contingent  interest  on  her  marrying  a  certain  person;  and 
although  Edwin  Stains,  whose  children  were  beneficially  interested, 
did  take  a  life  interest  in  remainder  in  the  real  estate,  yet  his  honor 
decided  that  it  was  not  within  the  provisions  of  the  2d  section,  — 
that  is  to  say,  that  they  were  not  **  portions."  But  the  reasons  he 
gave  were  these :  first,  that  the  meaning  of  the  2d  section  of  the  act 
was,  that  it  was  to  apply  to  the  raising  of  portions  created  by  some 
other  instrument,  either  contemporary  with  the  will  or  instrument  or 
prior  to  it;  and  the  second  reason  he  gave  was,  that  the  testator  him- 
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self  calls  these  ^  shares,"  and  that^  therefore,  they  could  not  be  consi- 
dered as  coming  within  the  term  ^  portions."  Now,  I  am  bound  to 
say,  with  all  deference  and  respect  for  the  opinion  of  that  learned 
jadge,  that  I  cannot  concur  in  the  reasons  assigned  for  the  jadgmenta 
either  in  the  one  or  in  the  other.  I  am  bound  to  say  that ;  for  it  ia 
better  to  express  my  opinion  fairly,  than  to  attempt  to  find  out  dis- 
tinctions wMch  really  have  no  foundation,  and  so  mislead  for  the 
future.  I  do  not  conceive  that  the  intention  of  the  2d  section  was, 
that  it  should  apply  only  to  portions  created  by  another  instrument. 
On  the  contrary,  although  I  am  persuaded  it  was  not  meant  to  ex- 
clude portions  created  by  another  instrument,  I  believe  the  portions 
meant,  in  the  contemplation  of  the  legislature,  were  portions  created 
by  the  very  instrument  in  question.  With  respect  to  tne  other  reasont 
that  they  are  called  "shares,"  one  observation  arises,  that,  looking 
through  the  whole  will,  the  testator  as  often  calls  them  "  portions  "  as 
"  shares."    Sometimes  he  calls  them  shares ;  sometimes  he  calls  them 

r>rtions,  and  sometimes  he  uses  the  term  "  portions  or  shares."  And 
must  say  that  I  think  the  general  meaning  of  the  term  ^  portion"  is 
the  same  as  a  part  or  share.  However,  though  I  do  not  concur  in  the 
reasons  for  the  decision,  better  reasons  I  conceive  may  be  assigned 
why  that  decision  was  perfectly  correct,  and  I  am  particularly  desir- 
ous, while  I  think  it  right  to  express  my  dissent  irom  the  reasons  of 
the  Yice-Chancellor  so  fax  as  they  are  expressed,  to  state  my  entire 
assent  to  the  propriety  of  the  decision  itself. 

There  is  some  difference  in  the  case  as  applied  to  the  personalty 
and  applied  to  the  realty ;  but  I  will  consider  the  bequest  of  the  per- 
sonal estate  as  if  there  had  been  no  decision  at  all  about  it  with  respect 
to  the  question,  whether  the  provision  of  the  will  comes  within  the 
meaning  of  the  legislature  in  using  the  term  "portions"  in  the  2d 
section.  It  appears  to  me  that  a  provision  of  this  sort  can  in  no 
proper  sense  be  called  a  provision  for  raisins  portions.  Observe  what 
it  is ;  it  is  not  a  direction  out  of  rents  and  profits,  or  out  of  the  in- 
come of  the  estate,  or  by  felling  timber  on  the  estate,  or  by  any  of 
the  ordinary  modes,  to  raise  a  certain  sum  for  the  benefit  of  younger 
children  or  children  generally,  or  to  raise  a  sum  of  money  for  each 
child,  but  it  is  a  direction  that  the  whole  residuary  personal  estate, 
whatever  it  may  amount  to,  is  to  accumulate  during  the  life  of  Eliza- 
beth Stains  for  the  purpose,  not  of  raising  portions,  but  of  increasing 
the  aggregate  of  the  fund  which  he  would  have  to  dispose  of  at  the 
death  of  Elizabeth  Stains,  and  then  giving  the  whole  of  this  aggre- 
gate accumulated  fund  among  the  children  of  Elizabeth  Stains,  and 
then,  failing  those,  among  the  children  of  John  Palmer.     Now  it  ap- 

{ears  to  me  that  is  really  not  the  meaning  of  the  term  "  portions." 
t  is  very  true  with  respect  to  this  act  of  parliament,  which  has  often 
been  made  the  subject  of  commentary  by  different  judges,  that  it  is 
extremely  difficult  to  lay  down  a  priori  a  definition  of  the  term  "por- 
tions," which  necessarily  includes  all  cases  that  ought  to  be  included 
and  which  excludes  all  those  that  ought  to  be  excluded :  but  when  a 
particular  case  comes  before  me,  I  am  bound  to  say,  as  in  this  case, 
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that  it  does  or  that  it  does  not  come  within  my  notion  of  the  term 
"  portions  for  children." 

Being  clearly  of  opinion  independently  of  any  authority  that  this  is 
not  a  raising  of  portions  within  the  meaning  of  that  term,  as  used  in 
the  2d  section  of  the  Thellasson  Act^  I  have  looked  to  see  whether  I 
can  find  any  corroboration  of  that  opinion  in  any  of  the  decided  cases. 
When  the  question  was  argued  I  had  a  vague  recollection  that  there 
had  been  a  case  at  the  Rolls  in  which  the  question  had  arisen,  and 
had  received  the  consideration  of  the  late  Master  of  the  Rolls ;  and  I 
asked  myself  whether  there  were  not  other  cases  beyond  those  cited. 
I  have  found  the  case  that  I  had  in  my  mind ;  it  is  the  case  of  Et^e 
V.  Marsden^  2  Keen,  564 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  220,  where 
the  question  arose,  and  where  Lord  Langdale  was  called  upon  to  ad> 
judicate  upon  a  provision  for  accumulation  very  similar  to  this,  simi- 
lar in  point  of  principle,  and  in  which  he  has  expressed  his  opinion 
that  a  provision  of  this  sort  for  accumulating  the  whole  income  of 
the  entire  personal  estate  for  a  certain  period,  excepting  the  twenty- 
one  years,  or  the  period  named  by  the  Thellusson  Act,  and  then 
disposing  of  the  whole  aggregate  fund  is  not  within  the  meaning 
of  the  term  ^<  portions."  I  will  only  just  cite  so  much  of  that  case  as 
is  necessary  to  show  what  the  provision  made  by  the  will  was.  I 
may  take  it  from  the  marginal  note,  because  it  is  quite  sufficiently  ex- 
tensive for  the  purpose.  ^  A  testator  gave  certain  annuities  out  of 
his  residuary  estate  to  his  three  children."  I  should  observe  he  had 
three  children,  and  he  had  had  another  child  who  had  died  leaving 
issue.  ^<  He  gave  certain  annuities  out  of  his  residuary  estate  to  his 
three  children,  and  requested  the  surplus  of  the  annual  income  to  be 
applied  in  accumulation  of  the  capital  of  his  property  for  the  benefit 
of  his  gmndchildren,  and  which  was  to  be  divided  between  them 
after  the  death  of  the  survivor  of  the  testator's  three  children. 
Thirty  years  elapsed  between  the  death  of  the  testator  and  of  the 
survivor  of  his  children,  and  it  was  held  that  the  direction  for  accu- 
mulation beyond  twenty-one  years  firom  the  testator's  death  was  void 
under  the  1st  section  of  the  Thellusson  Act,  and  that  the  case  did  not 
come  within  the  exception  of  the  2d  section."  That  states  enough  to 
show  that  there  were  annuities  given  out  of  the  general  estate  to  the 
testator's  three  children,  who  were  living  at  the  date  of  his  will,  and 
who  did  survive  him ;  but  he  had  had  another  child  who  had  died 
leaving  issue  in  his  Ufetime,  before  the  date  of  his  will,  and  the  pro- 
vision which  he  makes  as  to  the  parties  to  whom  the  accumulated 
fund  should  go  at  the  death  of  the  survivor  of  the  three  children  liv- 
ing, were  all  his  grandchildren,  who,  of  course,  included  the  children 
living  of  the  deceased  children.  Now,  I  only  refer  to  this  case  for 
the  purpose  of  the  passage  in  the  judgment,  in  which  the  Master  of 
the  RoUs  refers  to  the  question  whether  such  a  gift  came  within  the 
meaning  of  the  term  "  portions  "  in  page  573.  It  will  be  observed, 
that  the  Master  of  the  Rolls  decided  that  it  did  not  come  within  the 
2d  section  for  two  dilfferent  reasons,  one  of  them  not  applicable  to  this 
case,  but  the  other  applicable.  One  was  that  the  grandchildren  for 
whom  provision  was  made  were  partly  the  children  of  persons  who 
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did  take  a  benefit  under  the  will,  and  partly  the  children  of  a  person 
who  took  no  benefit,  namely,  a  deceased  child ;  and  the  other  reason 
was  that  which  applies  to  the  present  case.  He  says,  ^^  as  two  of  the 
grandchildren  for  whose  benefit  the  accumulation  is  directed,  were 
not  the  children  of  any  person  taking  an  interest  under  the  will,''  (that 
is  one  reason,)  ^  and  as  the  accumulation  which  is  directed  does  not 
appear  to  ma^to  be  a  provision  for  raising  portions,  but  a  provision  for 
making  additions  to  the  capital  for  the  purpose  of  making  one  gift  of 
an  aggregate  fund,"  (that  reason  clearly  applying  to  this  case,)  ^  I 
think  that  this  case  is  not  within  the  proviso  of  the  act,  and  that  the 
direction  to  accumulate  for  more  than  twenty-one  years  is  void." 
Therefore,  I  ani  perfectiy  satisfied,  if  the  present  case  had  been  before 
Lord  Langdale,  he  would,  for  the  same  reason  on  which  I  decide, 
have  decided  that  these  were  not  portions  within  the  meaning  of  the 
act,  to  give  the  whole  residuary  personal  estate  to  accumulate,  as  it 
might  be,  during  the  life  or  lives  of  fifty  persons,  and  the  survivor  of 
those  fifty,  and  then  give  the  whole  aggregate  fund  to  the  children  of 
persons  to  whom  you  may  have  given  a  small  benefit  by  the  wiU,  or 
a  person  who  takes  no  benefit  bv  the  will ;  that  it  never  can  come 
within  the  term  ^  portions  "  at  all ;  they  are  not  portions.  The  pur- 
pose is  not  to  raise  portions  for  children,  but  the  purpose  is  to  increase 
and  swell  up  the  aggregate  of  the  personal  estate,  in  order  to  give  the 
a^regate  fund  to  the  person  or  persons  who  may  be  the  children  of 
another  person  or  not ;  that  appears  to  me  material  to  the  question 
whether  it  comes  within  the  term  raising  '<  portions."  There  is  also  a 
little  allusion  to  this  point  in  the  judgment  given  by  Mr.  Justice  Bo- 
sanquet  in  the  case  of  Shaw  v.  Rhodes^  1  Myl.  &  Ur.  159.  He  just 
touches  on  the  point,  and  indicates,  as  it  appears  to  me,  that  his 
opinion  also  would  be  to  the  same  effect  It  is  not  so  direct  as  the 
case  of  Eyre  v.  Marsden.  Mr.  Justice  Bosanquet  was  asked  by  the 
Lord  Chancellor,  having;  been  one  of  the  Lords  Commissioners  be- 
fore whom  the  case  had  been,  to  come  and  assist  him,  the  Chancellor, 
with  his  opinion,  and  he  gives  this  judgment.  He  refers  to  the  con- 
test which  had  been  raised,  whether  that  case  fell  within  the  decision 
respecting  the  provision  for  raising  portions  for  persons  taking  an  in- 
terest under  the  devise,  and  he  states  two  reasons  why  it  does  not 
come  within  that  But,  first  of  all,  some  of  the  persons  for  whom  the 
ultimate  benefit  was  given  were  illegitimate  children ;  it  was  not  for 
those  children  whom  the  law  recognizes  as  children  taking  a  benefit 
under  the  will.  Then  he  goes  on  to  assign  another  reason,  and  he 
says,  <^  Independently  of  this  answer,  I  do  not  think  that  the  case  falls 
within  the  meaning  of  the  exception.  Where  the  whole  rents  and 
profits  are  given,  in  the  first  place,  to  persons  during  the  lives  of  their 
parents,"  —  (he  is  referring  to  the  particular  provisions  in  Shaw  v. 
Rhodes  which  are  very  peculiar,)  — "with  the  exception  of  small  an- 
nuities only,  to  be  paid  thereout  to  the  parents  themselves  for  their 
own  lives,  and  a  gift  to  the  same  persons  after  the  death  of  their 
parents  is  superadded,  to  be  paid  out  of  the  subsequent  rents  and 
profits,  I  cannot  think  that  the  superadded  gift  is  to  be  considered 
within  the  meaning  of  the  statute  in  the  nature  of  a  portion  to  the 
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children  of  persons  taking  an  interest  under  the  devise."  The  circom- 
stances  of  Shaw  v.  Bho&s  are  so  peculiar  that  it  makes  that  observa- 
tion  less  distinctly  applicable  to  the  present  case ;  but  I  think  it  shows 
that  Mr.  Justice  Bosanquet  considered  that  it  was  not  merely  because 
it  was  a  gift  to  the  children  of  persons  to  be  divided  among  them, 
that  therefore  it  was  a  provision  for  raising  portions  among  those 
children. 

MaHns^  {amicus  Outub)  here  referred  to  a  case  of  Swabey  v.  Amor} 
in  which  the  same  point  was  argued  before  the  Vice-Chancellor 
Knight  Bruce,  and  he  came  to  the  same  conclusion.  It  was  a  case  in 
which  the  whole  income  was  very  considerable,  and  but  50/.  a  year 
given  to  Mrs.  Amor  for  her  life.  The  Vice-Chancellor  Knight  Bruce 
held  that  it  was  not  within  the  provisions  of  the  act 

KiNDERSLEY,  V.  C.  I  think  that  is  a  case  distinctly  in  point  forti- 
fying the  opinion  I  have  come  to.  I  have  no  doubt  that  will  be 
enough  to  dispose  of  the  case ;  but  I  think  I  ought  to  refer  to  another 
point  which  has  been  the  subject  of  discus^on  and  ingenious  argu- 
ment, which  is  this:  as  I  have  already  observed,  the  2d  section  re- 
quires that  it  shall  be  for  ^  raising  portions  for  the  children  of  anj 
person  taking  any  interest  under  such  devise."  Now,  it  is  very  dim- 
cult  to  know,  looking  at  this  2d  section,  what  is  exactly  meant  by 
"such  devise."  The  word  "devise"  does  not  appear  in  any  part  of 
the  statute.  The  word  5' devisor,"  or  "testator,"  does  appear.  I 
should  have  observed  already,  that  neither  Mrs.  Stains,  whose  children 
are  first  to  take,  nor  Edwin  Stains,  whose  children  take  in  the  second 
place,  neither  of  ^  them  takes  any  benefit  in  the  personal  estate,  but 
each  of  them  does  take  some  some  sort  of  interest  in  the  real  estate, 
which  is  a  separate  devise  altogether. 

Then,  it  was  argued,  that  the  words  "such  devise"  must  mean 
taking  an  interest  under  the  will,  and  not  under  the  particular  gift 
which  is  here  called  "  devise."  Now,  I  think  it  right  to  say,  that  I 
cannot  conceive  that  any  inaccuracy  of  expression  in  the  word  "  de- 
vise" should  ever  be  used  to  signify  the  whole  wilL  You  never  could 
use  the  language,  even  with  the  utmost  latitude  of  inaccuracy,  "  the 
testator  made  his  last  devise  and  testament,  and  the  executors  proved 
his  devise  in  the  prerogative  court;"  but  you  may  with  a  very  com- 
mon inaccuracy  of  expression  by  the  term  "  devise"  signify  either  the 
real  or  the  personal  estate.  It  is  very  common,  although  not  very 
correct,  to  say,  he  "  devised  all  the  residue  of  his  real  and  personal 
estate  to  trustees  on  trust,"  and  so  on.  The  more  correct  language 
would  be  to  say,  he  "  devised  and  bequeathed,"  that  is,  "  devised  the 
real"  and  "  bequeathed  the  personal ;"  but  stiU  it  appears  to  me  that 
the  meaning  of  this  clause  in  the  act  as  to  the  use  of  the  words 
"  such  devise "  is,  that  the  pairent  must  take  an  interest  in  the  divi- 
dends, the  particular  gift,  devise,  or  bequest,  which  is  tbat  gift  or 
bequest  which  contains  the  provbion  for  the  accumulation.  Because, 
if  it  were  not  so,  a  man  might  say,  "  I  give  my  silver  watch  to  A  B, 

1  Nofreported. 
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and  then  I  give  all  my  real  and  personal  estate  to  trustees  to  accumu- 
late for  a  period  of  fifty  years,  if  A  B  shall  so  long  live;"  and  then 
give  it  all  to  the  children  of  the  person  to  whom  he  gave  the  silver 
watch.  It  is  called  by  counsel  in  arguing  the  case  on  the  appeal  from 
Shaw  V.  JRhodeSj  a  fraud  on  the  act  of  parliament  to  put  such  an  in- 
terpretation on  it.  But  there  is  also  an  observation  by  Lord  Justice 
Knight  Bruce,  in  the  case  of  Morgan  v.  Morgan^  in  which  he  observes 
on  this  case  —  he  does  not  speak  of  it  very  strongly,  but  he  observes 
—  in  that  case  there  was  a  gift  of  specific  chattels  to  a  Mrs.  Giles, 
and  then  after  her  death  there  was  a  direction  to  accumulate  for  the 
benefit  of  her  two  daughters  Mary  and  Charlotte.  Vice-ChanceUor 
Knight  Bruce  expressed  clearly  an  intimation  of  his  opinion,  that  the 
mere  gift  of  a  personal  chattel  will  not  do,  for  he  observes  they  are 
only  specific  bequests  that  are  given  to  Mrs.  Giles,  and  the  bequest 
which  contains  the  direction  to  accumulate,  is  the  bequest  of  the 
whole  residuary  estate.  It  is  unnecessary  to  decide  that  second  point, 
if  I  am  right  on  the  first  point,  that  these  are  not  portions  within  the 
3d  section. 

Being  of  this  opinion,  I  must  direct  that  from  the  expiration  of  the 
twenty-one  years,  I  think  there  should  be  a  declaration,  —  for  I  see  no 
barm  in  a  declaration  on  petition  in  such  a  case -^^  that  from  the  expi- 
ration of  the  twenty-one  years  from  the  death  of  the  testator,  the 
provision  for  accumulation  as  to  the  personal  estate  — we  have 
nothing  to  do  with  the  real — is  void.  And  then  comes  the  question, 
to  whom  is  it  to  go  ?  It  was  contended  tl^t  it  should  go  to  the  heir 
at  law  of  the  testator,  by  reason  of  the  direction  to  lay  it  out  in  real 
estate;  but  it  must  be  remembered  that  the  heir  at  law  can  take 
nothing  as  heir  but  what  was  the  testator's  own  real  estate.  No 
direction  of  the  will  merely  to  lay  out  the  testator's  personal  estate  in 
resdty,  will  make  that  the  testator's  realty.  He  may  give  and  devise 
it  as  iif  it  had  been  his  own,  which  would  give  it  to  his  heir  at  law ; 
but  in  the  absence  of  any  such  particular  direction,  what  was  his  per- 
sonal  estate  must  go  to  his  legal  personal  representative,  if  undisposed 
of  by  will.  I  am  of  opinion,  therefore,  that  the  legal  personal  repre- 
sentative of  the  testator  is  entitled  to  the  benefit,  both  of  the  income 
of  the  accumulated  fund  up  to  that  time,  and  of  the  income  of  the 
personal  estate  itself  from  the  expiration  of  the  twenty-one  years,  up 
to  the  time  when  Mrs.  Stains's  death  would  put  an  end  to  the  period 
for  accumulating.  Mrs.  Stains  is  still  living,  and  it  appears  by  the 
Master's  report  that  the  testator  left  one  brother  only,  James  Stains, 
who  was  sole  next  of  kin  and  heir  at  law,  and  the  present  petitioners 
are  the  legal  personal  representatives  of  that  James  Stains.  There- 
fore, the  petitioners  will  be  entitled  to  the  prayer  of  the  petition.  I 
think  that  the  petition  prays  that  the  costs  of  all  parties  should  come 
out  of  the  fund,  and  ii  it  did  not  pray  that,  it  would  be  the  right 
thing.  Here  it  must  come  out  of  that  portion  of  the  fund  which  is 
left  undispbsed  of.  If  there  should  be  any  inaccuracy  it  must  be  set 
right ;  but,  in  substance,  the  costs  of  all  parties  are  to  come  out  of 
that  portion  which  I  determine  to  be  undisposed  of,  and  subject  to 
that,  it  would  go  to  the  legal  personal  representative  of  James  Stains, 
who  was  the  sole  next  of  kin  of  the  testator  at  his  death. 
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Jannaiy  13, 1852. 

Solicitor  and  Client  —  Profits  of  Business  —  Right  of  Participation — 
Contract  —  Unqualified  Person  —  Statute  22  Geo.  2,  c.  46,  s.  11.  — 
Agent 

J,  F.,  a  writer  to  the  Signet  in  Edlnbni^h,  emplojed  P.,  a  solicitor,  as  his  a^nt  in  Lon- 
don, and  introduced  to  him  business  of  some  importance,  which  a  client  of  his  had  in 
England.  P.,  by  a  letter,  promised  to  allow  J.  F.  one  half  of  the  profits  of  all  such  busi- 
ness, so  long  as  he  should  retain  the  same,  directly  or  indirectlj.  Upon  the  discovery  of 
this  by  the  client,  who  had  obtained  an  order  for  the  taxation  of  P.*s  bills  of  costs,  he  pre- 
sented a  petition,  asking  Uiat  the  taxing  master  might  disallow  all  such  share  of  the 
charges  as  P.  had  promised  to  pay  to  J.  F. :  — 

Heldt  that  if  the  agreement  was  illegal,  it  could  not  be  enforced  by  J.  F. ;  that  the  22  Geo.  2, 
c.  46,  s.  11,  being  a  penal  act,  must  be  construed  strictly ;  that  the  business  having  been 
done,  the  solicitor  was  entitled  to  payment,  and  that  the  client  could  not  av^  himself  of 
the  letters  to  refuse  payment,  or  insist  upon  deducting  from  the  bilk  of  costs  what  P.  had 
promised  to  allow  to  X  F.,  and  that  the  prod^rtion  of  the  documents,  relating  to  the  bills 
of  costs,  ought  to  be  left  to  the  discretion  of  the  taxing  master ;  and  the  petition  was  dis* 
missed  with  costs. 

On  the  11th  of  July,  1837,  John  Grordon  obtained  an  order  to  tax 
the  bills  of  fees  and  disbursements  of  Gteorge  Woolley  Poole,  as  hid 
attorney  or  solicitor  in  this  and  various  other  causes,  suits,  and 
matters. 

This  petition  asked  that  the  taxing  master  might,  in  completing 
the  taxation,  have  regGird  to  an  agreement  evidenced  by  documents 
of  the  27th  of  July,  1828,  and  the  27th  of  August,  1829,  and  that  all 
charges  for  attendances  on,  and  conferences  with,  James  John  Frazer^ 
whether  expressed  in  the  bills  of  costs  to  have  been  had  with  him  or 
otherwise,  might  be  disallowed,  and  that  such  part  of  the  profits  as  it 
was  stipulated  that  J.  J.  Frazer  should  receive,  might  be  deducted 
from  the  amount  to  be  allowed  to  6.  W.  Poole  on  such  taxation,  and 
that  he  might  be  allowed  such  portion  of  profit  only  as  he  would 
have  been  entitled  to  receive  for  his  own  use  had  J.  J.  Frazer  been 
in  lawful  partnership  with  him  upon  the  terms  of  an  equal  divi- 
sion of  profits.  It  also  asked  for  the  production  of  papers  relating 
to  the  biUs  of  costs,  and  the  reference,  and  to  the  agreement. 

It  appeared  that  J.  J.  Frazer,  a  writer  to  the  Signet,  was,  previous 
to  1825,  employed  by  J.  Gordon  as  his  professional  agent  in  Scot- 
land. Mr.  Frazer  at  that  time  employed  Mr.  Poole  as  his  agent  in 
England,  and  in  1825  he  employed  him  to  act  as  solicitor  in  any 
causes,  suits,  or  matters  in  which  J.  Gordon  was  engaged  in  Eng- 
land. 

J.  Gordon  subsequently  sanctioned  Mr.  Poole's  acting  as  his 
solicitor,  but  he  was  not  aware  that  Frazer  was  either  directly  or  in- 
directly concerned  or  interested  in  the  practice  or  profits  of  G.  W. 
Poole  as  an  attorney  and  solicitor,  or  otherwise,  except  that  Poole 
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was  the  agent  of  J.  J.  Frazer  in  appeeds  from  the  Court  of  Scotland 
to  the  House  of  Lords,  and  as  such  might  be  entitled,  according  to 
practice,  to  some  division  of  the  profits  of  such  business. 

On  the  22d  of  July,  1829,  John  Gordon  ceased  to  employ  J.  J. 
Frazer,  except  in  matters  connected  with  the  defendant,  Robert  Dal- 
zell,  but  6.  W.  Poole  continued  to  act  as  the  solicitor  of  J.  Gordon, 
and  correspond  with  Frazer  as  though  he  was  the  agent  of  J.  Gordon, 
until  about  March,  1830. 

About  1832,  a  litigation  in .  Scotland  between  J.  Gordon  and  J. 
J.  Frazer  relative  to  the  account^  and  transactions  was  referred  to 
judicial  arbiters,  and  at  that  time  J.  Gordon  suspected  that  J.  J. 
Frazer  had  secured  to  himself  a  remuneration  out  of  the  profits  of 
the  bills  of  costs  in  respect  of  all  business  done  in  England ;  but, 
in  answer  to  an  inquiry  by  Mr.  James  Bennett,  who  had  acted  as 
agent  for  J.  Gordon,  Mr.  Poole  stated  that  Mr.  Frazer  never  had  any 
connection  in  business  with  him  in  any  other  respect  than  as  his 
agent  That  in  matters  of  appeal  to  the  House  of  Lords,  in  which 
the  fees  were  ample,  he  had  sometimes  made  him  small  allowances ; 
that  it  was  the  practice  with  nine  tenths  of  the  agents  so  to  do,  and 
was  done  between  English  agents,  and  that  it  was  recognized  by  the 
courts,  but  that  Mr.  Frazer,  who  was  neither  an  attorney  nor  solicitor 
of  any  of  the  courts  of  England,  was  not,  and  never  was,  a  partner 
in  his  business. 

While  before  the  judicial  arbiters  in  Scotland,  objections  were 
made  to  a  claim  for  large  sums  of  money  paid  by  Mr.  Frazer  to 
G.  W.  Poole  on  account  of  his  bills  of  costs  agaiiftt  John  Gordon ; 
and  on  the  20th  of  Msirch,  1833,  Mr.  Poole  wrote  to  the  judicial 
arbiter: — "  My  employment  in  the  subject-matter  of  the  bills  was 
that  of  an  independent  solicitor,  retained  unconditionally,  and  with- 
out reservation  of  any  latent  control  or  indirect  pecuniary  participa- 
tion in  the  profits  of  my  professional  labors  by  any  one.  After  Mc, 
Frazer  ceased  to  act  as  J.  Gordon's  agent,  I  had  no  communication 
with  him  relative  to  J.  Gordon's  business." 

Li  consequence  of  these  and  other  letters  of  Mr.  Poole  to  the  same 
effect,  J.  Gordon  abandoned  the  objections  before  the  judicial  arbiters, 
and  did  not  assert  them  in  the  petitions  upon  which  the  order  for 
taxation,  &c.,  was  made. 

In  1837,  J.  Gordon  ceased  to  employ  Mr.  Poole  as  his  solicitor,  and 
in  June,  1839,  J.  J.  Frazer  died,  and  in  1843  an  inspection  of  the  fol- 
lowing letters  from  Mr.  Poole  to  Mr.  Frazer  was  obtained :  — 

"London,  27tli  of  July,  1828. 

"  Sir,  —  In  consideration  of  your  having  obtained  for  me  the  busi- 
ness of  the  Johnstone  family  (which  was  business  in  which  J.  Gor- 
don and  Masterton  Ure  were  trustees)  I  oblige  myself  to  pay  you  one 
half  of  the  free  profits  arising  therefrom,  and  that,  so  long  as  I  shall 
retain  said  business,  either  directly  or  indirectly.  I  am,  sir,  your 
obedient  servant,  G.  W.  Poole." 

And  on  the  back  of  the  same  letter  was  written  as  follows :  — 
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'*  Edinburgh,  27tli  of  Angivt,  1839. 

"  Sir,  —  The  within  written  contract  of  copartnery  I  agree  shall 
refer  to  all  business  in  which  I  am  at  present,  or  shall  in  future  be, 
either  directly  or  indirectly,  employed  by  you,  and  through  your 
means  and  interest,  and  I  oblige  myself  to  pay  to  you  the  one  half  of 
the  free  profits  thereof,  so  long  as  I  shaU  retain  the  same,  either 
directly  or  indirectly.     I  am,  sir,  your  obedient  servant, 

«  G.  W.  Poole." 

In  1851,  under  a  commission  to  examine  witnesses,  at  Edinburgh, 
in  a  suit  between  J.  Gordon  and  G.  W.  Poole,  upon  an  inspection 
of  other  documents  deposited  under  processes  or  actions  depend- 
ing in  the  Scotch  courts  between  J.  Gordon  and  G.  W.  Poole, 
other  letters  and  also  accounts  were  discovered,  which  afforded  evi- 
dence that  the  a^eement  between  G.  W.  Poole  and  J.  J.  Frazer 
had  been  concluded  and  acted  upon,  and  that  payments  had  been 
made  to  Frazer  in  respect  of  them. 

Upon  obtaining  this  evidence,  J.  Gtordon  presented  this  petition, 
and  one  question  raised  was,  whether  any  agreement  could  be  made 
to  allow  a  person  not  qualified  to  practise  in  England  as  an 
attorney  or  solicitor  any  part  of  the  pronts  to  arise  from  the  business 
done. 

Roupelly  Willcocky  and  Horsey^  in  support  of  the  application.  The 
letters  which  had  been  discovered  afforded  clear  evidence  of  an  agree- 
ment between  Messrs.  Poole  and  Frazer  that  the  latter,  who  was  not 
qualified  to  practise  as  a  solicitor,  was  to  participate  in  the  profits  of  a 
solicitor's  business,  and  that,  in  the  character  of  a  partner:  such 
an  agreement  was  contrary  to  the  policy  of  the  law,  and  also 
of  the  provisions  of  the  22  Greo.  2,  c.  46,  s.  11.^      It  would  also 

1  22  Greo.  2,  c.  46,  s.  11.  "  Whereas  divers  persons  wlio  are  not  examined,  sworn,  or 
admitted  to  act  as  attorneys  or  solicitors  in  any  court  of  law  or  equity,  do,  in  conjunc- 
tion with,  or  by  the  assistance  or  connivance  of  certain  sworn  attorneys  and  solicitors, 
and  by  various  subtle  contrivances,  intrude  themselves  into,  and  act  and  practise  in 
the  office  and  business  of  attorneys  and  solicitors  to  the  great  prejudice  and  loss  of 
many  of  his  majesty's  subjects,  and  the  scandal  of  the  profession  of  the  law :  Be  it 
therefore  enacted,  that  from  and  ajPter  the  29th  day  of  September,  which  shall  be  in 
the  year  of  our  Lord,  1749,  if  any  sworn  attorney  or  solicitor  shall  act  as  agent 
for  an^  person  or  persons  not  duly  qualified  to  act  as  an  attorney  or  solicitor  as 
aforesaid,  or  permit  or  suffer  his  name  to  be  any  ways  nxade  use  of  upon  the 
account,  or  for  the  profit  of  any  unqualified  person  or  persons,  or  send  any  process 
to  such  unqualified  person  or  persons,  thereby  to  enable  him  or  them  to  appear,  act, 
or  practise  m  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to  be  duly 
qualified  as  aforesaid,  and  complaint  shall  be  made  thereof  in  a  smnmary  way  to  the 
court-,  from  whence  any  such  process  did  issue,  and  proof  made  thereof  upon  oath  to 
the  satisfiiction  of  the  court  that  such  sworn  attorney  or  solicitor  hath  oiTcnded 
therein  as  aforesaid,  then,  and  in  such  case,  every  such  attorney  or  solicitor  so  offend- 
ing shall  be  struck  off  the  roll,  and  for  ever  after  disabled  from  practising  as  an 
attorney  or  solicitor,  and  in  that  case  and  upon  such  complaint  and  proof  made  as  afore- 
said, it  shall  and  may  be  lawful  to  and  for  the  said  court  to  commit  such  unqualified 
person  so  acting  or  practising  as  aforesaid  to  the  prison  of  the  said  court  for  any  time 
not  exceeding  one  year." 
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have  the  effect  of  multiplying  the  charges  tipon  the  client,  as  it 
would  operate  as  an  inducement  to  increase  the  number  of  attend- 
ances upon  Mr.  Frazer,  as  well  as  the  number  of  letters  between 
them ;  the  policy  of  the  law  was  altogether  defeated,  as  the  party 
trusted  to  execute  a  particular  business  might  not  be  the  party 
who  did  it,  and  it  might  be  left  to  some  clerk,  or  other  unquah- 
fied  person,  who  had  no  right  to  participate  in  the  profits,  and 
even  the  attention  of  the  principal  might  be  taken  away  by  a  dimi- 
nution of  his  profits;  the  agreement,  therefore,  was  illegal:  and 
as  Frazer  was  the  agent  of  J.  Oordon,  and  had  no  right  to  make 
a  contract  for  his  pecuniary  advantage,  especially  at  the  expense  of 
his  principal,  it  must  be  considered  that  it  was  an  agreement  made 
for  the  benefit  of  J.  Oordon,  and  that  Mr.  Poole  ought  to  be  dis- 
allowed so  much  of  the  charges  as  he  had  agreed  to  allow  to  Mr. 
Frazer —  Coates  v.  Hawkyard^  1  Russ.  &  Myl.  746 ;  Sumner  v.  Ridg^ 
way^  Ibid.  748 ;  Parker  v.  Harcourt^  5  Esp.  249 ;  JVyburd  v.  Stanton^ 
4  Ibid.  179. 

R.  Palmer^  for  Mr.  Poole,  was  not  heard. 

The  Master  of  the  Rolls.  This  is  an  application  to  disallow, 
on  the  taxation  of  a  bill  of  costs  between  Mr.  Poole  and  John  Gor- 
don, all  the  charges  which,  under  an  agreement,  Mr.  Frazer  was  to 
have  the  benefit  of.  In  the  year  1829,  an  agreement  was  entered 
into  between  Mr.  Frazer  and  Mr.  Poole,  by  which  Mr.  Poole  was  to 
pay  to  Mr.  Frazer  one  half  of  such  profits  as  he  should  make  from  the 
business  which  John  Oordon  should  give  to  him.  In  1829,  Mr. 
Frazer  ceased  to  be  the  agent  of  John  Oordon,  who,  however,  em- 
ployed Mr.  Poole  as  his  solicitor  down  to  the  year  1837,  and  it  is  in 
respect  of  any  share  which  Mr.  Frazer  might  have  been  entitled  to, 
or  might  have  received,  under  that  agreement,  that  Mr.  Oordon  con- 
tends that  Mr.  Poole  is  not  entitled  to  receive  any  allowance  on  taxa- 
tion of  his  bilL  Either  the  agreement  made  between  Mr.  Frazer 
and  Mr.  Poole  was  legal  or  it  was  illegal.  If  it  was  legal,  no  ques- 
tion can  arise  upon  the  subject,  because  Mr.  Frazer  undoubtedly  did 
not  contract  on  the  part  of  his  principal,  but  for  himself,  and  Mr. 
Grordon  cannot  be  entitled  to  any  benefit  from  a  legal  agreement  to 
which  he  is  no  party.  But,  supposing  it  to  be  an  illegal  contract,  the 
argument  that  Mr.  Oordon  was  defrauded  cannot  be  sustained,  be- 
cause Mr.  Poole  could  charge  no  more  than  he  was  entitled  to,  and 
the  items  were  subject  to  the  moderation  of  the  taxing  master,  and 
Mr.  Oordon  would  only  have  to  pay  what,  assuming  there  was  no 
contract  between  them,  the  taxing  master  should  find  to  be  due. 

The  22  Oeo.  2,  c.  46,  s.  11,  was  then  referred  to.  This  is  a  highly 
penal  statute,  which  must  be  construed  strict^.  Mr.  Poole  did  not 
act  as  the  agent  for  any  person  not  duly  qualified ;  he  was  the  solici- 
tor of  Mr.  Oordon,  and  was  authorized  to  act  for  him.  Neither  did 
Mr.  Poole  permit  or  suffer  his  name  to  be  used  upon  the  account,  or 
for  the  profit  of,  any  unqualified  person,  or  send  any  process  to  such 
person  to  enable  him  to  act  or  practise  as  an  attorney  or  solicitor, 
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knowing  him  not  to  be  duly  qualified ;  had  he  done  this,  and  had 
complaint  been  made,  he  would  have  been  liable  to  be  struck  off  the 
rolls.  The  meaning  of  the  act  was,  that  if  a  solicitor  does  not  act 
himself,  but  allowed  a  person  not  duly  qualified  to  act  as  solicitor, 
then  he  was  liable  to  be  struck  off  the  rolls ;  and  had  Mr.  Poole  lent 
his  name  to  Mr.  Frazer,  and  allowed  him  to  act  as  an  attorney  or 
solicitor  in  his  name,  he  would  have  been  liable  to  the  penalty  under 
the  22  Geo.  2,  c.  46,  s.  11 ;  but  there  was  nothing  in  this  clause  which 
said  that  an  attorney  acting  as  such  and  being  responsible  for  his 
business,  and  liable  in  case  of  misconduct  in  that  business,  may  not 
give  a  charge  on  the  profits,  or  even  a  proportion  of  the  profits  to 
another  person.  I  am  very  far  from  saying  that  the  contract  with 
Mr.  Frazer  was  legal,  but  assuming  that  this  was  an  illegal  contract 
and  came  within  the  clause,  what  would  be  the  penalty  ?  Is  the 
client  to  ^et  the  benefit  of  it  ?  Is  the  client  to  get  the  benefit  against 
the  person  so  acting,  that  he  is  not  to  pay  his  bill  of  costs  ?  The  pe* 
nalty  is,  that  the  solicitor  shall  be  struck  off  the  rolls,  not  that  he 
shall  lose  the  benefit  of  his  profits.  Upon  what  ground  or  considera- 
tion,  or  upon  what  legal  principle  or  authority  is  it  assumed  that  thb 
case  is  obnoxious  to  this  clause,  and  that  the  client  is  to  have  the 
benefit  of  it  ?  The  cases  of  Sumner  v.  Ridgwap  and  Coates  v.  Hawk- 
yard  do  not  apply.  In  order  to  compel  a  man  acting  as  a  solicitor  to 
take  out  his  certmcate  he  was,  if  he  acted  without  it,  deprived  of  his 
costs ;  and  had  Mr.  Poole  not  taken  out  his  certificate,  he  could  not, 
as  against  Mr.  Gordon,  have  charged  more  than  the  money  out  of 
pocket  But,  assuming  the  contract  to  be  illegal,  what  is  there  to 
show  that  Mr.  Gordon  is  entitled  to  the  benefit  of  it?  It  may  be 
illegal  upon  two  grounds,  upon  the  policy  of  the  clause  in  the  22 
Geo.  2,  c.  46.  If  so,  the  penalty  is,  that  the  solicitor  shall  be  struck 
off  the  rolls.  It  may  be  illegal  updn  the  general  policy  of  the  law ; 
the  effect,  then,  would  be  simply  this,  that  Mr.  Frazer  could  not  in- 
voke the  law  against  Mr.  Poole,  or  obtain  payment  of  the  amount 
which  the  contract  gives.  But  it  would  be  a  strange  law  if  Mr.  Gor- 
don could  get  the  benefit  of  that  contract,  when  the  parties  to  it 
could  not  get  the  benefit  of  it  And  in  this  petition  Mr.  Gordon 
seeks  to  get  the  benefit  of  the  contract  between  Mr.  Frazer  and  Mr. 
Poole,  the  latter  being  his  solicitor,  and  the  former  the  agent  of  that 
solicitor.  If  the  con^ct  had  been  entered  into  by  Mr.  Gordon,  he 
might,  undoubtedly,  have  got  the  benefit  of  it  But  this  contract  is 
not  of  that  description ;  and  I  do  not  mean  by  the  slightest  observa- 
tion to  say  that  it  is  a  contract  which  can  be  supported  or  made  a 
legal  contract,  but  it  is  not  on  that  ground  that  Mr.  Gk>rdon  is  enti- 
tled to  the  benefit  of  it  Suppose  a  solicitor,  in  reduced  circum- 
stances, made  an  arrangement  with  his  creditors  by  which  he  said, 
*«  I  will  pay  a  portion  of  my  profits  to  you,  if  you  will  allow  me  to 
carry  on  my  business,  and  wiU  not  make  the  matter  public,  and  not 
bring  actions  against  me."  Could  any  one  pretend  that  the  effect  of 
that  would  be,  that  all  the  clients  of  that  attorney  would  be  entitled 
to  deduct  from  their  bills  of  costs  the  proportion  which  he  undertook 
to  pay  to  his  various  creditors  ?     It  might  be  said  that  the  contract 
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made  with  the  creditors  was  not  a  legal  one,  and  that  the  only  way 
to  make  it  legal  would  be  to  make  it  a  fixed  sum ;  but  it  would  be  a 
strange  doctrine  to  say,  that  all  the  clients  would  be  entitled  to  de- 
duct from  their  bills  of  costs  the  proportion  which  he  paid  to  his 
creditors.  This  petition  cannot,  in  my  opinion,  be  supported,  and 
Mr.  Gordon  cannot  get  the  benefit  of  it  by  any  proceeding  of  this 
description.  Whether  he  can  by  any  other  means  I  do  not  say,  but 
certainly  I  do  not  encourage  any  further  attempt  It  is  then  said, 
that  there  are  no  documents  showing  the  nature  of  the  business  done ; 
but  no  petition  is  required  for  that,  as  it  rests  in  the  discretion  of  the 
taxing  master,  who  has  full  power  to  order  the  production  of  such 
documents  as  he  shall  deem  necessary.  My  opinion,  therefore,  is, 
that  the  petition  must  be  dismissed,  with  costs. 


Johnson  v.  Ball.^ 

December,  3,  8, 1851. 

Will — Memorandum  —  Trust. 

A  testator,  by  bis  will,  bequeathed  a  policy  of  aMurance  on  his  own  life  to  A  and  B,  npon 
tiie  nses  of  a  letter  signed  by  them  and  himself.  At  the  date  of  the  will  there  was  no 
such  letter.  Subsequently  the  testator  addressed  a  note  to  his  executors  and  signed  a  me- 
morandum, by  whicn  he  stated  his  wishes  as  to  the  disposition  of  the  moneys  to  be  re- 
ceived in  respect  of  tilie  policy.  The  testator  kept  the  policy  in  his  possession  until  hia 
death:  — 

Ildd^  that  no  troBt  was  created  by  the  memorandum,  and  that  the  policy  formed  a  part  of 
the  residue. 

G.  R.  Lamb,  being  entitled  to  a  policy  of  assurance  on  his  own 
life,  made  his  will,  dated  the  21st  of  February,  1844,  and  thereby 
bequeathed  the  policy  to  J.  Ball  and  T.  Manners,  in  the  following 
terms :  "  To  hold  the  same  upon  the  uses  appointed  by  a  letter 
signed  by  them  and  myself;"  and  appointed  J.  Blackett,  J.  Hadland, 
and  W.  Bell  his  executors. 

At  the  date  of  the  will  no  letter  or  other  document  relating  to  the 
policy  was  in  existence. 

On  the  4th  of  August,  1845,  the  testator  signed  a  paper,  which 
was  in  the  following  terms :  — 

^*  To  J.  Blackett,  J.  Hadland,  and  "W.  Bell,  Esqrs. 

"  My  Dear  Sirs :  I  made  my  last  will  and  testament  in  1844, 
wherein,  amongst  other  things,  I  left  my  policy  of  life  assurance, 
being  No.  25,098,  unto  John  Sail,  of  &c.,  and  Thomas  Manners,  of 
&c.,  to  be  delivered  up  to  them  for  certain  purposes  which  they  have 
agreed  to  carry  out         "  Your  obedient  servant,         G.  R.  Lamb." 

Mr.  Ball  having  then  requested  to  know  what  the  trusts  of  the 

^  21  Law  J.  Bep.  (n.  s.)  Chanc.  210. 
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policy  were  to  be,  the  testator  dictated  the  following  letter  to  him, 
and  afterwards  signed  it 

"  I  wish  my  policy  of  insurance  left  to  John  Ball,  Thomas  Man- 
ners, and  Henry  Ball,  to  be  divided  as  follows :  I  give  to  Mrs.  Cathe- 
rine Johnson  the  interest  accruing  from  the  sum  total  durine;  the  term 
of  her  natural  life,  and,  on  her  death,  I  will  that  it  be  divided  as  fol- 
lows" [The  letter  then  proceeded  to  distribute  the  amount  among 
the  five  children  therein  named  of  Mrs.  Johnson.] 

"  Signed  the  4th  of  August,  1845,  G.  R.  Lamb,  75  Queen  Street, 
Cheapside." 

The  testator  kept  the  policy  in  his  possession  until  his  death,  and 
died  in  June,  1850. 

The  bill  in  this  case  was  filed  by  Catherine  Johnson,  who  claimed 
a  benefit  under  the  letter  of  the  4th  of  August,  1845,  against  the  ex- 
ecutors and  other  parties  interested,  for  the  purpose  of  having  a  de- 
claration as  to  the  rights  of  the  parties  to  the  policy. 

Bacon  and  Speedy  for  the  plaintiff,  contended  that  l^  the  will  and 
the  letter  a  valid  trust  had  been  declared,  and  cited,  Jones  v.  Nabbs^ 
Gilb.  Eq.  Rep.  146 ;  Crook  v.  Brookings  2  Vern.  50 ;  Prinff  v.  Pring^i 
2  Ibid.  99 ;  Metham  v.  The  Duke  of  Devonshire,  1  P.  Wms.  529 ; 
The  Earl  of  Inchiquin  v.  French,  1  Cox,  1 ;  Boson  v.  Staiham,  1  Eden, 
508 ;  Smith  v.  Alter  soil,  1  Russ.  266. 

Daniel,  for  the  executors,  contended  that  a  valid  trust  had  not  been 
declared. 

Rogers,  Shebbeare,  and  Bates,  for  other  parties. 

Borcon  replied. 

Parker,  V.  C. — The  testator  gave  the  policy  of  assurance  in  ques- 
tion to  Ball  and  Manners,  to  hold  the  same  upon  the  uses  appointed 
by  a  letter  signed  by  them  and  himself.  It  was  not  suggested  that 
any  such  letter  existed  at  the  time  when  the  will  was  made.  The 
document  which  was  relied  on  by  the  plaintiff  was  signed  by  the 
testator  some  time  after.  Even  supposing  that  the  will  referred  to  a 
letter  to  be  afterwards  signed,  it  woiJd  be  impossible  to  give  effect  to 
any  such  letter  as  a  declaration  of  trust  To  do  so  would  be  to  give 
effect,  as  a  codicil,  to  a  paper  subsequent  in  date  to  the  will,  and  not 
properly  attested.  A  testator  cannot,  by  will,  prospectively  create  for 
himself  a  power  to  dispose  of  property  by  an  instrument  not  properly 
attested.  The  cases  under  the  Statute  of  Frauds,  The  Countess  ae 
Zichy  Ferraris  v.  The  Marquis  of  Hertford,  3  Curt  468,  and  Briggs 
V.  Penny,  13  Jurist,  905,  are  not  applicable  to  the  present  case.  It  was 
argued  that  the  policy  was  bequeathed  to  trustees,  and  that,  if  the 
trustees  admitted  the  trust,  the  court  would  execute  it  The  caseSi 
however,  in  which  the  court  has  established  a  trust  on  the  admission 
or  confession  of  the  trustees,  are  not  applicable  to  the  present  case. 
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The  letter  of  tiie  testator  cannot  operate  as  a  ^t  or  settlement  by 
act  inter  vivos.  It  was  merely  in  furtheAnce  of  a  particular  dispo* 
sition ;  and  if  the  will  had  been  revoked,  the  letter  must  have  dropped 
with  it.  No  doubt  the  testator  intended  to  make  a  provision  for  the 
plaintiff  and  her  children ;  and  it  is  with  regret  that  the  court  feels 
compelled  to  declare  that  the  testator  has  failed  in  carrying  that  in- 
tention into  effect.  The  executors,  therefore,  must  hold  the  policy  as 
part  of  the  residue. 


Porter  v.  Wattb.^ 

JannsTf  22, 1852. 

TVusiee  —  Discharge  /ram  TrtASteeship  —  Costs. 

A  tnutee  desinng  to  be  discharged  from  his  tmst,  without  any  changes  as  to  the  position 
of  the  trust  propertj,  or  the  i>enoos  with  whom  he  was  associatod,  and  seeking  the  aid  of 
the  court  for  that  puipose,  will  not  be  allowed  any  costs,  but  will  not  be  compelled  to 
pay  any. 

Mr.  Filchett,  being  entitled  to  a  mortgage  debt  charged  on  real 
estate  belonging  to  Au.  Burrell,  by  a  deed  of  settlement,  dated  in 
1846,  conveyed  the  debt  and  the  mortgaged  property  to  Mr.  Porter 
and  two  other  trustees,  upon  trust,  for  himself  (the  settlor)  for  life, 
with  remainder  to  the  children  of  Mr.  Burrell,  the  mortgagor.  The 
settlement  contained  a  power  for  the  trustees,  with  the  consent  of  the 
settlor,  during  his  life,  and  after  his  death,  at  their  discretion,  to  vary 
the  securities. 

In  1851,  the  settlor  died. 

This  was  a  claim  filed  by  Mr.  Porter,  the  object  of  which  was, 
that  he  might  be  discharged  from  the  trust,  and  that  a  new  trustee 
might  be  appointed  in  his  place.  In  his  affidavit  in  support  of  the 
claim,  Mr.  Porter  stated,  that  the  security  was  scanty,  and  that  the 
mortgagor  had  cut  down  timber. 

LewiSi  for  the  claim,  cited  Oreenwood  v.  Wakeford^  1  Beav.  .676 ; 
s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc  333,  in  which  the  Master  of  the 
Rolls  said :  ''  If  the  trustee  finds  the  trust  estate  involved  in  intri- 
cate and  complicated  questions,  which  were  not  and  could  not  have 
been  in  contemplation  at  the  time  when  the  trust  was  undertaken,  he 
has,  in  consequence  of  that  change  of  circumstances,  a  right  to  come 
to  the  court  to  be  relieved."  As  long  as  the  settlor  was  alive,  the 
trustees  were  firee  from  liability  as  to  keeping  the  security,  as  it  could 
only  be  changed  by  his  direction.  Now,  however,  they  may  be  liable, 
if  they  do  not  actively  interfere ;  and,  considering  the  circumstances 
in  which  the  property  stands,  the  father  being  the  mortgagor,  and  the 

1  21  Law  J.  Bep.  (k.  s.)  Cbanc.  211. 
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children  being  entitled  to  the  mortgage  debt,  there  is  a  great  difficulty 
in  knowing  how  to  act.  There  is  a  difficulty,  then,  from  which  the 
trustees  ought  to  be  released.  The  rule,  that  a  trustee  retiring  with- 
out a  reason  shall  not  have  his  costs,  is  laid  down  in  Howard  v. 
Khodesy  1  Keen,  581 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  196.  This, 
however,  is  not  the  case  here. 

Chcmdless  and  Briggs^  iot  the  two  other  trustees,  said  they  were 
willing  to  stay  if  1V&.  Porter  stayed;  but  that,  if  he  letired,  they 
wished  to  retire. 

PrioTy  for  the  children  of  Mr.  BurrelL 

Parker,  V.  C.  I  think  that  the  trustee  has  a  right  to  his  discharge. 
Here  is  a  settlement,  in  1846,  and  nothing  has  since  taken  place, 
either  as  to  the  position  of  the  property  or  the  persons  with  whom 
Mr.  Porter  was  associated.  There  is  no  change  of  circumstances. 
The  trustee  comes  here  for  his  own  benefit.  I  will  not  make  him 
pay  any  costs,  but  I  will  not  allow  him  to  receive  any.  The  order 
will  be,  to  refer  it  to  the  Master  to  appoint  new  trustees.  The  costs  of 
the  two  other  trustees  to  be  paid  out  of  the  estate.  No  order  as  to 
Mr.  Porter's  costs.  Mr.  Porter,  however,  it  must  be  observed,  will  not 
cease  to  be  a  trustee  until  a  new  one  is  appointed  in  his  place. 


J»  ihe  mailer  of  The  Direct  Exeter,  Plymouth,  and  Devonport 

Railway  Company;  Ex  parte  Tanner.^ 

January  22,  23,  26,  1852. 

Company — Winding-up  Act — Contributory -^  Provisional  Commit^ 

tee  —  Committee  of  Management* 

A  wiu  a  member  of  a  proviBional  committee  of  a  projected  railway  company,  and,  as  sncli, 
attended  a  meeting  of  the  proyisional  committee,  and  concurred  in  the  appointment  of  a 
number  of  gentlemen  as  a  committee  of  management  This  committee  of  management, 
immediately  on  their  appointment,  undertook  me  exclusive  conduct  of  the  affairs  of  the 
company,  and  gave  orders  to  engineers  to  make  surveys,  &c.,  in  the  name  of  the  company, 
and  mcurred  considerable  expenses  in  respect  of  the  undertaking,  but,  after  some  time, 
abandoned  the  concern.  The  provisional  committee,  after  such  abandonment,  hold  a 
meeting,  at  which,  under  the  impression  that  they  were  personally  liable,  they  came  to 
certain  resolutions  as  to  contributions  among  themselves  in  respect  to  the  expenses  incur- 
red.   A  attended  this  meeting,  and  took  an  active  part  in  carrying  out  the  resolutions.     ^ 

J9eU,  that  A  was  not  liable  as  a  contributory. 

The  circumstances  relating  to  the  projection  and  abandonment  of 
the  above-mentioned  company  will  be  found  in  Besley*s  case,  (before 
Lord  Cottenhara,)  2  Hall  &  TweUs,  375 ;  2  Mac.  &  Gor.  176 ;  s.  c. 


■^^- 


1  21  Law  J.  Rep.  (n.  s.)  Chanc.  212 ;  16  Jar.  214. 
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19  Law  J.  Rep.  (n.  s.)  Cbanc.  362 :  (before  Lord  Truro,)  3  Mac.  & 
Gor.  287 ;  and  Roberts's  case,  2  Hall  &  Twells,  391 ;  2  Mae  &  Gor. 
192 ;  8.  c.  19  Law  J.  Rep.  (n.  s.)  Cbanc.  368. 

Captain  Tanner  was  a  member  of  the  provisional  committee,  and 
attended  a  meeting  of  that  committee  on  the  7th  of  October,  which 
was  called  for  the  purpose  of  appointing  a  committee  of  manage- 
ment, secretary,  and  officers,  and  concurred  in  a  resolution,  that 
certain  gentlemen  who  were  named  should  be  the  committee  of 
management 

Immediately  after  their  appointment,  the  committee  of  manage- 
ment took  upon  themselves  the  entire  direction  of  the  scheme,  issued 
prospectuses,  received  applications  for  shares,  employed  engineers  to 
make  plans,  surveys,  &c.,  in  the  name  of  the  company,  and  opened 
an  account  with  a  bank  at  Exeter  in  the  name  of  the  company. 

The  committee  of  management,  finding  that  it  was  impossible  to 
carry  out  the  project,  prepared  a  report  which  is  stated  in  the  books 
of  the  provisional  committee,  and  refeired  to  in  the  account  of  the 
meeting  next  mentioned. 

On  the  31st  of  December,  1845,  a  meeting  was  called  of  the  pro- 
visional committee.  The  account  of  this  meeting  was  contained  in 
the  books  of  the  provisional  committee,  and  the  entry  was  entitled, 
"At  a  meeting  of  the  provisional  committee,  held  this  3l8t  of  De- 
cember, 1845."  The  entry  then  went  on'to  state  that,  "  at  this  meet- 
ing a  report  of  the  managing  committee  was  read,  which  stated  that 
the  allottees  had  failed  to  pay  their  deposits,  that  debts  had  been  con- 
tracted beyond  the  funds  at  the  disposal  of  the  committee,  that  the 
scheme  was  abandoned,  that  the  opinion  of  counsel  had  been  taken, 
to  the  effect  that  the  provisional  committee  were  liable,  collectively 
and  individually,  for  all  the  debts  of  the  company,  and  the  allottees 
were  liable  to  the  committee  for  the  amount  of  their  deposits."  The 
entry  then  further  stated,  that  the  report  was  received,  approved,  and 
adopted,  and  that  the  meeting  resolved :  "  That,  it  appearing  from 
counsel's  opinion  that  the  whole  of  the  provisional  committee  were, 
collectively  and  individually,  liable  for  the  debts  of  the  company,  and 
the  committee,  having  agreed  to  pay  3^.  per  share  on  200  shares  each, 
the  provisional  committee  to  pay  the  like  amount  per  share  on  100 
shares  each,  to  meet  the  liabilities  of  the  company ;  that  a  commit- 
tee of  four  persons  be  appointed  to  coopemte  with  the  managing 
committee  to  prepare  the  accounts  for  inspection  at  the  next  meet- 
ing." 

Capt.  Tanner  attended  this  meeting  and  concurred  in  the  resolu- 
tion, and  was  appointed  one  of  the  four  persons  referred  to  in  the 
resolution,  which  persons  were  called  the  "  finance  committee,"  and 
took  an  active  part  in  obtaining  contributions  and  in  endeavoring  to 
wind  up  the  affairs  of  the  company. 

The  Master  having  placed  Capt  Tanner's  name  on  the  list  of  con- 
tributories,  this  was  a  motion  to  exclude  it  from  the  list 

Jilblins  and  Karslake,  for  Ihe  motion. 

Daniel  and  Eoxburg^hj  for  the  official  manager. 
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MalinSy  replied. 

The  following  cases  were  cited:  BesUj^s  case^  supra;  Roberts's 
case^  supra ;  Ex  parte  Cottle^  2  Hall  Sc  Twells,  382 ;  2  Mac  and  Oor. 
185 ;  8.  c.  19  Law  J.  Rep.  (n.  s.)  Cbanc.  366 ;  2  House  of  Lords  CSas. 
648 ;  Hole's  case,  3  DeGex  &  Sm.  241 ;  Bairs  case,  3  Ibid.  214 ;  s.  c. 
19  Law  J.  Rep.  (n.  s.)  Cbanc.  386;  CarricKs  case,  1  Sim.  N.  S.  505; 
s.  c.  5  Eng.  Rep.  114. 

Parker,  V.  C.  In  support  of  this  application,  the  object  of  which 
is  to  remove  Capt  Tanner's  name  from  the  list  of  contributories,  it  is 
insisted  that  the  question  as  to  his  liability  is  concluded  by  decisions 
already  made  in  the  matter  of  the  company,  and  Roberts*s  case  and 
Besletfs  case  are  especially  relied  on.  In  the  course  of  the  argument 
I  stated  that  these  decisions  did  not  appear  to  me  to  be  conclusive 
on  the  question  now  raised,  the  essential  difference  between  the  pre- 
sent case  and  all  the  others  being,  that  Capt  Tanner  was  a  party  to 
the  resolution  of  the  7th  of  October,  1845,  appointing  the  committee 
of  management  This  circumstance  did  not  exist  in  the  case  of  Ro- 
berts. It  is  true  that  Roberts  was  at  the  meeting,  but  he  left  it  before 
the  resolution  was  passed,  and  the  Lords  Commissioners  expressly 
rest  their  judgment  in  the  case  on  the  circumstance  that  he  did  not 
concur  in  the  resolution.  They  say,  in  their  judgment,  "  Now,  here 
it  appears  that  before  any  resolution  was  finally  come  to,  Mr.  Roberts 
had  left  the  meeting,  and  so  the  resolutions  passed  certainly  were  not 
his  acts.  Indeed,  if  he  had  concurred,  all  that  he  would  have  con- 
curred in  would  have  been  in  appointing  the  persons  named  in  that 
behalf  to  be  the  committee  of  management ;  and,  as  was  pointed  out 
in  the  judgment  in  the  Exchequer  in  Reynell  v.  Letvis,  and  Wpld  v, 
Hopkins,  15  Mee.  &  W.  617 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  25, — 
to  which  we  have  referred  in  the  preceding  case,  it  by  no  means  ne- 
cessarily follows  from  thence,  that  the  parties  appointing  the  commit- 
tee of  management  gave  them  authority  to  make  contracts.  It  is 
not,  however,  necessary  to  discuss  this ;  for  it  is  certain,  on  the  evi- 
dence before  us,  that  Roberts  did  not  concur  in  the  resolution  by  which 
the  committee  of  management  was  appointed."  In  referring  to  Bes* 
ley's  case  again,  it  appears  that  Besley  had  nothing  to  do  with  the 
meeting,  and  the  Lord  Chancellor  rests  his  judgment  on  the  fact  that 
he  did  not  attend  this  meeting  or  any  meeting  before  the  31st  of  De- 
cember, 1845.  This  is  repeatedly  stated  in  his  lordship's  judgment, 
especially  when  he  says,  in  p.  306  of  that  report,  "  I  cannot  help  think- 
ing that  the  facts  of  the  case  were  not  accurately  and  correctly  pre- 
sented to  the  mind  of  Lord  Cottenham.  According  to  the  report  of 
his  judgment,  it  would  seem  as  if  it  had  been  represented  to  him  that 
Mr.  Besley  had  attended  meetings  of  the  provisional  committee  before 
the  provisional  committee  appointed  the  managing  committee,  which 
might  have  made,  though  I  do  not  say  it  would  have  made,  some 
difference ;  and  it  might  have  been  urged  that,  by  appointing  a  ma- 
naging conmiittee  to  prosecute  the  scheme  and  incur  all  the  expenses 
incidental  to  it,  he  became  liable  to  contribute  to  the  payment  of  such 
expenses.    But  this  was  not  the  fact ;  Mr.  Besley  never  did  attend 
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any  meeting  of  any  committee  till  all  the  expenses  had  been.incnned, 
and  in  the  mean  time  he  had  desired  his  name  to  be  withdrawn; 
which  desire  the  committee  expressed  their  intention  to  comply 
with." 

The  question  before  me  is  as  to  Capt  Tanner's  liability  to  contri* 
bute  to  the  expenses  incurred  by  the  committee  of  management,  in 
whose  appointment  he  must  be  l^en  to  have  concurred ;  and  I  con- 
sider that  this  question  must  depend  entirely  on  the  relation  in  which 
the  committee  of  management  stood  to  the  provisional  committee,  or, 
at  least,  to  those  members  of  that  committee  who  concurred  in  that 
appointoient  If  the  committee  of  management  is  to  be  regarded  as 
a  sub-committee  of  the  provisional  committee,  deriving  authority  from 
them  and  acting  for  them,  the  members  of  the  provisional  committee 
who  appointed  the  committee  of  management  may  well  be  liable 
upon  contracts  of  that  committee,  or  to  contribute  towards  expenses 
incurred  by  them ;  but  the  case  would  be  very  different  if  the  com* 
mittee  of  management  is  to  be  regarded  as  a  body  of  persons  acting 
in  the  formation  of  the  projected  company,  for  themselves,  and  inde* 
pendently  of  the  provisional  committee.  This  distinction  is  adverted  to 
by  the  Court  of  Exchequer  in  ReyneU  v.  Lewis,  and  Wyldv.  Hopkins* 
In  one  of  these  cases  the  defendant  had  allowed  his  name  to  be  placed 
in  a  public  prospectus  as  a  member  of  the  provisional  committee; 
the  same  prospectus  described  other  persons  cu»  the  acting  conimittee, 
and  the  Lord  Chief  Baron,  in  delivering  the  judgment  of  the  court,  at 

Eage  530  (after  speaking  of  the  provisional  committee-man  making 
imself  responsible  for  his  own  acts,)  says,  ^  There  are  other  cases  in 
which  the  question  does  not  assume  so  simple  a  form,  and  where 
there  is  evidence  that  the  defendant  has  not  only  consented  to  be  a 

Erovisional  committee-man,  but  has  authorized  his  name  to  be  inserted 
1  a  prospectus,  not  generally,  but  a  particular  prospectus,  in  which, 
in  some  cases,  certain  persons  are  described  as  the  acting  committeci 
in  others,  solicitors  are  named,  or  engineers,  or  a  secretaiy.  If  such 
prospectus  has  been  so  publicly  circulated  with  the  defendant's  con* 
sent  that  the  jury  would  presume  that  the  plaintiff  knew  of  it,  or  if 
the  plaintiff  has  had  it  shown  to  him  at  or  before  the  time  of  making 
the  contract,  and  has  in  either  case  acted  upon  it  in  making  the  con* 
tract,  the  question  is,  what  inferences  ought  a  reasonable  man  to  draw 
jGrom  the  contents  of  that  paper  ?  This  must,  of  course,  depend  upon 
the  terms  of  each  particular  prospectus.  If  the  prospectus  state  merely 
the  names  of  the  provisional  committee  and  nothing  more,  and  no 
light  be  derived  from  the  context,  that  circumstance  does  not  alter  the 
liability  of  the  defendant  If  not  responsible,  as  being  one  of  that 
committee  in  fact,  he  cannot  become  so  by  the  representation  of  the 
fact  If  it  states  the  names  of  the  acting  committee  also,  where  that 
has  been  appointed,  is'  the  meaning  that  the  acting  committee  is  to 
take  the  whole  management,  to  the  exclusion  of  the  provisional  com* 
mittee,  their  provisional  character  having  ceased ;  in  which  case  the 
provisional  committee  would  not  be  liable :  or  does  it  mean  that  the 
provisional  committee-men  have  appointed  the  acting  committee,  or 
the  majority  of  it,  on  their  behalf,  and  as*  their  agents ;  in  which  case 


166  COURTS  OF  CHANCERY,  1851-52. 


In  tk€  matter  o/*The  Direct  Exeter,  Flymoath,  and  Devonport  B.  Co. ;  Ex  parte  Taimer. 


they  would  be  liable  for  the  contracts  of  the  acting  committee,  or  the 
majority,  made  as  such  agents  ?  " 

Now,  in  the  present  case,  I  think  that  the  committee  of  manage* 
ment  was  a  body  of  persons  acting  for  themselves,  independently  of 
the  provisional  committee,  and  not  acting  as  agents  for  and  on  behalf 
of  the  provisional  committee.  At  the  outset  of  the  project  the  provi- 
sional committee,  as  usual  in  these  cases,  was  formed,  consisting  of 
persons  who  were  desirous  of  promoting  the  scheme,  and  who  agreed 
to  act  for  that  purpose  provisionally,  that  is  to  say,  until  some  other 
arrangement  should  be  made.  When  matters  were  more  advanced, 
a  sufficient  number  of  persons  were  found  willing  to  undertake  to  do 
what  was  necessary  to  form  the  projected  company,  and  to  make  an 
application  to  parliament  for  an  act ;  and  these  persons,  at  a  meeting 
of  the  {NTovisional  committee,  held  on  the  7th  of  October,  1845,  were 
formed  into  the  committee  of  management.  When  the  undertaking 
had  advanced  thus  far,  the  provisional  arrangements  and  the  duties  of 
the  provisional  committee  appear  to  me  to  have  ceased.  The  commit* 
tee  of  management  was  the  committee  of  management  of  the  independ* 
ent  company,  and  not  of  the  aflhirs  of  the  provisional  committee,  and 
the  contracts  they  entered  into  were  on  behalf  of  the  company  they  had 
undertaken  to  form,  and  not  on  behalf  of  the  provisional  conmiittee. 
For  instance,  the  engineers  employed  to  make  and  deposit  the  plans, 
surveys,  and  sections,  were  engaged  in  the  name  of  the  company,  and 
the  account  opened  vnth  the  &eter  bank  was  in  the  name  of  the 
company.  I  consider  that  the  committee  of  management  charged 
themselves  with  these  duties  on  their  own  responsibility,  and  were  in 
no  sense  the  agents  of  the  provisional  committee ;  and,  looking  at  the 
decisions  on  this  subject,  I  see  no  ground  on  which  the  committee  of 
management  would  be  entitied  at  Taw  or  in  equity  to  call  on  the  pro* 
visional  committee  to  contribute  towards  the  expenses  incurred.  By 
the  end  of  December,  1845,  the  committee  of  management  found  it 
impracticable  to  establish  the  intended  company,  and  the  project  was 
abandoned.  Moneys,  however,  had  been  expended,  and  debts  incurred 
by  the  committee,  and  they  made  a  report,  in  which,  after  giving  the 
account  of  what  they  had  done,  and  of  the  position  of  the  undertaking, 
they  stated  that  they  had  been  advised  by  counsel  that  the  provisional 
committee  were  collectively  and  individually  responsible  for  the  debts 
of  the  company,  and  a  meeting  of  provisional  committee-men  was 
called  for  the  31st  of  December,  to  receive  this  report,  and  to  take 
into  consideration  the  liabilities,  and  decide  on  the  best  means  of  set* 
tling  the  claims  on  the  company.  The  provisional  committee  have 
taken  no  part  whatever  in  the  proceedings  of  the  committee  of  ma* 
na^ement ;  they  appear  to  have  ceased  to  act  from  the  7th  of  October, 
and,  as  I  conceive,  they  were  in  no  way  liable  in  respect  of  the  debts 
incurred.  Capt.  Tanner  attended  the  meeting  of  the  31st  of  Decern* 
ber,  as  a  member  of  the  provisional  committee,  but,  if  I  am  right  in 
the  opinion  I  have  expressed  as  to  his  position,  he  was  at  that  time 
under  no  liability,  either  to  the  creditors  or  by  way  of  contribution  to 
the  committee  of  management.  I  consider  he  attended  the  meeting 
under  the  same  circumstances  as  Besley  did ;  and  if  this  be  so,  the 
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Lord  Chancellor's  judgment  in  Besle^s  case  establishes  that  he  did 
not  become  liable  as  a  contributory  by  concurring  in  the  resblutions 
that  passed  at  the  meeting.  Subsequently  to  this  time,  Capi  Tanner 
took  an  active  part  in  winding  up  the  affairs  of  the  company ;  he 
attended  several  meetings  of  the  provisional  committee  for  the  pur- 

Eose  of  adjusting  claims  on  the  company,  and  obtaining  contributions 
:om  other  persons  supposed  to  be  liable,  and  he  acted  on  a  finance 
committee  appointed  to  investigate  the  accounts  of  the  projected 
company,  ana  to  prepare  a  balsuice-sheet  But,  if  he  was  not  origin- 
ally liable  as  a  contributory,  I  do  not  think  that  his  subsequent  con- 
duct could  make  him  liable.  The  Lord  Chancellor's  observations  in 
Beslejfs  case  appear  to  be  conclusive  on  this  part  of  the  case.  His 
lordship  says,  at  page  309  of  3  Mac.  &  G.,  ^'  Such  is  the  state  of  facts 
before  the  concern  was  abandoned;  and  if  up  to  that  time  no  liability 
to  the  creditors  attached  to  Mr.  Beslev,  nor  any  liability  to  contribute 
to  indemnify  the  committee,  his  liability,  if  any,  must  result  from  his 
conduct  subsequent  to  the  abandonment  of  the  concern ;  and  here  I 
must  repeat  that,  if  the  evidence  did  not  disclose  what  the  conduct  of 
Mr.  Besley  had  been  before  the  debts  were  contracted,  his  subsequent 
conduct  might  lead  to  an  inference,  in  the  absence  of  evidence  to  the 
contrary,  that  he  had  so  conducted  himself  as  to  be  liable ;  but,  with 
the  knowledge  the  court  has,  that  no  such  conduct  had  been  pursued, 
the  subsequent  facts  can  create  a  liability  only  from  their  legal  effect 
K  Mr.  Besley  was  liable  neither  to  the  creditors  nor  to  the  committee 
before  the  concern  was  abandoned,  upon  what  consideration  was  he 
bound  either  to  pay  the  debts  or  to  contribute  to  indemnify  the  com- 
mittee, or  how  will  partial  payments,  even  if  made  under  a  supposed 
liability  which  did  not  exist,  create  a  liability  to  make  further  pay- 
ments ?  " 

For  these  reasons,  I  am  of  opinion  that  Capt.  Tanner  is  entitled 
to  have  his  name  removed  from  the  list  of  contributories. 


Carter  v.  Taggart.* 

Noyember  14, 19, 1851;  JaaoAry  16, 1852. 

Baron  and  Feme — Equity  for  a  Settlement — Assignment  by  the  Bus 
band  of  Wife^s  Interest — Form  of  Settlement. 

A,  the  hnsband  of  B,  to  whom  a  share  of  the  residue  of  a  testator's  estate  had  been  beoneathed, 
assigned  it  to  C  for  ralaable  consideration.  A  sum  of  stock  representing  this  snare  was 
earned  to  the  account  of  B  in  a  suit  The  proper  terms  of  a  settlement  of  tba  part  allowed 
to  B,  by  way  of  equity  of  settlement,  were  held  to  be  to  B  for  life,  with  remamder  to  her 
children  as  she  shoula  appoint,  with  remainder  to  the  children  in  de&ult  of  appointment^ 
and,  in  default  of  childien,  if  B  should  Burriye  A,  to  B,  absolutely ;  but,  if  A  should  sur* 
vivo  B,  to  O. 

The  Court  has  the  power  of  directing  that,  in  the  last  erent,  the  fund  shall  be  at  the  disposal 

1 21  Law  J.  Bep.  (n.  b.)  Chanc.  216 ;  16  Jur.  160. 
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of  the  wife  hj  will ;  and  that  in  defanlt  of  such  disposition,  it  shall  go  to  the  next  of  kin 
of  B ;  bnt  a  special  case  must  be  made  for  snch  a  settlement,  and  the  circumstance  that  B 
had  needy  reUtiYes  was  ^^not  sufficient  to  justify  it 

A  TESTATOR  bequeathed  to  Mrs.  Rigg,  the  wife  of  Mr.  Rigg,  a 
share  of  the  residue  of  his  personal  estate.  A  sum  of  stock  was,  in 
respect  of  this  share,  carried  over  in  this  cause  to  her  separate  account 
Mr.  Rigg  had  assigned  all  his  interest  in  this  share  to  Mr.  Hackblock 
for  valuable  consideration.  The  usual  reference  was  made  to  the 
Master  to  state  what  part  of  this  sum  should  be  settled  for  the  benefit 
of  Mrs.  Rigg)  and  what  ought  to  be  the  terms  of  the  settlement 

The  Master,  by  his  report,  stated  the  sum  which  he  thought  ought  to 
be  settled,  and  also  that  this  sum  ought  to  be  transferred  to  trustees 
upon  trust  for  Mrs.  Rigg  for  her  life,  with  remainder  upon  the  trusts 
therein  mentioned  for  the  benefit  of  her  children,  and,  in  default  of 
children  who  should  attain  a  vested  interest,  upon  the  trusts  followine; 
(that  is  to  say),  ^<  If  the  said  A.  M.  Rigg  should  survive  her  husband, 
upon  trust  for  the  said  A.  M.  Rigg,  her  executors,  administrators,  and 
assigns ;  but,  if  the  said  A.  M.  Rigg  should  happen  to  die  in  the  life- 
time of  her  husband,  then  upon  such  trusts  as  she,  notwithstanding 
coverture,  should  by  deed  or  will  direct  or  appoint ;  and,  in  default  of 
such  direction  and  appointment,  upon  trust  for  such  person  or  per- 
sons as,  under  or  by  virtue  of  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  would  at  the  time  of  her  decease,  have  been  entitled 
to  her  personal  estate  as  her  next  of  kin,  in  case  she  had  died  intestate, 
and  without  having  been  married." 

Mrs.  Rigg  presented  a  petition  for  the  confirmation  of  the  Master's 
report,  and  Mr.  Hackblock  also  presented  a  petition,  by  which  he  ob- 
jected to  the  Master's  report  as  to  the  settlement  of  this  fund  in  default 
of  children,  and  insisted,  that,  in  that  event,  a  transfer  of  the  settled 
funds  ought  to  be  directed  to  be  made  to  him. 

These  petitions  now  came  on  to  be  heard. 

Wigram  and  Toller,  for  Mrs.  Rigg. 

Swanston  and  Eddis,  for  Mr.  Hackblock,  cited  Jacobs  v.  AmyaU,  1 
Madd.  376  n.  and  Lloyd  v.  WiUiamSj  Ibid.  450. 

Parker,  V.  C.  (after  stating  the  case.) — The  question  in  this  case 
is  as  to  the  destination  of  the  fund  if  Mrs.  Rigg  should  die  without 
issue  in  the  lifetime  of  her  husband.  The  Master  has  proposed  that,  in 
such  event,  the  fund  should  be  held  upon  such  as  she  should  by  deed 
or  will  appoint,  and,  in  default  of  appointment,  for  her  next  of  kin. 
To  this,  a  purchaser  for  value  from  her  husband  excepted,  and  pro- 
posed, either  that  the  settlement  should  contain  no  provision  in  that 
event,  or  that  it  should  be  declared  that  the  trustees  should  hold 
the  stock  in  trust  for  him.  I  believe  that  the  custom  of  the  court  has 
been  to  settle  the  fund  of  a  married  woman  in  the  form  which  the 
Master  has  proposed  in  the  present  case.  On  principle  this  is  correct 
The  right  to  a  settlement  does  not  arise  merely  from  the  obligation 
of  the  husband  to  support  his  wife  and  children ;  it  rests  also  on  this 
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—  that  the  husband's  legal  right  is  inconsistent  with  the  wife's  equi- 
table right.  There  is,  then,  no  reason  for  confining  the  wife's  interest 
under  the  settlement  to  a  life  interest.  The  Master,  it  appears,  has 
proposed  to  give  the  wife  a  power  of  appointment  by  deed  or  wilL 
I  think  that  this  power  should  be  confined  to  a  testamentary  appoint- 
ment 

The  case  came  before  the  Lords  Justices,  by  way  of  appeal 
It  appeared  that  a  brother  and  sister  of  IVurs.  Rigg  were  in  needy 
circumstances. 

Wigram  and  ToUery  {at  Mrs.  Rigg. 

Swanston  and  Eddis,  for  Mr.  Hackblock. 

The  Lords  Justices  said  that  they  were  of  opinion  that  the  provi- 
sion in  the  settlement  giving  the  capital  to  the  lady,  in  the  event  of 
there  being  no  issue  and  her  surviving  her  husband,  was  right.  They 
thought,  however,  that,  in  the  event  of  the  husband  surviving,  there 
was  not  and  ought  not  to  be  any  established  rule  that  the  property 
should  as  a  matter  of  course,  be  subject  to  the  disposition  of  the  wife 
by  her  will,<«nd  that  in  default  of  appointment  it  should  go  to  her 
next  of  kin.  Circumstances  mi^ht  exist  in  a  particular  case  which 
would  render  one  or  both  of  such  provisions  proper,  and  they  would 
not  suggest  that  it  was  not  in  the  power  of  the  court  so  to  frame  a 
settlement,  but  they  thought  that  a  special  case  must  be  made  out 
for  it  They  thought  that,  in  the  circumstances  of  this  case,  there 
ought  not  to  be  in  the  event  of  the  lady  dying  leaving  her  husband 
surviving,  any  power  enabling  her  to  appoint  to  persons  not  being 
her  children.  No  case  was  made  out  for  those  who  were  strangers 
or  collaterals.  This  lady  had  a  brother  and  sister  in  needy  circum- 
stances, but  that  was  not  sufficient  to  warrant  the  terms  of  the  set- 
tlement The  settlement  must  be  varied  by  a  direction  that,  in  the 
events  of  the  wife  dying  in  the  lifetime  of  her  husband  and  failure  of 
issue,  the  settled  fund  should  be  held  in  trust  for  the  purchaser  from 
the  husband 
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NoTember  19, 22, 1851. 

Lunacy  —  Security  given  by  the  CommiUee  of  the  Estate. 

The  heir  at  law  of  a  Innatie,  who  with  one  other  person  was  the  next  of  kin  of  the  Innatic. 
was  appointed  committee  of  his  person.  Another  par^  being  proposed,  was  approved  or 
by  the  Master  in  Lunacy  as  committee  of  the  estate.  The  committee  of  the  paw>n  pro- 
posed himself  as  one  sorety  for  the  committee  of  the  estate.    The  Attorney-General  was 
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willing  to  accept  this  secnrity,  bnt  declined  to  do  so  without  the  sanction  of  the  oonrt  An 
order  was  made  tiiat,  upon  the  allowance  to  the  lunatic  beinff  paid  direct  to  the  committee 
of  the  person,  instead  of  passing  intermediatclj  through  the  hands  of  the  committee  of  the 
estate,  the  committee  of  me  person  be  accepted  as  one  of  the  sureties  for  the  committee 
of  the  estate,  the  general  rule,  however,  to  remain  unaltered. 

Malins  and  ^eed  appeared  in  support  of  a  petition  of  the  heir  at 
law,  and  one  of  the  two  next  of  kin  of  the  lunatic,  and  who  bad 
been  appointed  committee  of  his  person,  praying  that  he  might  be 
accepted  as  one  of  the  sureties  for  a  gentleman  who  had  been  ap- 

? roved  of  by  the  Master  in  Lunacy  as  committee  of  the  estate. 
?he  petitioner  had  proposed  himself  as  such  surety,  and  the  Attor- 
ney-General had  signified  his  willingness  to  accept  him;  but  was 
stated  by  the  officers  in  Lunacy  that  a  general  rale  prevailed  that 
such  a  course  could  not  be  adopted.  This  rule  appeared  to  be  sanc- 
tioned by  a  passage  in  Elmer's  Practice  of  Lunacy,  26,  but  no  au- 
thorities were  cited  in  support  of  the  position.  The  Attorney-Gene- 
ral had  intimated  his  opinion  as  to  the  safety  of  the  appointment, 
and  his  willingness  to  sanction  it,  if  the  allowance  of  the  lunatic  were 
paid  to  the  committee  of  the  person  for  the  support  of  the  lunatic ;  but 
the  Attorney-General  had  also  intimated  that  the  point  had  better 
be  mentioned  to  the  court  The  passage  in  Mr.  Elmer's  treatise  is 
as  follows : — ^  The  committee  of  the  person  does  not  give  security, 
and  all  will  not  be  accepted  as  security  for  the  committee  of  the 
estate."  The  sufficiency  of  the  committee  of  the  person,  the  peti- 
tioner Mr.  William  Foote  Mount,  was  unquestionable,  and  that  he 
was  most  likely  to  see  the  due  performance  of  any  trust  regarding  him 
or  his  property  was  plain  from  the  facts  which  appeared  on  the  re- 
port of  the  Master  in  Lunacy  that,  from  the  death  of  the  lunatic's 
father,  in  1828,  until  1843,  Mr.  Mount  acted  as  such  committee,  and 
only  resigned  from  ill-health ;  that  he  visited  the  lunatic  monthly,  and 
sometimes  stopped  at  the  asylum  with  him  two  or  three  days  at  a 
time ;  that  on  his  restoration  to  health,  Mr.  Mount  was  reappointed 
committee  of  the  lunatic's  person ;  that  he  had  been  assiduous  in 
his  care  and  attention  towards  the  lunatic,  and  that  the  income  of 
the  lunatic  had  been  augmented  by  his  exertions  and  management 

Boche  appeared  also  in  support  of  the  petition,  on  behalf  of  the 
other  next  of  kin  of  the  lunatic. 

Lord  Cranworth,  L.  J.  —  If  there  be  any  general  rule  on  this 
subject,  it  had  better  be  followed.  By  the  authority  under  which 
we  are  now  sitting,  we  clearly  have  jurisdiction,  sitting  alone  or 
sitting  with  the  Lord  Chancellor,  and  of  course  the  jurisdiction  of 
the  Lord  Chancellor  is  left  untouched  I  am,  however,  of  opinion, 
that  if  the  object  proposed  by  this  petition  be  in  effect  to  set  aside 
any  general  rule  which  is  said,  with  or  without  authority  cited  for  it, 
to  prevail,  we  ought  not  to  take  any  step  vrithout  having  the  benefit 
of  the  Lord  Chancellor's  opinion. 

Knight  Bruce,  L.  J.  —  Without  intimating  any  opinion  as  to 
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the  exerciBe  of  the  discretion  of  the  Attorney-General,  we  are  both 
of  opinion  that  we  ought  not  to  interfere  with  that  discretion.  The 
Attorney-General  has  intimated  his  approval  of  the  petitioner  as 
the  surety,  and  the  case  is  left  with  that  officer.  The  court  declines 
to  interfere. 

November  22.  —  Malins  again  mentioned  the  matter,  saying  that 
the  Attorney-General  preferred  that  the  court  should  say  whether  the 
security  was  to  be  accepted, 

Knight  Bruce,  L.  J.  — -  It  is  a  very  good  general  rule,  that  the 
committee  of  the  person  shall  not  be  surety  for  the  committee  of  the 
estate.  But  under  the  particular  circumstances  of  this  case,  I  see 
no  objection  to  that  rule  being  relaxed ;  and  for  myself^  I  am  disposed 
to  relax  it —  (Counsel  having,  for  the  satisfaction  of  Lord  Cranwortbi 
again  stated  the  facts,  his  Lordship  concurred,  and  the.  judgment  was 
continued.)  —  If  the  allowance  be  paid  direct  to  the  comnuttee  of  the 
person,  instead  of  to  the  committee  of  the  estate,  to  be  applied  by  th9 
committee  of  the  person  for  the  care  and  support  of  the  lunatic,  W9 
are  disposed  to  permit  the  conunittee  of  the  person  to  be  accepted  a9 
one  of  the  sureties  for  the  committee  of  the  estate.  We  bee  it,  how- 
ever, to  be  most  distinctly  understood,  that  we  consider  this  a  de- 
parture from  a  general  rule,  and  that  we  sanction  this  departure  only 
in  the  particular  circumstances  of  this  case. 


La0hub  v.  Glutton.^ 

Noyember  25,  1851 ;  Jannaiy  IS,  1852. 

Legacy-Duty — Baron  and  Feme — Investment  in  Joint  Names  ^-^ 
Transfer  by  Wife  out  of  Funds  which  had  survived  to  her,  to  pay 
Debt$  and  Legacies  —  36  Oeo.  3,  c.  52 — 45  Oeo.  3,  c.  28 —  Satis- 
faction  of  Legacy, 

A  tesutor  havine  laive  budu  of  stock  inyested  in  the  joint  munes  of  himaclf  and  his  wife, 
made  his  will,  by  imich  he^ve  several  specific  legacies  to  his  wife,  to  whom  he  also  de- 
vised certain  real  estates.  He  also  made  several  devises  and  bequests  of  real  and  per- 
sonal estate  to  tmstees,  upon  tmst  for  his  wife  for  life,  and  after  her  decease  for  the  benefit 
of  other  persons  \  he  also  gave  a  Itf^j  of  10,000/.  to  his  dai^ter  for  life,  with  remainder 
to  her  children,  and  he  appointed  his  wife  sole  executrix.  IJpon  the  decease  of  the  testa- 
tor his  personal  estate  was  found  wholly  insufficient  to  pay  several  specialty  debts  and  the 
legacies  given  bj  his  will,  and  under  a  deed  executed  by  his  wife  reciting  these  facts,  she 
transferred  36,000/.  and  10,500/.  stock,  part  of  the  funds  which  had  been  invested  in  the 
joint  names  of  herself  and  her  husband,  to  the  trustees  of  his  will,  for  the  purpose  of  being 
applied  to  satisfy  the  debts,  among  others  the  legacy  of  10,000/.  The  Commissioners  of 
stamps  and  Taxes  claimed  legacy-dntv  in  respect  of  this  payment  \  but  ni>on  a  petition 
by  the  executors  of  the  testator  and  nis  wife,  who  had  since  died,  to  obtain  the  opinion 
of  the  court:  — 

Hddy  that  no  daim  for  legacy-duty  had  arisen  under  the  36  Geo.  3,  c  52,  or  the  45  Oeo.  d| 
e.  26,  and  that  none  was  payable. 

This  petition  was  presented  by  the  defendant,  Owen  Clutton  and 
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John  Glutton,  who  were  now  the  executors  of  Elizabeth  Webb  de- 
ceased, and  her  late  husband  Samuel  Webb,  to  obtain  the  opinion 
of  the  court  upon  the  question,  whether  legacy-duty  was  payable 
in  respect  of  a  sum  of  10,000t  mentioned  in  the  will  of  Samuel 

Webb. 

The  testator,  by  his  will,  dated  the  16th  of  January,  1827,  gave  to 
his  wife  Elizabeth  Webb  as  her  own  absolute  property  certain  spe- 
cific chattels,  moneys,  and  effects,  and  he  devised  various  freehold 
and  copyhold  herecutaments  to  his  wife,  her  heirs,  and  assigns,  for- 
ever, fife  also  devised  and  bequeathed  several  freehold,  copyhold, 
and  leasehold  hereditaments  to  or  in  trust  for  his  wife  during  her  life, 
with  divers  remainders  over. 

The  testator  also  bequeathed  to  Eenrick  Collett  and  John  Glutton 
SjBveral  sums  of  stock,  in  trust  that  his  wife  might  be  entitled  to  the 
dividends  and  income  for  her  life,  with  remainder  to  several  persons 
in  the  respective  amounts  in  the  will  mentioned ;  and  that  they  should 
set  apart  a  sum  of  3/.  per  cent,  consolidated  annuities,  to  include  a 
sum  of  10,000^  3/.  per  cent  consolidated  bank  annuities,  which  was 
directed  to  be  held  in  trust  that  his  daughter  Mary  Ann  Gollett 
might  be  entitled  to  the  dividends  and  income  thereof  for  her  life  for 
her  separate  use,  without  power  of  anticipation,  and  subject  thereto 
in  trust  for  the  issue  of  Mary  Ann  Gollett,  and  in  default  of  issue  to 
take  under  such  trusts,  (an  event  which  did  not  happen,)  the  sum  of 
10,000^  consols  was  to  fall  into  the  residuary  estate.  And  as  to 
the  residue  of  the  real  and  personal  estate  the  testator  devised,  ap- 
pointed, and  disposed  of  the  same  unto  and  to  the  use  of  his  wife, 
her  heirs,  executors,  administrators,  and  assigns  as  her  own  absolute 
property.  And  he  declared  that  the  provisions  thereby  made  for  her 
were  meant  to  be  in  bar  and  satis&ction  of  all  dower,  firee  bench, 
thirds,  and  v^ddow's  estate,  and  all  other  claims  and  demands  which 
she  could  or  otherwise  might  have  upon  any  real  or  personal  estate 
or  property  of  which  he  might  have  been  at  any  time  during  his  life 

!>08se8sed.  And  he  declared  that  all  government  or  public  stocks, 
unds,  or  securities  which  at  his  decease  should  be  standing  in  the 
joint  names  of  himself  and  his  said  wife,  should  for  the  purpose  of 
answering  the  legacies  thereby  given  be  considered  as  his  property, 
and  thereby  made  liable  to  the  same.  And  he  further  declared,  that 
neither  of  the  sums  of  stock  thereinbefore  given  and  disposed  of^  ex- 
cept a  certain  sum  of  5,040/1  41.  per  cent,  annuities,  should  be  consi- 
dered as  a  specific  legacy,  and  that  he  intended  to  give  the  dividends 
and  income  which  should  become  due  therefrom  after  her  decease,  or 
sums  equal  to  be  considered  as  such  dividends  and  income.  And  he 
appointed  his  wife  Elizabeth  sole  executrix  of  his  will. 

The  testator  made  five  codicils  to  his  will,  but  they  did  not  make 
any  alteration  with  respect  to  the  10,000/.  consols,  or  the  directions 
which  are  previously  mentioned,  or  which  could  diminish  the  interest 
given  to  his  wife.  The  testator  died  on  the  8th  of  February,  1835, 
and  on  the  4th  of  March,  1835,  his  widow  proved  his  will.  The  per- 
sonal estate  of  the  testator  was  insufficient  to  pay  the  legacies,  and 
his  widow,  the  devisee  of  a  portion  of  the  real  estate,  and  also  the 
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specific  legatee,  executed  a  deed,  dated  the  16tb  of  March,  1836, 
which  Tedted,  among  other  things,  that  the  personal  estate  of  the 
testator  was  wholly  insufficient  to  satisfy  some  obligations  incurred 
by  the  testator  on  bond  and  covenant,  and  the  legacies  given  by  his 
will,  or  even  anv  considerable  proportion  of  them,  and  that  the  testa- 
tor had  invested  large  sums  in  the  public  funds  in  the  joint  names  of 
himself  and  his  wife,  of  which  she  had  become  the  owner  bv  survi* 
vorship :  and  then  with  the  view  of  satisfying  the  purposes  declared 
by  the  testator  in  his  will,  and  in  order  to  avoid  the  sale  of  any  of 
the  specific  bequests,  or  of  the  real  estates,  for  payment  of  the  remain- 
ing debts,  she  covenanted  to  transfer  two  sums  of  36,700/.  consols 
and  10,500/.  reduced  3/.  per  cent  annuities  to  the  trustees  of  the  will, 
for  the  purpose  of  satisfying  these  obligations  and  the  legacies  given 
by  the  wilL  The  transfers  were  accordingly  made,  and  a  sum  of 
consols,  exceeding  the  sum  of  10,000/.  given  by  the  will  of  the  testa- 
tor, after  paying  the  debts,  remained  in  the  hands  of  the  trustees  in 
trust  for  the  daughter  of  the  testator  and  her  issue,  according  to  the 
trusts  declared  by  the  wilL  The  testator's  widow  appointed  the 
trastees  of  her  husband's  will  her  executors. 

The  question  now  was,  whether  this  sum  of  10,000/.  professed  to 
be  given  by  the  testator's  will,  and  which  the  widow  by  the  deed  of 
the  16th  of  March,  1836,  made  good,  was  subject  to  legacy-duty.  It 
was  agreed  between  the  Attorney-General,  on  behalf  of  the  crown, 
and  the  persons  interested  in  the  estate,  that  the  statements  con* 
tained  in  the  petition  and  in  the  deed  should  be  taken  as  true,  and 
the  Attorney-General  further  declined  to  ask  for  a  case  for  the  opi- 
nion of  the  Court  of  Exchequer. 

WcUpole  appeared  for  the  petitioners. 

The  SoUeitar- General  and  James j  on  behalf  of  tne  crown.  The 
claim  of  the  legatee  in  respect  of  a  legacy  becomes  a  charge  upon 
the  testator's  property  for  which  duty  must  be  paid,  and  the  claim  for 
duty  by  the  commissioners  was  made,  not  against  the  donor  or  his 
estate,  but  against  the  legatee,  in  respect  of  the  money  paid  on  ac- 
count of  the  legacy,  and  as  the  trustees  had  received  the  money  they 
could  not  be  heard  to  say  that  they  were  not  chargeable.  If  an 
estate  was  devised  subject  to  a  legacy,  payment  of  the  duty  could 
not  be  avoided  merely  because  the  parties  did  not  want  the  land 
sold ;  the  real  question  was,  whether  or  not  there  was  a  charge. 

■ 

R.  Palmer  and  WiUepj  for  parties  who  were  interested  in  the  fund. 
The  claim  for  legacy  duty  can  only  be  supported  on  the  ground  that 
it  was  a  charge  on  the  real  estate  of  the  testator ;  but  there  was  no 
bargain  with  the  devisee  by  which  she  could  be  put  to  her  election. 
This  cannot  be  assumed,  as  the  estate  devised  to  her  was  of  far  less 
value  than  the  sum  of  lOflOOL^  and  her  own  estate  did  not  become 
liable  to  the  paymant  of  legacy-duty  in  consequence  of  the  testator 
havin£[  given  her  a  portion  of  his  real  estate.  In  all  cases  of  a  charge 
upon  land  the  gift  was  a  part  of  the  land,  but,  unless  this  case  clearly 

16  • 
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falls  within  the  several  acts  of  parliament,  no  duty  can  be  claimed,  as 
they  must  be  construed  most  strictly.  Matson  v.  Swift^  8  Beav.  368 ; 
s.  c.  14  Law  J.  Rep.  (n.  b.)  Chanc.  354 ;  Custance  v.  Bradshaw^  4 
Hare,  315 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  358. 

Roupell  and  Tillotsonf  for  other  parties.  The  10,0002.  was  not  a 
payment  under  the  testator's  will,  but  under  the  deed  executed  by  his 
wife.  It  has  been  argued  that,  by  construction,  the  property  of  the 
wife  surviving  had  become  the  property  of  the  husband,  and  that  it 
became  subject  to  the  legacy-duty.  But  was  this  a  legal  claim  ?  If 
a  duty  was  given,  it  was  by  a  special  law,  and  coiild  not  arise  by  any 
equitable  construction  of  equivalents.  The  right  of  election  only 
exists  when  property  of  the  donee  has  been  given  away.  In  such 
a  case,  before  the  will  was  made  the  property  belonged  to  a  stranger, 
and  so  it  remains  after  the  will.  The  effect  of  taking  under  the  will 
in  such  a  case  is  the  act  of  the  donee,  and  not  of  the  testator.  The 
crown  cannot  step  in  and  insist  that  real  estate  should  be  considered 
as  converted  into  personalty  merely  that  it  may  claim  a  duty,  and  it 
has  no  right  to  insist  upon  equities  merely  for  fiscal  purposes.  Matson 
V.  Swift,  The  doctrine  of  election  has  arisen  from  the  law  of  forfeit- 
ures or  compensation;  as  when  a  testator  has  given  a  rent-charge 
upon  the  estate  of  another  to  whom  he  has  made  a  gift  of  something 
eke,  the  acceptance  of  that  is  the  act  of  the  party,  and  not  of  the 
testator.  Gretton  v.  Haward,  1  Swanst  409, 433,  n. ;  1  Roper's  Hus- 
band and  Wife,  566,  2d  edition  ;  Shirlei/  v.  Earl  Ferrers^  12  Law  J. 
Rep.  (n.  s.)  Chanc  111. 

Temple  and  Stevens^  for  Mr.  and  Mrs.  Laurie.  The  crown  can 
make  no  claim  for  a  duty  which  is  not  plainly  given  by  act  of  parlia- 
ment, and  it  is  contrary  to  all  principle  to  apply  any  forced  construc- 
tion to  these  acts.  The  20  Geo.  3,  c.  28,  and  the  other  earlier  statutes, 
and  also  the  36  Geo.  3,  c  52,  as  well  as  the  45  Geo.  3,  c.  28,  s.  4, 
declared  every  gift  payable  out  of  the  personal  estate  of  the  party 
dying  to  be  a  legacy,  and  this  was  extended  to  any  personal  estate 
he  might  have  power  to  dispose  of.  These  acts  confined  the  duty  to 
gifts  out  of  the  personal  property  of  persons  dying.  In  the  8  &  9 
Vict  c.  76,  8.  4,  the  same  principle  remains.  The  question,  therefore, 
is,  whether  the  testator's  wife,  bv  the  deed  she  has  executed,  converted 
her  estate  into  the  property  of  the  testator.  The  property  of  the  living 
cannot  be  taken  towaids  payment  of  a  duty,  and  the  crown  must  show 
a  right  to  a  duty  by  act  of  parliament  before  it  can  enforce  it,  and 
these  courts  cannot  give  effect  to  any  claim  by  equitable  or  construct- 
ive rules. 

Lloyd  and  Lewin^  for  the  infant  children  of  Mr.  and  Mrs.  E.  Lloyd. 
In  re  Evam,  2  Cr.  M.  &  R.  206 ;  s.  c.  4  Law  J.  Rep.  (n.  sj  Exch.  201 ; 
The  Attorney'  General  v.  Mangles^  5  Mee.  &  W.  120 ;  The  Attorney- 
General  v.  Simcoxy  18  Law  J.  Rep.  (n.  s.)  Exch.  61 ;  The  Attorney- 
General  V.  Hbl/ordy  1  Price,  426. 
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The  Solicitor^Oeneral  repiied. 

January  13.  The  Master  of  the  RoiiLs.  The  question  depends 
solely  upon  whether  the  words  of  the  acts  of  parliament  are  sufficient 
to  meet  and  include  this  case.  The  statutes  upon  which  alone  any 
question  can  arise  are  the  36  Geo.  3,  c  52,  and  45  Greo.  3,  c.  28.  I 
may  state  here  that  a  question  might  have  arisen  upon  the  8  &  9 
Vict  c.  76,  but  this  will  was  in  effect  previous  to  that  act.  I  shall 
first  consider  whether  it  is  affected  by  the  36  Geo.  3,  c.  52,  and  if  not, 
then  whether  it  is  liable  to  a  duty  as  being  a  charge  upon  land  under 
the  provision  of  the  45  Geo.  3,  c.  28. 

The  words  of  the  statute  36  Geo.  3,  c.  52,  s.  7,  are,  ^  Any  gift  by 
any  will  which  shall  by  virtue  of  such  will  have  effect  or  be  satisfied 
out  of  the  personal  estate  of  the  testator,  or  out  of  any  personal  estate 
which  he  shall  have  power  to  dispose  of,  shall  be  deemed  a  legacy." 
It  is  clear  from  this  that  nothing  is  to  be  deemed  a  legacy  unless  it  is 
a  gift  to  be  satisfied  out  of  the  personal  estate  of  the  testator,  or  out 
of  some  personal  estate  which  he  had  power  to  dispose  of.  I  am  of 
opinion  that  the  words  of  the  statute  do  not  include  this  property. 
It  would  be  a  straining  of  words  to  include  property  which,  in  fact, 
is  not,  and  was  not,  the  property  of  the  testator.  The  consequence 
also  which  would  necessarily  follow  from  a  contrary  decision  would 
be  absurd.  Suppose  a  testator  having  10,000/.  in  the  funds  to  be- 
queathe it  to  A,  and,  at  the  same  time,  to  bequeathe  to  B  a  sum  of 
5000^  standing  in  the  name  of  A :  as  A  gains  5000/.  on  the  whole 
by  the  effect  of  the  will,  it  is  probable  that  he  might  give  effect  to  it, 
and  elect  to  take  the  10,000/.,  and  give  the  5000/.  to  B.  But  it  would 
be  absurd  on  that  account  to  hold  that,  under  these  words  of  the 
statute,  duty  must  be  paid  exactly  in  the  same  manner  as  if  the 
testator  had  been  possessed  of  15,000/.,  and  had  given  10,000/.  out  of 
the  15,000/1  to  A,  and  the  remaining  5000/.  to  B.  And  yet  it  is 
obvious  that  it  must,  if  good  at  all  under  the  words  of  this  statute, 
be  carried  to  that  extent ;  because  it  is  not  in  the  nature  of  a  charge 
that  the  provision  of  the  statute  operates  at  all,  but,  if  sufficient  to 
include  the  case,  it  must  be  because  it  is  a  gift  by  the  testator  to  be 
satisfied  out  of  some  personal  estate  which  he  had  the  power  of  dis- 
posing of.  I  am  of  opinion  that  these  words  in  the  statute  apply  to 
funds  over  which  the  testator  had  a  power  of  appointment,  but  th^t 
they  cannot  be  extended  to  funds  which  belong  to  a  stranger,  and 
which  the  testator  might  induce  that  stranger  to  dispose  ot^  as  the 
condition  upon  which  he  should  be  entitled  to  take  another  legacy 
given  to  him  by  the  testator's  will.  The  argument  has  not  been 
carried  to  this  extent  on  the  part  of  the  crown,  and  I  have  no  hesita- 
tion in  saying  that  the  mere  fact  of  electing  to  take  under  the  will 
does  not  make  this  property,  which  neither  belonged  to  the  testator 
nor  was  property  over  which  he  had  the  power  of  disposition,  subject 
to  any  charge  for  legacy^duty  under  the  first  statute. 

There  is,  however,  more  difficulty  in  the  second  branch  of  the  ques- 
tion, and  it  was  on  this  account  principally  that  I  reserved  my  iudff- 
ment.     The  45  Geo.  3,  c.  28,  makes  legacies  charged  upon  land  liable 
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to  the  payment  of  legacy-duty.  The  words  of  the  4th  section  which 
apply  to  this  question  are  as  follows.  It  enacts  nearly  in  the  words 
of  36  Geo.  3,  c.  62,  s.  7,  that  "  ev«ry  gift  which,  by  virtue  of  any  will 
of  a  person  dying  after  the  passing  of  the  act,  shall  have  effect,  or  be 
satisfied  out  of  the  personal  estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  he  shall  have  power  to  dispose  of"  (then 
come  the  new  words,)  ^  or  which  shall  have  been  charged  upon  or 
made  payable  out  of  any  real  estate,  or  be  directed  to  be  satisfied  out 
of  any  moneys  to  arise  .by  the  sale  of  any  real  estate  of  the  person  so 
dying,  shall  be  deemed  to  be  a  legacy."  This  provision  applies  ex- 
clusively to  real  estate,  and  therefore  it  is  not  necessary  to  consider 
the  various  instances  which  were  suggested  at  the  bar  of  a  specific 
chattel  being  by  the  operation  of  the  rules  of  equity  charged  upon  a 
pecuniary  legacy,  such  as  where  a  testator  leaves  1,000/.  to  A,  and 
leaves  to  B  a  painting,  the  property  of  A,  because  as  there  is  no  ques- 
tion about  the  real  estate  in  any  of  these  cases,  if  any  duty  is  payable 
it  must  be  under  the  36  Geo.  3,  c  62.  But  the  question  raised  under 
the  46  Geo.  3,  c  28,  is,  that  it  nOt  merely  embraces  all  cases  of  lega- 
cies charged  upon  the  real  estate  directiy  and  expressly,  but  all  cases 
where,  by  operation  of  the  rules  of  equity,  a  legacy  becomes  payable 
out  of  the  real  estate.  Now,  if  a  testator  shall  devise  his  real  estate 
to  A,  and  by  the  same  will  dispose  of  IfiOOL  belonging  to  A,  in  favor 
of  B,  whatever  may  be  the  course  of  conduct  pursued  by  A,  J3  would, 
in  any  event,  take  an  interest  in  the  real  estate  of  the  testator  ix>  the 
extent  of  the  1,000/.  If  A  elected  to  take  under  the  will,  he  would 
take  the  estate  charged  with  the  1,000/.  in  favor  of  B,  and  if  A  elected 
to  reject  the  will,  the  heir  at  law  of  the  testator  would,  in  like  manner, 
ts^e  the  estate,  but  would  do  so  burdened  with  the  payment  of  the 
1,000/.  in  favor  of  B ;  and  if  both  A,  and  the  heir  at  law  repudiated 
the  real  estate  of  the  testator,  B  would  himself  take  it  as  if  he  had 
been  the  original  devisee  thereof.  It  is,  therefore,  contended  on  the 
part  of  the  crown  that,  in  any  event,  B  would  take  a  bequest  of  the 
1,000/.  charged  on  the  real  estate  of  the  testator,  and  that  if  the  court 
were  to  hold  otherwise  the  effect  would  be,  that  fiistead  of  directiy 
charging  legacies  on  the  real  estate,  the  testator  might  produce  ex- 
actly the  same  result,  and  escape  the  payment  of  the  legacy-duty,  by 
devising  real  estate,  and  then  disposing  of  the  property  of  the  devisee 
of  the  real  estate  to  the  extent  of  the  le^cy  mtended  to  be  chai^d 
upon  the  land  devised.  It  is  difficult  to  discover  any  distinction,  not 
merely  nominal,  between  any  one  of  the  four  following  cases,  which 
were  suggested  at  the  bar,  namely,  a  devise  of  land  to  A,  charged 
with  1,000/.  3/.  per  cent  consols  to  B ;  a  devise  of  land  to  A,  on  con- 
dition that  A  shall  transfer  the  1,000/.  consols  to  B ;  a  devise  of  land 
to  A,  on  condition  that  A,  out  of  the  consols  standing  in  his  own 
name,  shall  transfer  IfiOOL  to  B ;  and,  lastiy,  a  devise  of  lands  to  A, 
and  a  direct  bequest  to  B,  of  1,000/.  consols  standing  in  the  name  of 
A:  and  it  was  argued  with  great  force,  that  as  in  the  first  three  cases 
there  would  be  a  clear  lemcy  to  B,  charged  upon  the  estate  devised 
to  A,  within  the  words  of  the  statute,  and  as  the  legal  effect  of  the 
remaining  mode  of  effecting  the  charge  is  the  same,  and  that  as  they 
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will  all  take  effect  by  means  of  the  doctrine  prevailing  in  courts  of 
equity,  the  consequence  with  regard  to  legacy-duty  must  also  be  the 
same.  It  is  suggested  that  there  would  be  considerable  difficulty  in 
working  out  such  a  principle,  but  if  that  observation  is  correct  it 
would  not  be  an  answer.  In  the  present  case  it  is  admitted  that  the 
value  of  the  land  devised  is  below  10,000/.,  the  amount  of  the  legacy. 
The  duty,  if  I  adopted  the  principle  in  this  case,  would  be  charged 
upon  the  whole  value  of  the  estate,  whatever  that  might  be,  provided 
it  did  not  exceed  the  10,000^ ;  and  it  is  argued  that,  although  in  such 
cases  this  difficulty  might  be  surmounted,  still,  if  the  testator  devised 
land  to  A  and  bequeathed  to  B  a  valuable  picture,  for  instance,  the 
property  of  A,  and  A  repudiated  the  devise  and  elected  to  retain  his 
own  property,  it  would  be  impossible  to  determine  with  precision 
what  sum  was  to  be  charged  on  the  estate.  It  is  true  that  the  value 
of  the  picture  might  be  a  matter  impossible  to  be  ascertained  without 
actual  sale,  or  even  that  the  salable  value  might  be  a  small  portion  of 
its  real  value  both  to  A  and  B,  which  might  consist  in  a  pretium  affeC' 
tionis.  But  the  statute  only  applies  to  cases  where  the  gift  is  charged 
on  real  estate,  and  I  have  not  been  referred  to,  nor  am  I  aware  of,  any 
case  which  decides  that  the  estate  would  descend  to  the  heir  at  law, 
charged  with  the  pecuniary  bequest  in  favor  of  a  specific  legatee  to 
the  extent  of  the  supposed  value  of  the  specific  legacy ;  but  even  if 
this  were  the  case,  there  would  not  be  ^ater  difficmiy  in  valuing  the 
specific  legacy  for  the  purpose  of  charpngthe  value  of  it,  as  a  sum  of 
money  in  hand,  than  there  is  in  valmng  a  chattel  belonging  to  the 
testator,  which  is  specifically  bequeathed,  for  the  purpose  of  probate 
or  of  legacy-duty.  Assuming,  therefore,  that  the  will  of  the  testator 
had  made  this  charge  of  10,000^  a  charge  upon  his  real  estate,  I 
should  not  have  felt  much  hesitation  in  deciding  that  the  legacy-duty 
must  be  paid  upon  it;  but  upon  the  preliminary  question,  which 
arises  on  the  words  of  the  clause  in  the  statute,  whether  the  10,000/. 
is  a  gift  which  by  the  will  has  been  charged  upon,  or  made  payable 
out  of  any  real  estate  of  the  testator,  I  have  come  to  a  conclusion 
adverse  to  the  claim  of  the  Attorney-General.  It  does  not  appear 
upon  the  facts  before  me,  that  the  testator  has  bequeathed  to  his 
daughter  any  stock  or  property  which  was  the  especial  property  of 
his  wife,  the  devisee  of  the  real  estate.  The  will,  as  stated  in  the  pe- 
tition, is  to  this  effect :  —  The  testator  bequeathed  to  his  daughter 
and  her  issue  100,000/.  consols  generally,  as  if  he  himself  had  been 
possessed  of  stock  of  that  nature,  or  had  possessed  personal  property 
sufficient  to  purchase  such  an  amount  But  it  is  not  a  specific  be- 
quest of  any  existing  or  particular  sum  of  consols,  or  of  any  portion 
of  such  specified  consols  standing  either  in  his  own  name  or  in  the 
name  of  himself  and  his  wife.  If  he  had  expressly  disposed  of  10,000/. 
consols  belonging  to  his  wife,  in  favor  of  his  daughter,  she  would 
have  had  a  charge  on  the  land  devised,  to  the  extent  of  that  legacy. 
But  if,  as  appears  to  be  the  case,  he  has  simply  bequeathed  a  legacy 
of  10,000/.  consols  to  his  daughter  and  her  issue,  then,  in  my  opinion, 
no  question  of  election  arises  upon  the  will,  but  the  widow  might 
have  kept  the  real  estate  and  have  wholly  disregarded  the  bequest  of 
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the  stock.  If  a  testator,  having  no  stock  of  anj  description,  devises 
land  to  A,  and  10,000/.  consols  to  B,  no  obligation  lies  on  A  to  make 
good  the  bequest  to  B,  but  the  bequest  simply  fails  because  the  tes- 
tator either  has  no  stock,  or,  having  some  when  he  made  his  will,  has 
disposed  of  it  since;  or  if  it  is  not  a  specific  bequest,  but  a  pecuniary 
bequest  of  so  much  stock,  it  fails  from  the  deficiency  of  his  personal 
estate.  The  latter  is  the  case  here.  This  is  not  a  specific  bequest  of 
so  much  stock  the  property  of  the  wife,  but  a  bequest  to  the  value  of 
10,000^  consols,  which  fails  because  the  personal  estate  is  deficient. 
There  is  nothing  in  the  will,  as  here  stated,  that  points  specifically  to 
the  stock  which  became  the  property  of  the  wife  on  surviving  her 
husband,  and  in  this  respect  the  case  resembles  Dummer  v.  PUchery  5 
Sim.  36 ;  2  Mylne  &  K.  262 ;  but  unless  that  had  been  done  by  ilie 
testator,  the  widow  could  not  have  been  put  to  her  election,  nor  could 
any  question  of  charge  have  been  maintained.  I  am  therefore  of 
opinion  that  this  case  does  not  fall  within  the  words  of  the  46  Geo. 
3,  c  28,  and  that  no  duty  is  payable  on  the  legacy  of  10,000/.,  or  on 
so  much  of  it  as  may  be  equal  to  the  value  of  the  real  estate.  I  have 
been  in  some  degree  embarrassed  from  not  having  the  will  before  me ; 
but  I  have  assumed  that  the  petition  states  the  words  of  the  will,  — 
that,  in  fact,  they  could  not  amount  to  a  specific  bequest  of  the  stock 
which  was  standing  in  the  name  of  the  wiaow ;  and  having  no  doubt 
upon  that,  my  jud^ent  proceeds  upon  that  ground.  See  The  AUoT' 
ney-  General  v.  Metcalfe^  20  Law  J.  Rep.  (n.  s.)  Exch.  329 ;  s.  c.  6 
Eng.  Rep.  466. 


£%  re  BURGHELL.^ 

December  5,  6,  9, 1851. 

Solicitor's  BUI  of  Costs  — *  Railway  Company. 

Solicitors  in  London  were  appointed  to  a  projected  company.  Other  solicitors  were  appoint- 
ed as  local  solidtors,  and  were  directed  to  prepare  t&e  notices  to  land-owners,  and  otiier 
matters  connected  with  the  local  board.  Errors  were  discoyered  in  these,  and  the  scheme 
was  ultimately  abandoned.  The  London  soUcitois,  in  their  bill  of  costs,  chai^ged  for 
the  preparation  of  these  notices,  and  the  taxing  master  allowed  them.  The  Master  of 
the  BoUs  disallowed  the  claim,  and  ''directed^  the  solicitors  to  establish  Uieir  right  at 
law,  on  the  |px>and  that  the  facts  were  disputed,  and  that  on  the  facts,  so  fiir  as  thej 
were  ascertamed,  there  were  questions  of  law  to  be  decided.  On  appeal,  the  claim  was 
disallowed  until  it  should  be  established  at  law,  and  the  solidtors  "  were  to  be  at  liberty  " 
to  bring  such  action  as  they  might  be  advised. 

This  was  an  appeal  from  an  oider  of  the  late  Master  of  the  Rolls, 
Lord  Langdale,  and  related  to  the  title  to  certain  items  in  a  bill  of 
costs.  The  facts,  so  far  as  they  are  necessary  to  be  stated,  are  as 
follows. 

In  August,  1846,  a  company  was  projected  for  making  a  railway 
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from  Lame  to  Belfast  and  Ballyinena,  and,  on  the  23d  of  that  month, 
Messrs.  Burehell,  Kilgour,  &  rarson  were,  by  a  resolution  of  the 
board  of  directors,  appointed  the  solicitors  of  the  company,  and,  on  the 
4th  of  September  following,  another  resolution  was  passed,  appoint- 
ing Mr.  Orr  to  be  the  local  solicitor  of  the  company  at  Ballymena.  By 
another  resolution,  passed  on  the  20th  of  the  same  month,  Mr.  On 
was  intrusted  with  the  parliamentary  notices  and  books  of  reference, 
in  order  that  he  might  prepare  the  notices  to  land-owners,  and  with 
other  matters  connected  with  the  local  board  at  Ballymena.  On  the 
30th  of  November,  the  plans  and  sections  of  the  railway  were  de- 
posited, pursuant  to  the  standing  orders  of  parliament ;  but  it  was 
immediately  discovered  that  they  contained  errors  which,  as  the  com- 

!>any  alleged,  and  which  Messrs.  Burehell  &  Co.  denied,  rendered 
t  impossible  for  the  company  to  proceed  with  their  entire  scheme, 
and  this  circumstance  became  immediately  known  both  to  the  di- 
rectors of  the  company,  to  Mr.  Orr,  and  to  Messrs.  Burehell  &  Co. 
In  consequence  of  these  errors,  (the  fact  of  errors  existing  not  being 
denied,)  the  directors,  on  the  19th  of  December,  passed  a  resolution, 
that  the  main  portion  of  the  line  should  be  abandoned.  The  prepa- 
ration of  the  notices  to  the  land-owners  which,  by  the  resolution  of  the 
20th  of  September,  had  been  intrusted  to  Mr.  Orr,  were,  at  the  request 
of  that  gentleman,  performed  by  Messrs.  Burehell  &  Co.,  it  being 
necessary  (if  the  entire  scheme  were  carried  on)  that  the  notices  should 
be  served  previously  to  the  31st  of  December.  The  time  of  this  being 
effected  was  after  the  9th  or  the  15th  of  December,  a  date  strongly 
disputed  in  the  evidence.  After  abandoning  the  main  line,  the  com- 
pany attempted  to  carry  forward  the  branch  to  Ballymena,  for  which, 
however,  the  bill  being  rejected  by  the  House  of  Commons,  they  were 
unable  to  obtain  an  act  of  parliament,  and  the  whole  undertaking 
was  consequently  abandoned.  On  the  15th  of  September,  1846, 
Messrs.  Burehell  &  Co.  delivered  their  bill  of  costs,  containing  their 
charges  for  the  preparation  of  the  notices,  which  was  subsequently 
taxed  at  1,963/.  2s.  8cL^  of  which  amount  the  sum  of  748/.  10*.  6d. 
was  charged  for  preparing  the  notices  to  the  land-owners  on  the  main 
line.  These  notices  having  become  useless,  Mr.  Andrew  Spottis- 
woode  and  others,  the  former  directors  of  the  company,  presented  a 
petition  to  the  Master  of  the  Rolls,  praying  that  it  might  be  referred 
back  to  the  taxing  master  to  review  his  taxation,  and  that  he  might 
be  directed  to  disallow  those,  among  other  sums  of  money  which  he 
had  allowed ;  and,  upon  that  petition  being  beard,  it  was  decided 
that,  as  there  was  great  difficulty  in  ascertaining  the  real  facts,  and  as 
some  questions  of  law  arising  upon  the  facts,  so  far  as  they  were  as- 
certained, existed,  the  question  ought  to  be  tried  by  an  action  at  law ; 
and  his  lordship,  accordingly,  directed  an  action  to  be  brought  against 
the  directors  for  the  recovery  of  the  sum  which  the  Master  had  found 
to  be  due  to  Messrs.  Burehell  &  Co.,  on  the  supposition,  which  was 
not  denied,  that  the  directors  were  liable  for  the  payment^     Messrs. 

1  On  the  point  of  the  notices  Lord  Lansdale's  judgment  (II  Bear.  599)  was  as 
follows:  —  ^Aa  to  those  notices,  for  which  so  large  a  sum  of  money  was  charged,  and 
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Burchell  &  Co.  presented  their  petition  of  appeal,  and  the  same  now 
came  on  to  be  heard. 

Bethell,  Malines^  Schomberg^  and  St.  G.  Burke  appeared  in  support 
of  the  appeal,  and  argaed  that  the  right  of  the  solicitors  was  a 
plain,  undeniable,  legal  right  to  be  paid  for  business  done  on 
the  order  of  the  company ;  that  the  order  having  been  given  to 
them  to  act  as  the  solicitors  of  the  company,  their  retainer  extended 
not  only  to  the  acts  necessary  to  be  done  in  London,  but  to  all  mat- 
ters connected  with  the  line  of  railway  itself,  in  Ireland ;  that  their 
duty  extended  far  beyond  the  deposit  of  the  plans  and  sections ;  and, 
having  been  desired  by  the  directors  to  send  over  parties  to  Ireland, 
in  order  that  the  surveys  might  be  completed  and  the  notices  duly 
served,  it  was  the  bounden  duty  of  Messrs.  Burchell  &  Co.  to  pre- 
pare the  notices ;  for,  if  they  had  not,  there  would  not  have  been 
time  to  serve  them  by  the  31st  of  December,  the  last  day  allowed  for 
auch  purposes.  The  resolution  of  the  19th  of  December,  for  the 
abandonment  of  the  main  line,  rendered  expedition  necessary  in  the 

Preparation  of  the  notices  in  question  relating  to  the  branch  line. 
?he  whole  question  depended  solely  on  written  documents,  with 
which  the  court  was  equally,  if  not  more,  competent  to  deal  satisfac- 
torily than  a  jury. 

RoundeU  Palmer  and  Lewin^  for  the  respondents,  contended  that  the 
notices  were  wholly  useless,  on  account  of  the  errors  in  the  plans  €Uid 
sections,  and  that  the  preparation  of  those  notices  ought  not  to  have 
been  proceeded  with  after  such  errors  were  discovered.  It  was  the 
duty  of  Mr.  Orr  to  prepare  these  notices,  and  he  had  no  authority  to 
delegate  that  duty  to  Messrs.  Burchell  &  Co.  For  that,  a  special 
authority  was  required,  and  such  authority  could  only  be  conferred 
by  the  cQrectors,  who  never  gave  any  such  authority. 

Betkeli  was  heard  in  reply. 

Knight  Bruce,  L.  J.     The  controversy  before  us  relates  to  a  sum 

fbr  which  748/.  19^.  6(f.  has  been  allowed  by  the  Master,  it  is  alleged,  on  the  one  hand, 
that  they  were  prepared,  either  by  the  direct  orders  or  authority  of  the  petitioners, 
or  in  the  due  dischai]^  of  the  duty  imposed  upon  the  respondents,  as  the  attorneys  or 
solicitors  of  the  petitioners,  and  with  we  knowledge  and  approbation  of  at  least  some 
of  the  petidoners.  On  the  other  hand,  it  is  alleged,  that  tnc  petitioners  never  gave 
any  such  authority,  and  never  employed  the  respondents  as  their  solicitors,  for  the  pur- 
pose of  preparing  these  notices,  or  as  their  solicitors  in  such  a  manner  as  to  make  it 
their  duty,  or  properly  their  business,  to  prenare  the  notices  without  special  order ;  and 
that,  being  wiuiout  special  order,  it  was,  under  the  circumstances  in  which  they  were 
placed,  contrary  to  tneir  duty  to  prepare  the  notices,  which  proved  to  be  of  no  use 
whatever.  After  reading  all  the  i&davits  which  have  been  filed,  finding  considerable 
dIfficullT  in  ascertaining  the  real  facts,  and  some  questions  of  law  upon  the  fiicts,  so 
iar  as  they  appear  to  be  ascertained,  and  not  being  able  to  satisfy  myself  that  the 
Master  has  come  to  a  right  conclusion,  it  appears  to  me  that  the  question  ought  to  be 
tried  in  an  action,  which  may  be  brought  against  the  petitioners  for  the  recovery  of 
the  sum  which  the  Master  has  found  to  oe  due  to  the  respondents,  on  the  supposition 
that  the  petitioners  are  liable  for  the  payment" 
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of  7482.,  and  something  more,  being  the  amount  of  charges  in  a  par- 
ticular section  of  a  bill  of  costs.  The  charges  contained  in  this  sec- 
tion were  allowed  by  the  taxing  master,  but  were  declined  to  be 
allowed  by  the  Master  of  the  Rolls  until  the  solicitors  had  established 
their  right  to  them  at  law.  There  were  three  different  modes  of  deal- 
ing with  the  case,  as  presented  to  the  Master  of  the  Rolls.  First,  the 
Master  of  the  Rolls  might  have  agreed  with  the  taxing  master,  and 
allowed  to  the  solicitors  all  they  claimed ;  or,  secondly,  tne  Master  of 
the  Rolls,  altogether  differing  from  the  tsixing  master,  might,  without 
allowing  any  thing  to  have  been  due,  have  struck  all  these  claims  out 
of  the  bill,  and  thus  ended  the  matter ;  or,  thirdly,  the  Master  of  the 
Rolls  might  have  given  the  solicitors  an  opportunity  of  establishing 
their  title  to  those  charges  at  law.  The  only  appeal  brought  before 
us  is  so  constituted  as,  in  my  opinion,  wholly  to  exclude  the  second 
of  these  alternatives,  that  is,  the  total  and  final  disallowance  of  these 
sums.  That  leaves  us  but  two  out  of  three  alternatives  to  be  dealt 
with.  After  listening  attentively  and  carefully  to  all  that  has  been 
said,  I  have  not  the  least  hesitation  in  saying  that,  if  we  are  to  elect 
between  the  two  alternatives  left  to  our  choice,  we  have  no  other 
course  than  to  disallow  the  charges,  unless  the  solicitors  shall  esta- 
blish their  right  to  them  at  law.  At  least,  for  one  reason,  sufficientiy 
obvious,  I  am  not  disposed  to  enter  into  the  reasons  which  have  in- 
duced me  to  adopt  this. view,  unless  the  appellants'  counsel  should 
express  a  wish  that  I  should  do  so. 

[BethelL     We  leave  the  case  entirely  in  your  lordship's  hands.] 

Knight  Bruce,  L.  J.  Then,  the  appellants'  counsel,  not  desiring 
a  statement  of  my  reasons,  I  content  myself  by  saying  that  this  de- 
mand cannot  be  allowed  unless  it  be  established  by  an  action,  and, 
therefore,  the  solicitors  are  to  be  at  liberty  to  bring  such  action  for 
this  sum  as  they  may  be  advised. 

Lord  Cranworth,  L.  J.  That  is  quite  my  opinion,  and  I  have 
nothing  to  add.  I  confess,  at  one  time,  I  was  struck  with  the  obser- 
vation, that  the  right  to  these  costs  was  a  legal  right,  and  so  clear 
that  it  need  not  go  to  law.  In  this  I  cannot  agree.  The  matter  is 
in  very  great  doubt.  It  was  said,  too,  that  the  title  to  these  costs  de- 
pended wholly  on  documents.  That  is  not  so.  Here  there  is  a  great 
deal  more  than  documents ;  and,  until  the  present  petitioners  esta- 
blish their  titie  at  law,  their  right  to  these  costs  cannot  be  sustained 
to  our  satisfaction. 

On  the  application  of  the  counsel  of  the  respondents,  the  costs  of 
the  day  were  allowed  them,  the  order  being  substantially  the  same 
as  that  of  the  Master  of  the  Rolls,  that  is,  the  solicitors  being  at 
liberty  to  bring  an  action,  instead  of  being  directed  to  do  so,  the 
other  part  of  the  order  remaining  untouched. 

VOL.  IX.  16 
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MORISON   V.    MOAT.^ 

December  15,  16,  19,  1851 ;  January  22,  1852. 

Injtmction — Medicines — Breach  of  Confidence —  Secret  of    Comr 

pounding  Unpatented  Medicines. 

A  party  who  has  a  secret  in  a  trade  and  employs  persons  under  contract  express  or  impfied, 
or  under  a  duty  express  or  implied,  can  restrain  by  injunction  such  of  those  persons  as 
have  gained  a  knowledge  of  the  secret  from  setting  it  up  against  the  employer. 

The  particulars  of  this  case,  and  the  judgment  of  Vice- Chancellor 
Turner  are  reported  at  full  length  in  20  Law  J.  Rep.  (n.  s.)  Chanc. 
513  ;  8.  c.  6  Eng.  Rep.  14.  It  will  be  sufficient  here  n^erely  to  say, 
that  the  arguments  before  the  court  below  were  substantially  repeated 
on  the  appeal  of  the  defendant,  Mr.  William  Crofton  Moat ;  and  that 
ultimately  the  injunction  was  made  perpetual. 

The  Solicitor' General  and  Metcalfe  were  for  the  appeal 

Bethell  and  Shapter  supported  the  order  of  the  Vice- Chancellor. 

Knight  Bruce,  L.  J.  expressed  an  opinion  that  the  injunction 
should  be  continued  on  an  undertaking,  which  the  plaintii!s^  counsel 
gave,  to  be  answerable  in  damages  if  the  injunction  should  ultimately 
be  dissolved  ;  but  the  judgment  of  the  court  was  deferred. 

January  22.  Lord  Cranworth,  L.  J.  The  principles  that  were 
argued  in  this  case  are  principles  really  not  to  be  called  in  contro- 
versy. There  is  no  doubt  whatever  that  where  a  party  who  has  a 
secret  in  a  trade  employs  persons  under  contract,  express  or  impliedi 
or  under  duty  express  or  implied,  those  persons  cannot  gain  the  know- 
ledge of  that  secret  and  then  set  it  up  against  their  employer ;  that  is 
perfectly  clear,  and  the  only  doubt  there  is  in  the  case  is  on  the  ques** 
tion  of  fact  here,  as  was  put  by  Vice- Chancellor  Turner  in  giving  his 
judgment.  Now,  the  preponderance  of  evidence  is  immensely  in  favor 
of  the  plaintiffs  here.  The  statement  made  by  the  defendant  Moat 
is  extremely  vague.  I  take  the  statement  from  his  first  affidavit, 
which  is  a  httle  varied  in  the  answer,  but  is  substantially  the  same. 
He  says,  "  That  pursuant  to  the  articles  of  agreement"  (and  I  do 
not  mean  to  advert  to  all  the  facts  of  the  case,  because  they  are  fresh 
in  the  memory  of  every  one  present,)  "  I  did  attend  in  the  office  of 
the  said  copartnership,  and  I  conducted  the  affairs  thereof  in  the 
place  of  my  said  father,  the  said  Thomas  Moat,  and  in  the  perform- 
ance of  my  duties  I  gained  a  knowledge  of  the  ingredients  used  in 
making  and  compounding  the  said  medicine  and  medicines,  and  of 
compounding,  preparing,  and  mixing  the  drugs  for  the  same."  Now, 
that  is  a  very  vague  statement  of  i^  if  it  is  meant  to  be  a  statement 

1  21  Law  J.  Rep.  (n.  s.)  Chanc.  248. 
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that  is  to  lead  the  court  to  suppose  that  he  thereby  acquired  a  know* 
led|;e  of  the  secret  Then  it  goes  on,  ^^  And  I  further  say  that  when 
I  did,  as  hereinafter  mentioned,  become  possessed  of  the  recipe  or 
prescription  in  writing  for  making  and  compounding  such  medicine 
or  medicines,  the  said  written  recipe  or  prescription  agreed  with  the 
facts  respectuig  the  making  and  compounding  the  said  medicine  or 
medicines  of  which  I  had  so  previously  acquired  a  knowledge  as 
aforesaid."  With  regard  to  the  mode  in  which  he  did  acquire  the 
recipe,  what  he  says,  is  this — which  I  will  presently  advert  to,  and  in 
the  mean  time  he  goes  on  further  Id  speak  about  his  acquiring  that 
knowledge,  that  it  was  by  superintending  the  workmen*  He  savs, 
<'  My  father  having  died  on  the  11th  of  August,  I  became  an  active 

fartner  in  the  said  copartnership  in  the  place  of  my  said  father,  and 
was  so  treated  and  acknowledged  by  the  said  James  Morison,  and 
by  the  said  plaintifTs,  and  upon  so  becoming  a  member  of  and  active 
partner  in  tne  said  copartnership,  I  did  for  a  period  of  about  two 
months  in  common  with  my  copartners,  or  some  of  them,  superintend 
the  business  of  the  said  partnership,  and  during  that  time  I  saw  the 
mode  and  manner  of  making  and  compounding  the  said  medicine  or 
medicines  called  '  M orison's  Vegetable  Universal  Medicine,'  and  the 
ingredients  thereof,  and  the  proportions  in  which  such  ingredients 
were  used,  and  I  thereby  acqmrea  a  complete  practical  knowledge  of 
the  ingredients  of  the  said  medicine  or  medicmes,  and  of  the  mode 
of  compounding  and  mixing  the  same,  and  I  became  fully  capable 
myself  of  making  and  compounding  the  said  medicine  or  medicmes." 
Then,  with  regcurd  to  the  mode  in  which  he  acquired  the  actual  redp^ 
he  says,  <'  That  the  recipe  for  making  and  compounding  the  medicme 
or  medicines  called  <  Morison's  Vegetable  Universal  Medicine,'  in  the 
handwriting  of  the  said  James  A&rison,  was  communicated  to  me 
by  my  said  father  immediately  before  his  death,  and  in  contemplation 
of  my  succeeding  him  as  a  member  and  active  partner  of  the  said 
copartnership."  That  is  what  he  represents  as  to  how  he  acquired 
the  knowledge  of  it ;  and  to  the  extent  to  which  that  language  goes, 
it  shows  he  did  acquire  the  knowledge  between  the  last  day  of  July, 
I  think,  and  the  11th  of  August,  and  also  by  superintending  as  a 
partner  from  the  11th  of  August,  for  a  period  of  two  months ;  and  he 
also  says,  that  immediately  before  the  death  ^that  would  be  about  the 
same  day,  we  will  say  the  11th  of  August,)  nis  father,  in  contempla- 
tion of  his  succeeding  him  as  a  member  in  the  partnership,  gave  him 
the  recipe  in  writing,  which  he  has. 

Now,  it  is  to  be  observed,  if  the  knowledge  which  he  had  acquired 
was  by  that  communication  from  the  father,  the  plaintiffs  fully  make 
out  their  case,  because  the  father  had  no  right  whatever  to  communi- 
cate that  recipe ;  the  father  was  bound  not  to  communicate  it.  If  he 
acquired  it  by  being,  with  the  consent  of  the  Morisons,  admitted  as 
a  partner,  and  so  permitted  to  superintend  and  see  every  thing  that 
was  necessary  for  him  to  see  in  order  to  acquire  the  knowledge  of  the 
secret,  then  I  should  hold,  and  I  have  no  doubt  my  leamea  brother 
would  hold,  that  was,  in  fact,  a  communicating  of  the  secret  by  the 
Morisons ;  whether  in  writing  or  letting  the  party  see  it,  is  quite  im- 
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materiaL  But  when  we  are  called  on  to  decide  on  the  balance  of 
testimony,  there  cannot  be  a  doubt  on  which  side  the  balance  pre- 
ponderates, and  it  preponderates  to  a  most  enormous  extent  in  favor 
of  the  plaintiffs ;  for,  putting  out  of  the  case  the  acquisition  of  the 
recipe  from  the  father,  all  he  says  is,  that  for  the  tune,  durins;  the 
eleven  days,  I  think,  he  was  acting  as  his  servant,  he  was  employed 
in  the  concern  and  so  acquired  a  knowledge  of  the  ingredients  and 
the  mixing  and  so  forth ;  and,  then,  when  admitted  a  partner,  he 
superintended  in  conmion  with  the  other  partners  the  manufacture  of 
the  medicine,  and  so  acquired  the^mowledge  which  he  says  he  had 
acquired,  because  he  says  it  coiresponds  with  the  recipe.  Now,  it 
must  be  observed,  that  in  order  to  meet  that,  there  is,  in  the  first  place, 
the  positive  denial  by  Morison,  and  the  denial,  as  far  as  I  can  collect, 
by  all  the  servants,  certainly  by  five  different  servants,  who  all  swear 
positively  that  that  is  absolutely  untrue,  and  they  go  into  a  great  deal 
of  detail,  which  it  is  not  necessary  for  me  to  go  into  here,  as  to  the 
mode  in  which  the  drugs  were  kept  locked  up  in  a  particular  closet, 
and  the  mode  in  which  the  mixing  took  place,  in  which  they  say  it  is 
quite  dear  that  Moat  had  no  pe^cipation.  The  result  of  that  is, 
that  the  evidence  is  overwhelmingly  strong  in  favor  of  the  plaintiflb 
and  against  the  defendant,  and  therefore  we  think  that  this  injunc- 
tion ought  to  be  continued  Of  course,  the  undertaking  will  be  ^ven 
which  was  called  for,  namely,  that  the  parties  will  be  responsiUe  to 
make  compensation  or  reparation  in  damages  if  it  shall  eventually 
turn  out  they  do  not  sustain  the  injunction.  That  is  the  judgment 
of  the  court 

January  22.  On  this  day  Shapter  stated  that  an  order  had  been 
taken  for  making  the  injunction  perpetual,  and  making  arrangements 
as  to  the  application  of  the  assets  of  the  testator. 


Jh  re  Manson.^ 

Januiiy  28, 1852. 

Lunacy —  OammiUee  —  Defending  Suit. 

A  lunatic  was  made  a  defendant  as  one  of  the  next  of  kin  of  an  intestate.  He  and  his  com- 
mittee presented  a  petition  entitled  in  the  salt,  and  also  in  the  lonacr,  praying  that  the 
lunatic  might  defend  b^  his  guardian,  and  that  the  committee  might  oe  appointed  such 
guardian.  The  committee  prated  that,  as  such,  he  might  be  atliberty  to  prosecute  the 
claim  of  the  lunatic  as  next  of  kin,  and  that  all  such  costs  as  should  be  properly  incurred, 
and  as  should  not  be  paid  out  of  the  esute  to  be  admuUstered  in  the  suit  might  be  labed 
and  paid  out  of  the  lunatic's  estate.  Hie  court  gaye  liberty  to  the  committee  to  defend 
the  suit,  but  refused  to  appomt  a  guardian  as  being  unnecessary,  or  to  make  any  prxMpec- 
Ure  order  as  to  costs,  and  directed  the  title  in  the  cause  to  be  struck  out 

This  was  a  petition  presented  by  the  lunatic  and  the  committee  of 
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his  person  and  estatci  and  was  entitled  as  well  in  the  lunacy  as  in  a 
suit  in  chancery,  to  which  the  lunatic  had  been  made  a  defendant. 
After  stating  the  luna^  of  James  Manson ;  the  appointment  of  the 
committee,  William  Thacker;  that  the  committee's  accounts  had 
been  passed ;  that  on  the  20th  of  December,  1851,  W.  Anderson  and 
O.  Delmar  filed  a  bill  against  the  lunatic  and  several  oilier  persons 
who  claimed  as  next  of  kin  of  Margaret  Manson,  deceased,  who  ^un- 
der the  circumstances  stated  in  the  petition)  left  personal  estate  divi* 
sible  among  her  next  of  kin,  pra3ring  that  adnunistration  accounts 
might  be  directed  and  taken,  and  the  rights  of  the  parties  declared  ; 
and  that  the  undisposed-of  residue  of  her  estate  consisted  of  6,000/. 
or  thereabouts.  Other  facts  were  then  stated  not  necessary  to  be 
adverted  to,  and  it  was  prayed  by  the  lunatic  that  his  committee 
might  be  appointed  his  guardian,  by  whom  he  might  answer  the  bill, 
and  appear  in  the  suit  and  prosecute  his  claim  to  be  one  of  the  next 
of  kin  of  Margaret  Manson ;  and  the  conmiittee  prayed  that  he  might 
be  at  liberty  as  such  committee  to  take  and  concur  with  the  other 
defendants  or  any  of  them  in  taking  all  necessary  steps  to  prosecute 
the  lunatic's  claim  as  one  of  such  next  of  kin.  The  prayer  of  the 
petition  concluded  thus :  ^  and  that  all  such  costs  as  shall  be  pro- 
perly incurred  by  both  your  petitioners,  James  Manson  and  William 
Thacker,  in  appearing  to  and  answering  the  said  bill,  and  generally 
in  the  said  suit,  or  otherwise  relating  or  incidental  to  the  said  claim 
and  suit;  and  consequent  thereon,  respectively,  and  as  shall  not  be 
paid  out  of  the  estate  to  be  administered  in  the  said  suit,  including 
the  costs  of  this  application  and  consequent  thereon,  may  be  raised 
and  paid  out  of  the  estate  of  the  said  petitioner,  James  Manson." 

W.  CoUinSj  who  appeared  for  the  petition,  stated  in  answer  to  ques- 
tions from  the  court,  that  the  reason  why  the  prospective  order  as  to 
costs  was  asked,  was  that  extensive  inquiries  were  expected  to  be- 
come necessary  in  proving  that  the  lunatic  and  five  other  persons 
were  the  only  next  of  kin  of  the  intestate.  The  family  had  been  ex- 
tremely numerous,  and  although  it  was  almost  certain  that  no  more 
than  six  persons  were  now  in  the  situation  to  claim  as  next  to  kin, 
the  inquiries  would  probably  be  very  extensive. 

Lord  Cranworth,  L.  J.,  said  it  appeared  to  him  that  speaking  of 
such  costs  was  crying  out  before  the  petitioner  was  hurt.  The  pre* 
liminary  inquiries  in  the  Master's  office  might  show  that  such  further 
investigation  was  not  necessary,  and  the  costs  would  not  be  incurred. 
His  lordship  was  quite  willing  to  give  leave  to  the  committee  to  de- 
fend the  suit  in  the  ordinary  manner.  If  costs  should  be  incurred  by 
the  inquiries  suggested,  and  the  same  were  not  otherwise  provided 
for,  the  committee  could  come  to  the  court  and  proper  attention  would 
be  paid  to  him.  As  to  making  any  prospective  order,  that  was  quite 
out  of  the  question. 

Knioht  Bruce,  L.  J.,  considered  that  the  entitling  the  petition  iu 
the  cause  as  well  as  in  the  lunacy  was  wrong,  and  should  be  altered. 

16* 
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It  must  be  entitled  in  the  lunacy  only.  No  appointment  of  a  guar- 
dian was  necessary.  The  lunatic,  having  been  made  a  defendant, 
would  answer  the  bill  and  defend  the  suit  as  a  matter  of  course  by 
his  committee,  and  in  the  common  and  ordinary  manner.  All  that 
the  court  could  do  would  be  to  make  the  common  order,  giving  leave 
to  defend,  and  reserve  liberty  to  apply. 


Ex  parte  Staples,  in  re  Brown,  and  J&*  re  the  Oxford,  Bletchle y 
Junction,  and  Buckinghamshire  Railway  Company's  Acts. 

Jannarj  23, 1852. 

RoMway  Compa/ny  —  Reinvestment  —  Teruint  for  Life  —  ReTnainder' 

man--^  Service  of  Petition. 

Lands  had  been  settled  on  A  for  liibi  with  remainders  over.  A  railway  company  took  part 
of  the  lands  and  the  money  was  paid  into  court  An  eligible  property  being  fonna  for 
the  reinvestment  of  part  of  the  money,  the  tenant  for  life  petitioned  for  the  payment  of  so 
much  out  of  court  for  that  purpose : — 

ffeid,  that  the  petition  need  not  be  served  on  the  parties  entitled  in  remainder,  but  the  order 
could  be  made  on  the  petition  of  the  tenant  for  life  alone. 

This  was  a  case  where  the  Oxford,  Bletchley  Junction,  and  Buck- 
inghamshire Railway  Ck>nipany  had  purchased  a  portion  of  certain 
estates,  which  were  settled,  by  the  will  of  the  grandfather  of  the 
petitioner,  Mr.  Brown,  upon  the  petitioner,  Mr.  Brown,  for  life,  re- 
mainder to  his  children  in  equal  shares  as  tenants  in  common,  and 
in  default  of  children  then  upon  similar  trusts  successively  for  two 
other  of  the  testator's  grandsons  and  their  children,  with  an  ultimate 
limitation  to  the  testator's  own  right  heirs.  The  purchase-money  of 
the  land  taken  had  been  paid  into  the  bank  and  invested  in  consols  by 
order  of  the  court,  pursuant  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act.  The  petitioner  contracted  for  the  purchase  of 
property,  upon  which  a  part  of  the  money  could  be  reinvested  upon 
the  trusts  of  the  will.  This  purchase  was  approved  of  by  the  Master ; 
and  the  petitioner,  the  first  tenant  for  life,  presented  a  petition,  pray- 
ing that  the  Master's  report  might  be  connrmed,  and  that  so  much 
of  the  fund  in  court  as  would  be  sufficient  to  raise  the  purchase-mo- 
ney of  the  lands,  the  subject  of  contract,  might  be  sold  out  and  the 
proceedspaid  to  the  vendor  on  his  executing  a  conveyance  of  the 
same.  The  petition  was  originally  heard  before  Vice-Chancellor  Sir 
Richard  Kinaersley,  who  declined  to  make  the  order  until  the  parties 
entitled  in  remainder  to  the  inheritance  of  the  settled  estates  should 
have  been  served  with  the  petition.  Upon  that  occasion  the  69th, 
the  70th,  and  other  sections  of  the  Lands  Clauses  Consolidation  Act 
were  cited,  which  provide  for  the  payment  into  court  of  money  paid 
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for  settled  lands  and  the  reinvestment  of  the  same,  at  the  instance  of  the 
party  who  would  be  entitled  to  the  rents  and  profits  for  the  time  being ; 
and  it  was  then  argaed  that  the  Comt  of  Chancery  was,  in  effect,  the 
protector  of  the  interests  of  all  parties,  and  that  it  had  never  been  the 
the  practice  to  require  the  presence  of  the  parties  entitled  in  remain- 
der upon  a  petition  for  reinvestment ;  and  further,  that  the  expenses 
of  the  company,  who  had  to  pay  the  costs  of  the  reinvestment,  would 
be  greatly  increased  if  such  a  practice  were  adopted.  It  was  admit- 
ted that  possibly  the  practice  was  more  that  of  the  Registrar's  office 
than  of  the  court  Vice-Chancellor  Kindersley  observed  that  in  fact 
the  clause  referred  to  was  the  same  as  the  clause  for  sale  and  ex- 
change in  an  estate  act,  and  that  his  own  opinion  and  that  of  two 
other  judges  with  whom  he  had  conferred  was,  that  the  persons  en- 
titled in  remainder  ought  to  be  before  the  court,  as  that  was  the  only 
mode  in  its  power  of  protecting  the  interests  of  all  parties.  His  ho- 
nor also  observed  that,  in  his  opinion,  the  legislature  never  could 
have  intended  any  other  mode  of  proceeding  to  be  foUowed.  The 
fact  was,  it  was  admitted,  that  the  practice  was  that  of  the  Registrar's 
office,  and  not  one  sanctioned  by  aecision ;  and  that  no  person  hav- 
ing been  hitherto  interested  in  raising  the  point,  the  question  had  not 
been  discussed,  and  orders  had  not  been  taken  mb  silentio.  His  ho- 
nor then  declined  to  make  the  order,  but  said  that  if  the  peurties 
wished  it  he  would  permit  the  petition  to  be  mentioned  to  a  higher 
court,  so  that  the  question  should  be  finally  settled  and  the  practice 
rendered  certain  and  unambiguous.  The  petition  was  then,  by  leave, 
placed  in  their  lordship's  paper,  and  now  came  on  for  hearing. 

BeiheU  and  Speedy  for  the  company.  The  requisition  now  made 
by  Vice-Chancellor  Slindersley  is  an  entire  novelty.  It  has  been  the 
uniform  practice,  since  the  commencement  of  railway  transactions 
in  the  year  1832,  to  make  these  orders  without  requiring  the  parties 
interested  in  remainder  to  be  served.  The  court  in  these  cases  acts, 
not  by  virtue  of  its  ordinary  jurisdiction,  but  under  a  statutory  power 
conferred  upon  by  the  legislature,  and  which  it  is  enabled  to  exercise 
upon  a  summary  application  by  the  tenant  for  life  or  the  parties  en- 
titled to  the  rente  and  profite  of  the  lands  in  the  settlement.  By  the 
7th  section  of  the  stetute  conferring  this  power,  the  Lands  Clauses 
Consolidation  Act,  1845,  the  party  entitled  to  the  rente  is  enabled  to 
convey  without  the  concurrence  of  the  parties  interested  in  remain- 
der ;  and  by  the  70th  section  the  same  power  is  given  to  the  tenant 
for  life,  upon  petition,  to  have  the  money  laid  out  in  the  purchase 
of  other  lands,  and  to  have  the  money  invested  in  government  or  real 
securities  in  the  mean  time.  In  none  of  these  cases  has  the  court 
ever  refused  to  act  in  the  absence  of  the  parties  entitied  in  remainder. 
The  legislature  intended  to  make  the  tenant  for  life  a  sort  of  protec- 
tor of  the  setUement  in  the  same  way  as  he  is  so  made  by  the  real 
property  stetutes.  In  all  instances  the  acting  party  throughout  is 
the  tenant  for  life,  who  pursues  the  course  pointea  out  by  the  stetute. 
He  conducte  the  sale  to  the  company,  and  upon  the  purchase-money 
being  paid  into  the  bank  he  suggeste  the  manner  in  which  it  is  to  be 
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dealt  with  by  the  court  The  oonrt  acts  upon  that  suggestion,  and 
itself  has  regard  to  the  interests  of  the  parties  entitled  to  the  inhe* 
ritance.  That  has  been  the  course  hitherto  invariably  pursued.  If 
after  twenty  years  of  uniform  practice,  and  after  hundreds  of  thou- 
sands of  pounds  have  been  invested  on  the  faith  of  this  uniformity  of 
practice,  a  contrary  rule  is  to  be  adopted,  the  effect  will  be  to  put  in 
hazard  all  this  enormous  amount  of  capital  paid  away  by  railway 
companies  and  to  shake  the  safety  of  numberless  titles  founded  on 
such  practice.  If  this  old  custom  is  not  now  adhered  to,  the  effect 
will  be  to  defeat  the  whole  scheme  and  object  of  the  statute,  which 
was  to  enable  such  purchases  and  investments  to  be  made  in  a  sum- 
mary way  at  the  instance  of  a  tenant  for  life. 

Lord  Cbanworth,  L.  J.  Your  contention,  I  observe,  is,  that 
the  legislature  intended  to  make  the  tenant  for  life  a  sort  of  pro- 
tector of  the  settlement.  I  observe,  too,  that  where  the  fund  is  less 
than  200^  the  71st  section  of  the  act  provides  that.it  may  be  paid  to 
two  trustees  nominated  by  the  tenant  for  life  and  approved  of  by  the 
company,  and  by  them  applied  in  the  purchase  of  other  lands.  It 
appears  that  in  that  case  the  trustees  might  act  without  the  consent 
of  the  cestuis  que  trust  under  the  settlement. 

Knight  Bruce,  L.  J.  In  the  case  of  a  private  settlement  the 
tenant  for  life  alone  consents,  but  there  the  trustees  are  present  to 
protect  the  inheritance.  You  contend  that  here  the  same  practice 
is  pursued,  except  that  the  Master  or  the  court  is  substituted  for  the 
trustees.  As  Vice-chancellor,  I,  for  nine  years,  made  many  orders 
similar  to  that  which  is  here  asked,  and  no  one  seems  to  have  con- 
sidered them  wrong. 

The  case  of  a  private  settlement  where  the  estate  of  inheritance  is 
protected  by  the  trustees,  and  the  court  being  substituted  for  the  trus- 
tees, is  probably  the  analogy  most  applicable.  Where  the  court  pro- 
ceeds under  a  statutory  power,  it  acts  only  under  the  statute ;  other- 
wise it  would  be  necessary  to  apply  all  the  rules  of  the  court  upon 
these  summary  applications.  If  the  presence  of  the  inheritance  be 
necessary,  all  the  parties  interested  must  be  ascertained,  but  as  no 
machinery  is  provided  by  the  statute  for  this  purpose,  how  is  it  to  be 
done  except  by  the  ordinary  dilatory  and  the  expensive  machinery  of 
the  court  f  The  effect  of  such  a  course  would  be  extremely  onerous 
upon  companies  already  sufficiently  burdened  by  the  expenses  of  car- 
rying into  effect  these  purchases.  In  the  present  case,  where  there 
arc  several  successive  tenants  for  life,  with  limitations  over  to  their 
children  at  twenty-one,  and  an  ultimate  limitation  to  the  testator's 
right  heirs,  service  upon  a  multitude  of  parties  would  be  requisite, 
and  their  separate  attendance  by  counsel  at  the  expense  of  the  com- 
pany would  be  entailed  upon  that  body.  If  the  party  intrusted  to 
sell,  namely,  the  tenant  for  life,  be  not  intrusted  to  reinvest,  where  is 
the  limit  to  the  expense  ?  Put  the  case  of  land  charged  with  a  number 
of  legacies,  would  it  be  necessary  in  such  a  case  to  serve  all  the  lega- 
tees? 
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Ba^aUay  appeared  for  the  tenant  for  life,  and  submitted  that  scr- 
vice  on  the  parties  in  remainder  was  needless. 

Lord  Cranworth,  L.  J.  —  Great  difficulty  might  frequently  occur 
where  the  parties  in  remainder  are  under  disabilities.  It  would 
appear  that  the  party  intrusted  to  sell  the  property  might  be  equally 
intrusted  to  select  a  proper  reinvestment,  especially  as  such  invest- 
ment is  required  to  be  made  with  the  sanction  of  the  Master.  I  have 
inquired  of  the  Registrar  whether  the  practice  has  been  to  serve  the 
cestuis  que  trusty  and  he  says  that  it  has  not  If  this  question  had 
come  before  me  in  1832,  when  first  the  statutes  were  passed,  and  had 
I  been  called  on  to  say  what  course  ought  to  be  adopted,  and  what 
rule  of  practice  ought  to  be  laid  down,  I  might  have  come  to  the 
same  conclusion  as  now  presses  on  Vice- Chancellor  Kindersley,  or 
probably  my  decision  would  have  been  in  accordance  with  the  practice 
hitherto  adopted ;  but  (whether  my  opinion  would  have  been  accord- 
ing to  the  present  rule  or  not)  when  it  appears  as  a  matter  of  fact  that 
this  practice  has  gone  on  for  twenty  years,  and  that  no  inconvenience 
has  resulted  from  it,  I  am  certainly  not  prepared  to  say  that  that 
practice  should  not  be  persevered  in.  Taking  analogy  and  practice 
together,  I  think  it  inexpedient  to  interfere  to  change  the  course 
hitherto  pursued  in  these  matters. 

Knight  Bruce,  L.  J.  —  By  way  of  security  in  cases  of  this  descrip- 
tion, there  is  the  superintendence  of  the  Master,  the  improbability  of 
the  tenant  for  life  seeking  to  injure  the  inheritance,  and  lastly  the 
presence  of  the  railway  company,  which,  if  any  thing  gross  were 
done,  and  through  supineness  or  collusion  they  should  be  held  to  have 
connived  at  it,  they  would  probably  be  themselves  treated  upon  the 
footing  of  trustees,  and  thus  have  to  pay  the  money  over  again.  For 
these  reasons  I  think,  and  Lord  Cranworth  concurs,  that  the  order 
may  be  made  as  asked  by  this  petition  without  any  service  on  the 
parties  entitled  in  remainder  under  this  will 


Greenwood  v.  Roberts.^ 
9 

Angnst  7 ;  December  22,  1851. 

Will —  Chmtruciion'^  Remoteness. 

A  testator  directed  his  trustees  to  set  apart  snffident  stock  to  prodace  7002.  a  year,  and  pay, 
among  others,  an  annuity  of  2002.  a  year  to  his  brother  Thomas  for  life,  and  after  his  de- 
cease to  continno  it  amongst  his  brother's  children  then  liying,  in  equal  shares,  during  their 
lives,  and,  at  the  decease  of  any  of  them,  the  stock,  from  which  the  200/.  arose,  was  to  be 
sold,  and  the  produce  divided  equally  amongst  the  children  of  him  or  her  so  dying,  as 
they  should  severally  attain  twenty-one,  with  interest  in  the  mean  time  to  be  applied  for 

I  21  Law  J.  Bep.  (i7.  s.)  Chanc.  262. 
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their  benefit ;  and  he  said,  *'  I  gire  tiiem  vested  intetests  therein ;  *'  and  if  any  of  his  bro- 
ther's children  should  at  his  decease  be  dead,  and  hare  left  issue,  such  issue  should  be 
entitled  amoncst  them  to  the  money  they  would  erentually  have  been  entitled  to  had  their 
parent  outlived  his  brother.  If  any  of  tne  {larties  anticipated  the  pavment,  or  sold  his  in- 
terest before  due,  it  was  declared  to  be  forfeited,  and  applied  as  if  snoi  parties  had  died  be- 
fore the  legacy  fell  due.  The  testator  then  appointed  his  trustees,  executors,  and  residuaxy 
legatees.  23,33d/.  6«.  Sd.  was  set  aside  to  answer  the  700/.  a  year.  The  testator's  brother 
Thomas  died,  leaving  six  children,  of  whom  Ridiard  was  one  living  at  the  date  of  the 
will,  and  he,  siter  Uie  decease  of  his  father  until  his  death,  received  an  annuity  of  83/.  6s. 
Bd.,  being  one  sixth  of  the  200/.  a  year.  Richard  died  leaving  three  children  surviving,  one 
of  whom  was  bom  in  the  lifetime  of  the  original  testator :  •— 

Msldj  that  the  children  of  Richard  were  not  entitled  to  the  money  representing  the  annuity  to 
which  he  was  entitled,  but  that  it  fell  into  the  testator's  residuary  estate. 

Richard  Nicholson,  by  his  will,  dated  the  18th  of  April,  1827, 
after  reciting  that  he  was  possessed  of  considerable  capital  in  the 
public  stocks  or  funds,  gave  and  bequeathed  the  said  capital  stock, 
with  the  accumulations  uiereof,  and  all  other  government  stocks  and 
securities  and  personal  estate  and  effects  which  he  might  hold  or  be 
the  proprietor  of  at  the  time  of  his  decease,  unto  his  brothers  Thomas 
Nicholson  and  Joseph  Nicholson,  his  nephew  Richard  Ghreenwood 
(one  of  the  plaintifis),  and  Richard  Nicholson,  the  son  of  his  brother 
Thomas  Nicholson,  their  executors,  and  administrators,  upon  trust, 
in  the  first  instance,  to  appropriate  and  set  apart,  immediately  after 
his  decease,  so  much  thereof  as  would  produce  an  anuual  dividend 
of  700^,  and  then  upon  trust,  to  pay  or  retain  therewith  and 
thereout,  as  the  case  might  be,  the  several  life  annuities  therein 
mentioned,  viz.,  to  his  said  brother,  Thomas  Nicholson,  the  annuity 
or  yearly  sum  of  200^,  and  to  various  other  parties  therein  men- 
tioned, including  those  mentioned  and  excepted  in  and  by  the  clause 
next  hereinafter  set  forth,  (and  to  which  other  persons  the  question 
in  the  case  does  not  in  anv  way  relate,)  the  several  yearly  sums 
therein  mentioned,  all  which,  amounting  in  the  aggregate  to  700^, 
the  testator  directed  to  be  paid  to  the  several  annui.tants  during 
their  natural  lives,  half-yearly,  at  such  times  as  the  dividends  of  the 
stocks  or  funds  from  whence  the  same  were  to  arise  should  become 
due.  The  will  then  proceeded  in  the  words  following : — "  And  from 
and  immediately  after  the  decease  of  the  said  annuitants,  or  any  of 
them,  except  the  said  Richard  John  Ghreenwood,  and  the  son,  and 
three  first-named  daughters  of  my  sister  Mary  Pickup,  it  is  my  will 
and  desire  to  cd^tinue  and  extend  the  annuity  of  each  of  them  to  the 
persons  and  in  manner  following,  that  is  to  say,  my  brother  Thomas 
Nicholson's  annuity  of  200L  to  and  amongst  such  of  his  children  as 
may  be  then  Uving,  in  equal  shares  and  proportions,  during  their  re- 
spective natural  lives ;  and  at  the  decease  of  any  of  them,  I  order  €md 
direct  that  so  much  principal  or  capital  stock  as  had  been  adequate 
to  the  payment  of  the  annuity  to  which  the  child  so  dying  had  been 
entitied  during  his  or  her  Ufe,  shall  be  forthwith  sold  and  converted 
into  money  by  my  trustees,  or  the  survivors  or  survivor  of  them,  his 
executors  or  administrators,  and  the  actual  produce  thereof  shared 
and  divided  equally  amongst  the  children  of  him  or  her  so  dying, 
as  and  when  they  shall  severally  attain  the  age  of  twenty-one 
years,  with  interest  in  the  mean  time  to  be  applied  for  their  benefit 
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and  advantage ;  and  I  give  them  vested  interests  therein.  And  I 
further  direct,  if  any  of  the  children  of  my  brother  Thomas  shall  at 
his  decease  be  dead  and  have  left  issue,  that  such  issue  shall  never- 
theless be  entitled  amongst  them  if  more  than  one,  to  the  same  sum 
of  money  as  they  would  eventually  have  been  entiUed  to  had  their 
parent  outlived  the  said  Thomas  Nicholson,  the  father." 

And  by  the  will,  after  the  dispositions  hereinbefore  set  forth,  the 
testator  also  extended  and  continued  the  several  other  life  annuities, 
and  disposed  of  the  capital  stocks  or  funds  which  should  be  set  apart 
to  answer  the  same ;  and  the  will  also  contained  a  provision,  to  the 
effect  that  if  any  of  the  therein  above-mentioned  parties  should,  in 
order  to  anticipate  the  payment  of  the  money  thereby  given  to  them, 
sell  or  dispose  of  the  same  previous  to  the  time  of  its  falling  due  and 
payable,  then  and  in  every  such  case  the  share  and  interest  of 
such  parties  should  be  forfeited  and  cease,  and  should  be  applied  and 
paid  in  such  manner  as  was  thereby  directed  in  the  event  of  the 
death  of  such  parties  before  the  time  of  their  legacy  falling  due.  And 
after  giving  several  pecuniary  legacies,  the  will  concluded  in  the 
words  following: — <'I  do  hereby  constitute  and  appoint  the  said 
Thomas  Nicholson,  Joseph  Nicholson,  Richard  Greenwood,  and 
Richard  Nicholson,  executors  of  this,  my  will,  and  also  my  residuary 
legatees,  revoking  all  former  wills  by  me  made."  The  testator  died 
on  the  6th  of  May,  1829 ;  and  on  the  13th  of  June,  1829,  the  will  was 
proved  by  all  the  executors  in  the  Consistorial  Court  of  the  Bishop 
of  London.  The  executors  set  apart  23,333/L  consols,  in  their  joint 
names,  for  raising  an  annual  dividend  of  700/. 

The  testator's  brother,  Thomas  Nicholson,  received  the  annuity  of 
200/.  a  year  during  his  life.  He  died  on  the  16th  of  December,  1832, 
leaving  six  children  surviving,  namely,  Richard  Nicholson,  who  was 
living  at  the  date  of  the  will,  and  was  named  in  it,  and  five  others, 
and  no  children  or  child  of  the  said  Thomas  Nicholson  died  in  his 
lifetime  leaving  any  issue  them,  him,  or  her  surviving. 

After  the  decease  of  Thomas  Nicholson,  an  annuity  of  33/.  65.  8e/., 
being  one  sixth  of  the  annual  sum  of  200/L,  was  paid  to  Richard 
Nicholson  up  to  the  26th  of  June,  1847,  when  he  died. 

Richard  Nicholson  had  four  children,  one  still-born,  and  three  others ; 
the  defendant,  Frances  Amelia  Roberts,  born  on  the  6th  of  June, 
1824,  in  the  life  of  the  testator,  and  who  intermarried  with  William 
John  Roberts,  on  the  13th  of  July,  1812 ;  and  the  defendants,  Richard 
Thomas  Nicholson  and  George  William  Nicholson,  who  were  re- 
spectively born  on  the  2d  of  June,  1833,  after  the  testator's  decease. 

No  settlement  or  agreement  for  a  settlement  was  ever  made  be- 
tween W.  J.  Roberts  and  his  wife. 

By  an  order,  dated  the  24th  of  July,  1851,  Thomas  Burleigh  Stott 
was  appointed  the  guardian  of  the  infant  defendants,  R.  T.  Nichol- 
son and  O.  W.  Nicholson,  for  the  purpose  of  concurring  on  their 
behalf  of  this  special  case. 

And  the  questions  now  raised  were,  whether  the  children  of 
Richard  Nicholson,  or  any  or  either  of  them,  became,  upon  his  decease, 
entitled  to  the  principal  moneys  or  capital  stock  producing  the  annuity 


192  COURTS   OF   CHANCERY,  1851-52. 

Greenwood  v.  Roberts. 

to  which  the  said  B.  Nicholson  was  entitled  daring  his  life,  or  to  any 
part  or  parts  thereof;  or  whether  such  principal  moneys  or  capital 
stock  upon  such  decease  fell  into  and  became  part  of  the  testator's 
residuary  personal  estate. 

Roupell  and  Baggdllay^  for  the  plaintiffs,  the  residuary  legatees. 
The  limitation  to  the  children  of  B.  Nicholson  is  a  limitation  to  a  class, 
and  as  this  might  and  did  in  this  case  include  a  party  in  esse,  the  vesting 
of  whose  interest  depended  upon  the  same  event  which  was  to  give 
effect  to  the  interests  of  others  of  the  same  unascertained  class,  the 
entire  gift  was  void.  The  interests  of  those  living  and  those  unascer- 
tained cannot  be  separated ;  if  they  cannot  be  supported  together, 
they  must  wholly  fail.  The  limitation  over  to  the  children  of  the 
children  of  Richard  Nicholson  is  open  to  the  same  objection ;  it  is  or 
it  may  be  given  over  after  the  death  of  a  person  not  in  esse  at  the 
testator's  death,  and  who  could  not  take  any  vested  interest,  and 
consequently  was  too  remote.  The  limitation,  therefore,  to  the  child- 
ren of  Richard  Nicholson,  with  the  gifts  over,  are  too  remote,  and  on 
his  death  fell  into  the  residue.    Porter  v.  Fax,  6  Sim.  485. 

iJ.  Palmer  and  F,  T.  White,  for  W.  J.  Roberts  and  Frances  Amelia 
his  wife.  The  gift  of  the  principal  stock  was  to  the  children  of 
Richard  Nicholson  as  a  class,  with  a  direction  that  it  was  to  be 
equally  divided  between  them.  It  was  also  expressly  stated  that 
they  should  have  vested  interests,  and  though  the  gift  might  be  ex- 
pressed in  words  which  would  include  all  the  children  coming  in  esse 
after  the  decease  of  the  testator,  yet  as  each  share  was  defined  and 
was  to  be  vested,  that  interest  could  not  depend  upon  any  contin- 
gency, but  immediately  on  the  decease  of  the  testator  became  an  in- 
terest vested  in  such  of  the  children  who  are  living ;  and  conse- 
quently Mrs.  Roberts  became  entitled,  and  her  being  joined  as  a  co- 
defendant  with  others,  who  are  not  entitled,  did  not  deprive  her  of 
her  right.      Roberts  v.  Roberts,  2  Phill.  634 ;  s.  c.  17  Law  J.  Rep. 

S.  s.)  Chanc.  174 ;  Bristow  v.  Warde,  2  Ves.  jun.  336 ;  RoutUdg-e  v. 
orril,  Ibid.  357. 

Lloyd  and  Rogers,  for  Richard  Thomas  Nicholson  and  Greorge 
William  Nicholson.  The  gift  was  made  to  a  class,  which  must  of 
necessity  be  ascertained  in  the  lifetime  of  Richard  Nicholson.  One 
of  that  class  was  living  at  the  decease  of  the  testator ;  the  interest  of 
that  child  in  the  fund  was  therefore  vested,  and  was  subject  only  to 
be  divested  by  the  birth  of  other  children  of  Richard  Nicholson ;  this, 
therefore,  was  within  the  time  allowed  by  law  for  vesting,  and  the 
children  born  subsequent  to  the  decease  of  the  testator  were  en- 
titled to  participate  in  the  principal  moneys  jointly  with  the  child 
who  was  living  at  the  decease  of  the  testator.  Viscount  Dungannon 
V.  SmUh,  12  CI.  &  F.  546 ;  Leake  v.  Robinson,  2  Men  363 ;  Jee  v. 
AiAdley,  1  Cox,  324. 

Roupell,  in  reply. 


i 
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The  Master  of  the  Bolls.  I  must  declare  that  the  children  of 
Richard  Nicholson  did  not,  nor  did  any  or  either  of  them,  become 
entitled  upon  his  decease  to  the  money  representing  the  capital  stock 
from  which  the  apportioned  annuity  of  231.  65.  8dL,  to  which  Richard 
Nicholson  was  entitled  during  his  life,  arose ;  but  that  such  money 
or  capital  stock  upon  his  decease  fell  into,  and  became  part  of,  the 
testator's  residuary  personal  estate. 


Pope  v.  Pope.* 

NoTember  11,  1851. 

Wia  —  Construction — "  Lsiie  "  restricted  to  Children. 

Under  a  bequest  for  all  and  eyeiy  the  '*  issue  "  of  E^  liying  at  the  decease  of  her  and  her 
husband ;  but,  if  any  of  the  issue  of  E.  should  die  in  the  lifetime  of  the  survivor  of  E. 
and  her  husband,  leaving  issue,  the  issue  of  mth  issue,  so  dying,  should  take  the  share  hit 
parent  would  have  been  entitled  to :  — 

JSUtf,  that  the  word  "issue'*  meant  children,  and  that,  if  the  testator  had  uitended  to  re- 
press descendants,  the  words  ** issue  of  issue"  would  not  have  had  any  meaning. 

This  was  a  special  case,  filed  under  the  13  Sc  14  Vict  c  35. 

John  Field,  by  his  will,  dated  the  13th  of  January,  1833,  appointed 
his  two  sons,  John  Field,  since  deceased,  and  the  defendant,  William 
Field,  and  Joseph  Smith,  since  deceased,  executors  and  trustees;  and 
he  directed  his  trustees  to  appropriate  10,000^  consols,  and  to  stand 
possessed  thereof,  and  of  the  dividends  thereof,  upon  trusts,  for  the 
benefit  of  his  daughter  Mary  and  her  issue,  similar  to  those  ifcdared 
for  the  benefit  of  his  daughter  Elizabeth  and  her  issue,  which  were 
as  follows :  Upon  trust,  to  pay  the  income  thereof  to  his  daughter 
Elizabeth,  during  her  life,  and  after  her  decease  to  pay  the  income  to 
the  husband  of  his  daughter  Elizabeth,  who  might  survive  her,  during 
his  Ufe,  and  after  the  decease  of  the  survivor  of  his  daughter  Eliza^ 
beth  and  her  husband,  the  testator  directed  the  trustees  to  stand  pos- 
sessed of  the  trust  fund,  and  the  interest,  dividends,  and  produce 
thereof,  <<  upon  trust,  for  all  and  every,  the  issue  of  my  daughter  Eliza* 
beth,  as  shall  be  living  at  the  time  of  the  decease  of  the  survivor  of 
them,  my  daughter  Elizabeth  and  the  husband  of  my  daughter  Eliza- 
beth ;  but  my  will  is  that,  in  the  event  of  any  of  the  issue  of  my 
daughter  EUzabeth  dying  in  the  lifetime  of  my  daughter,  and  the 
husband  of  my  daughter,  or  the  survivor  of  them,  leaving  issue,  the 
issue  of  such  of  the  issue  of  my  daughter,  so  dying,  shall  stand  in 
the  place  of  his  or  their  parent,  as  to  the  share  which  such  parent 
would  have  been  entitled  to  if  such  parent  had  not  departed  this 
life.''     This  was  followed  by  a  bequest  over,  on  the  decease  of  his 

1  21  Law  J.  Rep.  (k.  s.)  Chanc.  276. 
▼OL.  IX.  17 
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daughter  Elizabeth  and  her  husband,  and,  '<  in  the  event  of  the  de* 
cease  of  all  the  issue  of  my  daughter  Elizabeth,  and  of  the  issue  of 
such  issue  of  my  daughter  Elizabeth,  without  taking  a  vested  in* 
terest  in  the  stocks  or  securities,"  to  the  testator's  sons,  John,  Wil- 
Uam,  and  James,  and  his  daughters,  as  tenants  in  common. 

The  testator  died  on  the  19th  of  April,  183a 

Mary  Field  intermarried  with  John  Gould,  who  died  in  her  life- 
time, and  she  died  on  the  27th  of  August,  1849,  leaving  Mary  Grould, 
her  daughter  and  only  child,  her  surviving. 

Mfury  Gould,  the  daughter,  intermarried  with  John  Robinson  Pope, 
and  there  were  two  children  of  the  marriage,  John  Grould  Pope  and 
Ernest  Pope.  And  the  questions  now  raised  were,  whether  Mary 
Pope  was  entitled  to  the  whole  fund,  subject  to  the  life  interest  of 
her  mother,  or  whether  she  and  her  children,  John  G.  Pope  and  Er- 
nest Pope,  were  entitled  to  any  and  what  interest  in  the  fund. 

Boupell  and  Shapter^  for  J.  R.  Pope  and  his  wife.  The  question 
in  this  case  is,  whether,  from  the  context,  the  word  "  issue  "  is  not  to 
be  read  ^  children."  Under  the  first  clause  in  the  will,  the  children 
would  have  taken  under  the  word  ^^ issue;"  but  the  second  clause 
restricts  it,  for,  in  speaking  of  issue,  the  testator  showed  an  intention 
that  they  should  take  the  parent's  share  by  substitution.  Sibley  v* 
Peny,  7  Ves.  622 ;  Jhruen  v.  Osborne^  11  Sim.  132 

jR.  Palmer  and  Bevir^  for  the  infant  defendants,  J.  Q.  Pope  and 
Ernest  Pope.    Evans  v.  Jones^  2  ColL  516. 

The  Master  op  the  Rolls.  The  word  «  issue  "  means  descend* 
ants ;  if  the  testator  did  not  mean  to  specify  more,  he  should  have 
stopped  at  that  word ;  but,  when  he  speaks  of  issue  of  issue,  it  vras 
dear  that  he  did  not  speak  in  the  larger  sense.  Here,  the  gift  was 
P^eneral  to  issue,  so  that  the  word  "  issue  "  ifras  applied  to  the  stirps^ 
in  olace  of  the  parent ;  the  word  "  issue,"  therefore,  was  restricted  to 
children,  the  testator  meaning  that,  if  any  child  of  his  daughter 
should  die  in  his  lifetime,  the  children  of  that  child  were  to  take  the 
share  to  which  that  child  would  have  become  enticed.  I  must,  there- 
fore, declare  that,  by  the  word  "  issue, "  the  testator  meant  childien, 
and  that  Mary  Pope  is  entitled  to  have  the  fund  paid  over  to  her.^ 


1  Afl  to  the  meaning  of  the  word  "i*.  toay  y.  Munkettrick,  Dmiy  &  Wanen,  84; 

Bae,*  see  2  Jannan  on  Will*,  866;  Car-  DalzeU  v.  W^h,  2  Simons,  SI 9;  Sunft  v. 

ttr  V,  BentaU,  2  Beavan,  651 ;  Newland  v.  Swifts  8  Simons,  168;  Stonor  v.  Cunoen^ 

Curtham,  2  Moore  &  Scott,  106 ;  Bidge'  6  Simons,  264. 
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Bailey  v.  Boult.* 

Korember  18,  1851. 

Legacy^Duty — Antmity. 

A  testator  gare  a  real  and  pcraonal  estate,  subject  to  one  "  dear  *-  jrearijr  rent-charge,  or  an- 
nuity of  100^  a  yext,  to  ».  Q. :  — 

J7eU,  that  it  was  to  be  paid  without  any  deduction  for  legacr-duty,  and  that  the  legacy-duty 
was  to  be  paid  out  of  the  real  estate,  as  Uie  personal  estate  of  tiie  testator  was  ez- 
•hausted. 

Kenbrick  Cofielb,  by  his  will,  dated  the  28th  of  May,  1832, 
gave  his  real  and  personal  estate  to  his  wife,  Ann  Cofield,  for  life, 
"  but  subject,  nevertheless,  to  one  clear  yearly  rent-charge,  or  annuity, 
of  100/.  a  year,  which  it  is  my  will  shall  be  paid  to  Sarah  Gregory;" 
and,  after  the  decease  of  his  wife,  the  testator  gave  his  real  and  per- 
sonal estate  to  other  persons.  Sarah  Gregory  intermarried  with 
Henry  Bailey,  and  now  filed  this  claim  to  obtain  payment  of  the  an- 
nuity, and  insisted  that  the  legacy-duty  ought  to  be  paid  out  of  the 
real  estate  of  the  testator,  as  the  personal  estate  was  exhausted. 

Buxton^  for  the  plaintiff.  The  word  «  clear,"  in  the  gift  of  the  an- 
nuity, implies  an  intention  to  give  that  sum  free  from  all  deductions, 
and  it  was  not  liable  to  the  payment  of  the  legacy-duty,  which  ought 
to  be  paid  out  of  the  testator's  estate.  Barksdale  v.  Gilliai,  1  Swanst 
562 ;  Courtoy  v.  Vivicenty  Turn.  &  R.  433 ;  Oosden  v.  DoUerili^  1  Myl. 
&  K.  56 ;  s.  c.  2  Law  J.  Bep.  (n.  s.)  Chanc.  15 ;  6ude  v.  Mumfordy  2 
You.  &  C.  Exch.  448. 

Forster,  on  behalf  of  the  parties  entitled  to  the  real  estate.  The 
liability  to  the  payment  of  the  legacy-duty  is  not  disputed ;  but  the 
question  is,  who  is  to  bear  the  burden,  as  the  personal  estate  of  the 
testator  has  been  exhausted  ?  The  defendants  insist  that  the  amount 
of  duty  ought  to  be  deducted  by  them,  from  time  to  time,  out  of  the 
annuity ;  and  that  the  annuitant,  and  not  the  estate  of  the  testator, 
ought  to  pay  the  legacy-duty  upon  the  annuity,  the  same  as  any  other 
legatee  would  upon  the  legacy  of  a  given  sum  of  money.  The  word 
<<  clear  "  meant  only  that  an  annuity  of  that  amount  was  to  be  raised 
out  of  the  estate ;  but  by  no  means  meant  that  it  was  to  be  clear 
of  parliamentary  charges,  which  could  only  attach  upon  the  annuity, 
and  not  upon  the  estate  of  the  testator.  Sanders  v.  Kiddelly  7  Sim. 
536 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  Chanc.  29 ;  Marris  v.  Burton^  11  Sim. 
161 ;  s.  c.  9  Law  J.  JRep.  (n.  s.)  Chanc.  373. 

Walkfy  for  H.  Bailey,  the  plaintiflF's  husband. 

The  Master  of  the  Bolls.    In  Oude  v.  Mumfordj  the  words 

1 21  Law  J,  Rep.  (n.  s.)  Chanc.  277. 
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<<  without  deduction/'  ^  dear  of  all  deductions/'  &c.  were  considered 
sufficient  to  free  a  legacy  from  duty,  though,  from  the  nature  of  the 
property  upon  which  it  was  charged,  there  were  other  outgoing  to 
which  they  might  apply.  In  this  case,  was  it  intended  that  the  le^- 
tee  should  take  the  lesacy  free  from  the  le^cy-duty,  and  was  that  m- 
tention  to  be  collected  from  the  will  itseu  ?  In  Sanders  v.  Kiddell^ 
the  testatrix  gave  such  a  sum  of  money  to  trustees  as,  when  in- 
vested in  the  funds,  would  produce  the  "  dear"  yearly  sum  of  500/.; 
she  then  dedared  the  trusts  of  the  frmd  in  favor  of  relations  and 
other  persons,  some  of  whom  were  not  ascertained  at  her  death.  The 
Vice-Chancellor  was  of  opinion  that  the  investment  ought  to  he 
made  at  once ;  and,  as  the  rate  of  legacy-duty  chargeable  on  the  sue- 
cessive  interests,  must  depend  upon  the  relationship  of  the  parties  to 
the  testatrix,  and  render  it  uncertain  what  sum  ought  to  be  invested 
to  meet  the  charge,  he  held  that  the  legatees  were  not  entitied  to  have 
the  bequest  free  from  legacy-duty.  In  this  case,  the  annuity  itself  is 
to  be  '' dear;"  and  in  Morris  v.  BurtoUj  the  testator  directed  his  exe- 
cutors to  set  apart  a  sum,  not  more  than  7,500/.,  the  dividends  of 
which,  when  invested,  would  produce  the  clear  yearly  sum  of  300/., 
^  clear  of  all  deductions  whatsoever ; "  and  it  was  held  that  the  an- 
nuity was  to  be  paid  dear  of  legacy-duty.  I  think  these  cases  govern 
the  present,  and  that  the  annuity  must  be  paid  free  from  legacy- 
duty. 


J&»  re  Kendall.^ 

December  1,  1851. 

Will — General  Bequest  — •  Restriction  — •  Specificaiion^^EmmeraUon 

of  Articles. 

A  specific  enumeration  of  articles,  after  a  bequest  to  J.  £.  K-  of  **  all  and  every  thins^  I  die 
possessed  of,"  followed  bj  a  declaration  that "  I  leave  every  thing  I  die  possessed  of  to 
J.  £.  K^  for  her  entire  and  sole  use  and  benefit :  "— 

Bdd^  to  be  a  general  residnaiy  bequest 

B.US8ELL  Kendall,  while  travelling  on  the  Continent,  made  his 
will,  dated  the  2d  February,  1846,  as  follows : 

''  I,  Russell  Kendall,  at  present  residing  in  the  Albergo  d'ltalia,  at 
Venice,  being  very  ill,  but  in  sound  possession  of  my  senses,  do  will 
and  bequeathe  to  my  adored  mother,  Jemima  Elizabeth  Kendall,  of 
Aldeburg,  in  the  County  of  Suffolk,  all  and  every  thing  I  die  pos- 
sessed ofi  namely,  —  money  at  my  bankers,  Messrs.  Coutts  &  Co.,  as 
contained  in  my  letter  of  credit  of  2,000^  now  here,  and  bills  of 
Messrs.  Coutts,  my  carriage,  now  here,  my  plate,  books,  clothes,  har- 
ness and  sundries,  as  existing  here,  ana  in  custody  of  Messrs. 
M'Cracken,  of  Old  Jewry,  London,  for  her  sole  use  and  benefit. 
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And,  lest  there  shotdd  be  any  dispute,  I  declare  again,  that  I  leave 
every  thing  I  die  possessed  of  to  my  dearest  mother,  for  her  enture 
and  sole  use  and  benefit,  as  stated  above.  I  beg  my  dearest  mother 
to  let  M.  Noel  Poidebard  select  whatever  books  he  wishes  from  all  my 
books.  I  should  like  Mrs.  Reynolds  to  have  202.,  at  least,  and*Greorge 
Lappet  a  very  handsome  present  in  clothes ;  and  I  beg  my  mother  to 
continue  the  lOL  a  year  I  allow  Elizabeth  Hinton.  I  beg  my  mother 
will  be  sole  executrix  and  guardian  of  my  children  during  her  life, 
and  that  she  will,  at  her  death,  appoint  a  successor.  To  my  dearest 
father  I  owe  every  affection,  and  to  my  wife  I  bequeathe  my  fond  love 
and  my  blessing,  also  to  my  dear  children.'^ 

The  testator  died  on  the  9th  of  February,  1847,  leaving  his  wife, 
who  was  provided  for  by  the  settlement  made  upon  their  marriage, 
and  three  children  him  surviving ;  and  at  the  time  of  his  decease  he  was 
possessed  of  very  considerable  sums  of  stock  in  the  public  funds,  and 
he  was  also  interested  in  other  sums  of  stock,  which  were  vested  in 
trustees  upon  the  trusts  of  his  marriage  settlement. 

Mary  Kendall,  the  testator's  widow,  had  since  intermarried  with 
Francis  Gresley. 

The  funds  of  which  the  testator  was  possessed  were  paid  into  court, 
under  the  10  &  11  Vict  a  96,  and  this  petition  was  presented  by 
Peter  Kendall,  the  husband  of  the  testator's  mother,  who  had  since 
died,  asking  for  a  declaration  that  the  stock  was,  by  the  testator's 
will,  well  and  effectually  bequeathed  to  Jemima  Elizabeth  Kendall. 

Two  questions  were  now  raised :  first,  whether  the  general  words 
in  the  testator's  wiU  were  not  limited  to  things  ejusdem  generis  with 
those  enumerated ;  and  secondly,  whether  the  general  words  did  not 
amoimt  to  a  general  residuary  bequest,  by  which  the  testator  intended 
to  include  the  whole  of  his  property  unrestricted  by  the  enumeration 
of  the  specific  articles. 

jR.  Palmer  and  Simpson^  in  support  of  the  petition.  The  testator, 
in  the  bequest  to  his  mother,  intended  to  include  the  whole  of  his 
property.  This  was  manifest  on  the  face  of  the  wilL  He  contem- 
plated that  in  the  commencement  and  concluded  by  the  same  expres- 
sion. The  intermediate  enumeration  of  various  articles  was  not 
intended  as  a  restriction  to  the  general  gifts.  Saumarez  v.  Saumarez^ 
4  Myl.  &  Cr.  331,  339 ;  Fleming  v.  Burrows^  1  Russ.  276 ;  s.  c.  4  Law 
J.  Rep.  Chanc.  115 ;  Parker  v.  Marchant^  1  You.  &  Coll.  C.  C.  220 ; 
8.  c.  11  Law  J.  Rep.  (n.  s.)  Chanc.  223;  Bewnei  v.  Batchelor^  3  Bro. 
C.  C.  29;  MUcheU  v.  Mitchell,  5  Madd.  69;  Taylor  v.  Taylor,  6  Sim. 
246 ;  Arnold  v.  Arnold^  2  Myl.  &  K.  365 ;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
Chanc  123. 

Metcalfe,  for  Mary  Moss,  a  legatee  under  the  will  of  the  testator's 
mother.  The  general  words  in  the  will  coupled  with  the  words  for 
her  ^^sole  use  and  benefit"  expressed  a  general  bequest,  intended  to 
comprise  the  entire  residuary  estate,  and  the  enumeration  of  specific 
artides  was  not  intended  to  limit  the  general  expression  to  a  mere  re- 
stricted sense. 

17* 
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ShebbearCi  Estcourty  and  Hirit^y  appeared  for  other  parties. 

WalpolCy  for  the  testator's  widow.  The  general  words  of  the  will 
were  not  intended  as  a  residuary  bequest.  They  were  explained  by 
the  enumeration  of  particular  articles,  which  must  confine  the  general 
gifts  to  things  of  the  same  sort.  Had  that  not  been  intended,  their 
introduction  was  wholly  unnecessary,  unless  they  were  considered  as 
an  indication  of  the  meaning  intended  to  be  conveyed  by  the  will. 
Cook  V.  Oakley^  1  P.  Wms.  302 ;  Ommanney  v.  Butcher^  Turn.  &  Buss# 
260 ;  Wrench  v.  Jutting^  3  Beav.  521. 

The  Master  of  the  Rolls.  It  is  important  to  abide  by  a  general 
principle,  but  each  case  must  be  governed  by  its  own  peculiar  circum* 
stances,  the  particular  words  used,  and  the  express  or  clearly  impUed 
intention  of  the  testator  firom  which  the  extent  of  the  bequest  may 
be  arrived  at.  Had  the  bequest  stopped  at  the  words  ^  sole  use  and 
benefit,"  I  might  have  considered  that  the  intention  was  to  confine  the 
gift  by  the  specific  enumeration  of  articles,  upon  the  principle  that 
enumeration  would  have  been  unnecessary  if  the  testator  had  con- 
templated a  gift  of  his  general  residue.  But  that  idea  seemed  to  have 
crossed  the  mind  of  the  testator,  as  he  adds, ''  and  to  avoid  all  dis- 
putes, I  again  declare  I  leave  all  I  die  possessed  of  to  my  dearest 
mother.''  Has  he  then  expressed  an  intention  not  to  confine  the  be- 
quest bv  the  enumeration  of  articles  ?  I  think  he  has  by  his  subse- 
quent aeclaration.  So  far  his  meaning  is  distinct  and  clear.  ^  I 
have  made  a  general  bequest,  and  then  enumerated  particular  articles, 
but  to  avoid  disputes  as  to  my  meaning,  I  again  declare  that  I  leave 
all  I  die  possessed  of  to  my  dearest  mother,"  That  is  rendered  rather 
obscure  by  the  words  "  for  her  sole  use  and  benefit,"  but,  as  his  father 
was  living,  I  consider  that  was  a  gift  to  his  mother,  who  was  to  take 
and  enjoy  the  gift,  and  that  they  were  used  to  secure  the  enjoyment 
to  her,  and  this  is  confirmed  by  the  request  made  to  her  to  continue 
allowances  to  various  persons.  At  the  time  also  of  making  his  will, 
his  wife  was  present  in  his  mind.  He  bequeathed  to  her  his  love  and 
blessing.  It  is  a  singular  expression  to  use  if  he  meant  her  to  take 
any  benefit,  as  she  would  have  taken  had  there  been  no  residuary  be- 
quest This  court  does  not  go  so  far  as  the  Roman  law,  which  required 
that  the  heir  should  be  present  to  the  mind  of  the  testator  before  he 
could  be  disinherited.  Still  it  may  be  a  circumstance  in  favor  of  a 
party  to  whom  a  bequest  is  made ;  but  in  this  case  the  wife  was 
present  to  the  testator's  mind,  and  all  question  respecting  any  inten- 
tion that  sl^e  should  take  any  thing  is  set  at  rest  I,  therefore,  con- 
sider that  the  words  "sole  use  and  benefit"  express  the  purpose  of 
the  bequest,  and  do  not  refer  to  the  thing  given,  and  I  must  declare 
this  to  be  a  gift  of  the  general  residuary  estate. 
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£%  re  Pattinson,* 

January  14,  21,  1852. 

Lunacy  — «  TVustee  Act,  1850. 

■ 

Whether  the  Lords  Josticoa  acting  in  Innacy  under  the  rojal  fignmantial  have  jarisdiction 
to  make  an  order  vesting  a  tnut  estate,  of  which  a  person  of  nnsonnd  mind,  who  was  heir 
at  law  of  a  deceased  trustee,  i^  seized,  —  the  words  of  Uio  Trustee  Act,  1850, 13  &  14 
Vict,  c  60,  being  "the  Lord  Chancellor  intrusted  by  virtue  of  the  queen's  signmanual " 

This  was  a  petition  for  a  vesting  order  tinder  the  13  &  14  Vict  c. 
60,  the  Trustee  Act,  1850.  The  heir  at  law  of  a  last  surviving  tros* 
tee,  in  whom  the  estate  was  vested,  was  of  unsound  mind,  not  found 
so  by  inquisition. 

X  V.  Prior  supported  the  petition. 

Lord  Cbanworth,  L.  J.  Without  meaning  to  say  that  we  have 
no  authority  to  make  this  order,  there  is  certainly  a  point  well  deserv- 
ing consideration.  The  statute  which  constitutes  this  court,  14  &  15 
Vict  c.  83,  enacts  in  section  13  that  nothing  therein  contained  shall 
affect  any  of  the  powers,  duties,  or  authorities  of  the  Lord  Chancel- 
lor under  and  by  virtue  of  any  appointment  under  the  signmanual 
of  the  crown,  as  having  the  custody  of  the  persons  and  estates  of 
lunatics.  It  is  true  we  also  are  now  exercising  a  jurisdiction  in  luna- 
cy by  a  warrant  under  the  signmanual,  but  then  the  Trustee  Act, 
1850,  like  the  former  act,  1  Will.  4,  c.  60,  only  authorizes  the  Lord 
Chancellor,  empowered  by  the  queen's  signmanual,  to  do  what  is 
here  asked.  It  seems  to  us  that  it  would  be  safer  to  make  the  appli- 
cation to  the  Lord  Chancellor,  who  strictiy  comes  within  the  words 
of  the  statute.  I  repeat,  we  do  not  mean  to  say  that  we  have  not 
the  power,  but  we  think  the  point  one  well  worthy  of  consideration. 
Had  the  statute  contained,  after  the  words  "  Lord  Chancellor,"  the 
words  ''  or  other  person  or  persons  authorized  as  aforesaid,"  or  some 
such  words,  the  case  would  have  been  free  from  the  difficulty  we 
find. 

Knight  Bruce,  L.  J.  If  that  which  my  learned  brother  has  sug- 
gested be  the  true  construction— -and  I  do  not  dissent  from  it,  —  all 
that  we  can  do  will  do  the  applicant  no  good.  If  we  make  the  order, 
and  the  property  is  offered  for  sale,  the  vendors  will  fall  into  the  hands 
of  the  conveyancers.  It  rests  with  the  crown  who  shall  be  the  person 
or  persons  to  exercise  these  functions  in  lunacy.  The  warrant  is 
directed  so  that  the  Lord  Chancellor  and  ourselves,  or  the  Lord  Chan- 
cellor alone,  or  his  lordship  with  either  of  us,  can  adjudicate  on  such 
a  matter ;  but  this  statute  speaks  only  of  the  Lord  Chancellor.    We 
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have  called  your  attention  to  the  point ;  but  if  you  like  to  hazard  the 
difficulties  liable  to  be  raised  by  the  oonveyanoers,  we  may  be  dis- 
posed to  make  the  order. 

J.  V.  JVw  said  he  would  make  the  application  to  the  Lord  Chan- 
cellor. 

« 

On  a  subsequent  day,  the  petition  was  brought  before  the  Lord 
Chancellor  and  the  oider  was  made,  —  the  Lord  Chancellor  saying, 
that  without  deciding  whether  the  Lords  Justices  had  or  not  the 
jurisdiction,  it  was  clear  that  he  had,  and  therefore  it  was  the  safer 
course  that  he  shotdd  make  the  order.  The  inclination  of  his  opinion 
was  that  the  Lords  Justices  now  had  the  same  authorities  in  lunacy 
as  his  lordship  himself  possessed. 


Naylob  v.  Robson.^ 

Febmarj  9,  1852. 

Claim  —  Rectifying  Errors  in  proceedings  —  Supplemental  Claim. 

Where  errors  had  been  committed  in  carrying  oat  the  proceedings  nnder  an  original  dainif 
leave  was  given  to  file  a  supplemental  claim. 

Wickens  moved  for  leave  to  file  a  supplemental  daim  to  render 
effective  proceedings  upon  an  original  claim,  which  had  been  carried 
on  after  abatement  caused  by  the  marriage  of  one  of  the  plaintiffs. 

The  Masteb  of  the  Bolls  gave  the  permission  asked. 


Tribe  v.  Newland.* 

February  11,  13,  1852. 

TFt//—  Construction"-^  Vesting — Benefit  of  Survivorship. 

A  testator  bequeathed  the  interest  of  3,000/.  at  5/.  per  cent  to  his  daughter  for  life,  and,  after 
her  death,  he  gare  the  said  sum  of  3,000/.  to  trustees  in  trust  for  all  the  children  of  his 
daughter,  share  and  share  alike,  to  be  paid  to  sous  at  their  ages  of  twentj-one  and  daughters 
at  their  ages  of  twenty-one  or  days  or  marriage,  with  interest  in  the  mean  time  on  their 
shares  for  their  maintenance  and  education,  and  benefit  of  survivorship,  in  the  event  of 
any  of  the  said  children  dying  without  issue.    The  testator's  daughter  had  five  children 
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living  at  his  death,  one  of  whom  attained  twenly-one  and  died  in  her  lifetime  withoat 
iSBoe: — 

Bddf  that  the  representatiyes  of  the  deceased  child  were  entitled  to  his  share. 

John  Newlanb  made  his  will,  dated  the  30th  of  October,  1804, 
which  was  in  part  as  follows:-— ^^  I  give  and  bequeathe  unto  my 
daughter  Mary,  the  wife  of  William  Tribe,  the  interest  of  3,000/.  ster- 
ling, at  51.  per  cent,  per  annum,  to  be  paid  unto  her  for  the  term  of 
her  natural  life ;  and,  from  and  after  her  decease,  I  give  and  bequeathe 
the  said  sum  of  3,000/.  unto  my  sons,  George  Newland  and  Richard 
Newland,  their  executors  and  administrators,  in  trust  for  the  use  and 
benefit  of  all  and  every  the  children  of  her  my  said  daughter,  Mary 
Tribe,  share  and  share  alike,  to  be  paid  in  equal  proportions  unto 
such  of  them  as  shall  be  a  son  at  his  or  their  age  or  ages  of  twenty- 
one  years,  and  unto  such  of  them  as  shall  be  a  daughter  or  daughters 
at  her  or  their  age  or  ages  of  twenty-one  years  or  day  or  respective 
days  of  marriage,  which  shall  first  happen,  with  interest  in  the  mean 
time  upon  their  respective  shares  or  proportions  of  the  said  sum  of 
3,000/.  at  5/.  per  cent,  for  their  maintenance  and  education,  and  benefit 
oif  survivorship,  in  event  of  any  of  the  said  children  dying  without 
issue ;  which  said  sum  of  3,000/.  and  the  interest  thereof  as  herein- 
before directed  I  hereby  charge  my  said  manor  and  farm,  lands  and 
hereditaments,  hereinbefore  devised  unto  my  eldest  son  John  New- 
land,  with  the  payment  thereof  accordingly." 

John  Newland  died  in  1806.  At  the  death  of  the  testator  Mrs. 
Tribe  had  five  children.  One  of  these  children,  Frances  Tribe,  at- 
tained twenty-one,  and  died  in  1848,  in  the  lifetime  of  Mrs.  Tribe, 
without  ever  having  been  married.     Afterwards  Mrs.  Tribe  died. 

The  question  in  this  suit  was,  whether  one-fifth  of  the  fund  be- 
longed to  the  representatives  of  Frances  Tribe  or  to  the  four  sur- 
viving children.  • 

Bacon  and  Graven  for  the  plaintiiis,  contended  that  the  share  of 
the  deceased  child  belonged  to  the  four  surviving  children. 

Matins  and  Freeling^  for  the  representatives  of  Frances  Tribe,  con- 
tended that  the  share  had  absolutely  vested  in  her. 

The  following  cases  were  cited— J5f//t»^5/ey  v.  Wills^  3  Atk.  219 ; 
Hallifax  v.  Wilson^  16  Ves,  168;  Oripps  v.  Wolcotty  4  Mad.  11; 
Sturgess  v.  Pearson,  4  Ibid.  411 ;  Pope  v.  WhUcombey  3  Buss.  124 ; 
s.  c.  6  Law  J.  Rep.  Chanc.  53 ;  Crozier  v.  Fisher,  4  Russ.  398 ;  s.  c.  6 
Law  J.  Rep.  Chanc.  118 ;  Wordsworth  v.  Wood,  4  MyL  &  Cr.  641 ; 
s.  c.  9  Law  J.  Rep.  (n.  s.)  Chanc.  29 ;  Bouverie  v.  Bouverie,  2  Phill. 
349 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc.  411 ;  Jones  v.  Jones,  13  Sim. 
561 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  16',  In  re  Yates^s  Trust,  8 
Eng.  Rep.  224. 

Parker,  V.  C.  It  was  contended  in  this  case  that  nothing  vested 
in  the  children  of  Mary  Tribe  until  after  her  death,  and,  for  this  con- 
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stniction,  the  case  of  Billinffsleyy.  Wills  wa8  relied  on  as  an  authority. 
I  think  that  this  case  has  been  sometimes  misunderstood.  The  gift 
there  was  to  the  younger  son  and  sons,  in  case  there  were  any  younger 
sons,  and  all  and  every  the  daughter  and  daughters  of  Capel  Billings- 
ley,  share  and  share  alike ;  but,  in  case  he  should  have  only  daughters, 
then  only  unto  and  amongst  the  younger  daughter  or  daughters,  and 
to  be  paid  to  theiA  all  at  their  respective  ages  of  twenty-one  years. 
Upon  a  careful  examination  of  the  provisions  in  that  will  Lord  Hard- 
wicke  considered  that  younger  sons  and  daughters  meant  those  only 
who  should  be  living  at  the  death  of  Capel  Billingsley,  and,  conse- 
quently, that  Letitia,  one  of  such  daughters,  who  died  in  his  lifetime, 
took  no  share  under  the  bequest  She  was  excluded,  not  because  she 
took  an  interest  which  did  not  vest,  but  because  she  did  not  come 
within  the  class  which  the  testator  intended  to  benefit.  The  question 
in  that  case  was,  at  what  time  the  class  was  to  be  ascertained,  not 
whether  individuals  of  the  ascertained  class  took  vested  interests.  In 
the  present  case  the  question  is  very  diflferent.  The  gift  here  is  for 
the  use  and  benefit  of  all  and  every  the  children  of  Mary  Tribe,  share 
and  share  alike ;  and  therefore  the  question  is  not  as  to  the  class,  but 
whether  a  child  included  in  the  gift  took  a  vested  interest  in  her 
share.  I  think  that  this  question  (K)es  not  admit  of  a  doubt.  I  con- 
sider it  very  plain  that  every  child  of  Mary  Tribe  living  at  the  testa- 
tor's death  or  born  afterwards  took  a  vested  interest  in  the  fund. 

The  question  remains  as  to  the  effect  of  the  words  "  with  benefit 
of  survivorship  in  the  event  of  any  of  the  said  children  dying  with- 
out issue."  I  consider  that  these  words  were  meant  to  divest  the 
share  of  any  child  dying  without  issue  before  the  time  of  payment 
mentioned  previously  in  the  sentence,  which  fixed  the  period  of  pay- 
ment. The  collocation  of  the  sentence  seems  to  point  to  that  con- 
struction. It  runs  thus :—  "  with  interest  in  the  mean  time  upon  their 
respective  shares  or  proportions  of  the  said  sum  of  3,000/.  at  5L  per 
cent,  for  their  maintenance  and  education,  and  benefit  of  survivorship 
in  the  event  of  any  of  the  said  children  dying  without  issue."  These 
words  form  part  of  the  sentence  providing  when  the  shares  were  to  be 
payable  and  what  was  to  be  done  in  the  mean  time,  that  is,  until  the 
shares  become  payable  under  the  preceding  clause  which  I  have  just 
mentioned.  The  difliculty  is  as  to  the  words  "  dying  without  issue" 
applied  to  daughters.  In  my  view  they  ought  to  be  read  as  applica- 
ble to  sons,  and  as  surplusage  or  incorrect,  with  respect  to  daughters. 
They  do  not  refer  to  survivorship  before  the  death  of  Mary  Tribe ; 
they  are  found  in  the  clause  which  referred  to  an  event  not  to  take 
place  until  after  her  death,  and  which  proceeded  throughout  on  the 
assumption  that  her  life  interest  had  previously  ceased.  The  court 
does  not,  without  a  clear  indication  of  intention,  admit  a  construction 
which  would  make  the  provisions  for  children  depend  on  the  circum- 
stance of  their  surviving  the  parent,  more  especially  when  the  testa- 
tor has  pointed  out  the  period  of  the  age  of  twenty-one  years  as  to 
sons  and  twenty-one  or  marriage  as  to  daughters  as  the  time  when 
the  shares  were  to  be  paid. 

For  these  reasons,  I  think  that  the  representatives  of  Frances  Tribe 
are  entitled  to  her  share. 
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ICurch  10,  185a. 

Promissory  Noic-^  Statute  of  Limitations^  9  Geo^A^  c.  14,  #.  1  — 

Dei^  —  Subsequent  Acknowledgment. 

itpon  ftn  application  for  payment  of  450/.  dae  upon  two  bills  of  exchaneo,  dated  the  25th  of 
Alarch,  1836,  npon  which  interest  had  been  paid  up  to  the  25th.  of  March,  1841,  a  letter 
was  written  by  the  creditor  on  the  13th  of  January,  1846,  stating,  "  I  hope  to  be  in  H.  very 
soon,  when  I  trust  every  thing  will  be  anraoged  with  Mrs.  W.  agreeable  to  her  wishes  ** : — 

Heldj  a  promise  to  pay,  which  would  take  the  debt  out  of  the  Statute  of  Limitations,  and  ax* 
oeptions  to  the  Master's  report  allowing  the  debt  were  oyemiled. 

This  was  a  creditor's  suit,  instituted  by  William  Edmonds  against 
Henry  Goater,  since  deceased,  the  executor  of  Charles  Lipscomb,  de- 
ceased, to  administer  his  estate. 

A  decree  was  made  in  the  cause,  dated  the  1st  of  April,  1847,  by 
which  the  Master  was  directed  to  l^ke  an  account  of  what  was  due 
to  the  plaintiff  and  the  other  creditors  of  Charles  Lipscomb,  and  he 
was  to  compute  interest  on  the  several  debts  at  the  rate  the  same  re- 
spectively carried. 

Under  the  advertisements  issued  by  the  Master  for  creditors  to  come 
in  and  prove  their  debts,  Grace  Wells,  of  Braindean,  in  the  county 
of  Southampton,  spinster,  came  in  and  claimed  to  prove  a  debt  upon 
the  two  following  promissory  notes  :■— 

**  London,  Bfarch  25, 1836. 

X150.  Three  years  after  date,  I  promise  to  pay  to  Mrs.  Grace 
Wells  or  bearer,  one  hundred  and  fifty  pounds,  with  interest  at  5/.  per 
cent.,  for  value  received  by  me,  Charles  Lipscomb." 

"London,  March  25,  1836. 

£300.  Four  years  after  date,  I  promise  to  pay  to  Mrs.  Grace 
Wells  or  bearer,  three  hundred  pounds,  with  interest  at  5L  per  cent., 
for  value  received  by  me,  Charles  Lipscomb." 

Interest  was  duly  paid  upon  these  notes  up  to  the  25th  of  March, 
1841,  in  respect  of  which  a  balance  of  2L  10s.  was  then  left  due ;  and 
it  did  not  appear  that  any  subsequent  payment  of  interest  was  made. 

In  January,  1846,  John  Dunn,  by  the  direction  of  Grace  Wells, 
wrote  to  Charles  Lipscomb,  requiring  payment  or  further  security  for 
the  principal  sum  of  450/1  and  interest,  due  to  Grace  Wells  upon  the 
two  several  promissory  notes ;  in  answer  to  which  he  received  the 
following  letter  :— 

"  Shenley,  January  13, 1846. 

*^  Dear  Sir, — I  hope  to  be  in  Hampshire  very  soon,  when  I  trust 
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every  thing  will  be  arranged  with  Mrs.  Wells  agreeable  to  her  wishes. 
I  shall  most  likely  want  to  consult  you  respecting  my  Uttle  property 
there,  as  I  have  an  idea  of  parting  with  it,  as  I  understand  it  has  been 
very  much  neglected ;  being  such  a  distance  from  me  it  is  impossible 
to  attend  to  it  as  I  could  wish.  K  smy  thing  happens  to  me,  you 
may  tell  Mrs.  Wells  she  is  in  good  hands  and  will  be  protected. 

'     '<  I  am,  &c.  Charles  Lipscomb." 

Upon  these  facts,  the  Master,  by  his  report,  dated  the  6th  of  June, 
1851,  certified  that  Grace  Wells  was  a  creditor  for  the  sum  of  450i 
That  there  was  a  balance  of  2L  10s.  for  interest  due  the  25th  of 
March,  1841,  from  which  time  he  had  computed  interest,  which,  to 
the  6th  of  June,  1851,  amounted  to  the  sum  of  229/.  IO5.,  which,  with 
1/.  5s.  the  costs  of  establishing  the  debt,  amounted  to  the  sum  of  683L 
16*. 

To  this  report,  exceptions  were  taken  by  Elizabeth  Goater,  the  ad- 
ministratrix of  Henry  Goater,  deceased. 

Olasse  and  WelfordL,  in  support  of  the  exceptions.  This  was  a 
claim  which  originated  in  the  Master's  office,  where  the  practice  is 
that  the  party  claiming  shall  support  that  claim  by  his  affidavit ;  but 
if  the  debt  is  contested  no  attention  is  to  be  given  to  the  affidavit— 
Fladong  v.  TFtn/er,  19  Ves.  196.  If,  therefore,  the  debt  was  barred 
by  the  Statute  of  Limitations,  the  creditor  to  take  it  out  of  the  statute 
must,  under  the  9  Greo.  4,  c.  14,  show  an  unqualified  acknowledgment 
of  the  debt  or  a  subsequent  promise  to  pay.  Now,  the  affidavit  of 
Mr.  Dunn  was  wholly  ineffectual  for  that  purpose,  and  the  letter  of 
the  testator  contained  neither  an  acknowledgment  nor  promise  to 
pay.  This  principle  was  clearly  established  in  the  case  of  Tanner  v. 
Smarts  6  B.  &  C.  603 ;  s.  c.  6  Law  J.  Rep.  K.  B.  218.  A  strict  con- 
struction has  been  put  upon  promises  of  this  kind,  for  where  a  letter 
was  written,  saying,  "  I  have  been  in  daily  expectation  of  being  ena- 
bled to  give  a  satisfactory  reply  respecting  the  demand.  I  propose 
being  in  Oxford  to-morrow,  when  I  will  call  upon  you  on  the  mat- 
ter," it  was  held  not  to  be  an  acknowledgment  implying  a  promise 
to  pay,  but  one  reserving  it  for  future  consideration.  Morrell  v.  Friths 
3  Mee.  &  W.  402 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  172.  So  again, 
"  I  will  not  fail  to  meet  Mr.  Hart  on  fair  terms,  and  have  now  a  hope 
that  before  perhaps  a  week  from  this  date  I  shall  have  it  in  my  power 
to  pay  him,  at  all  events,  a  portion  of  the  debt,  when  we  shall  settle 
about  the  liquidation  of  the  balance."  Hlari  v.  Prendergust^  14  Mee. 
&  W.  741 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  223 ;  this  was  held  to 
be  a  mere  expression  of  hope,  and  not  any  express  promise  or  acknow- 
ledgment implving  a  promise  to  pay.  Spimg  v.  Wright^  9  Mee.  & 
W.  629 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  144 ;  Oripps  v.  Davis,  12 
Mee.  &  W.  159 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  217 ;  Bxmtledge 
V.  Ramsay,  8  Ad.  &  E.  221 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B,  156.  A 
letter,  also,  saying,  ^^  I  never  shall  be  able  to  pay  you  in  cash,  but  you 
may  have  any  of  the  goods  we  have  at  the  Pantechnicon  by  paying 
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the  expenses  inctmred  thereon,  without  which  they  cannot  be  taken 
out,  as  before  agreed  when  Mr.  F.  was  in  town/'  was  held  not  to  be 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations.  Cauh 
ley  y.  Fv/mell^  20  Law  J.  Rep.  (n.  s.)  C.  P.  197.  In  another  case  a 
party  wrote,  ^  I  am  ready  to  put  it  out  of  my  power  to  take  adran- 
tage  of  the  Statute  of  Limitations,  and  wiU  immediately  give  my 
note  for.  what  is  due.  To  pay  you  now  or  within  the  year,  I  am 
unable."  In  the  same  letter  he  required  that  the  amount  due  should 
be  ascertained  before  giving  his  note.  In  this  case  the  promise  was 
held  unconditional,  not  to  depend  on  the  ascertaining  the  sum  due. 
Gardner  ▼.  M^MahoHj  3  Q.  B.  Rep.  661 ;  s.  o.  11  Law  J.  Rep.  (n.  b.) 
Q.  B.  297.  In  the  present  state  of  the  authorities  it  could  not  be 
sedd  that  any  acknowledgment  or  promise  had  been  made  to  pay  the 
bills  so  as  to  take  them  out  of  the  Statute  of  Limitations. 

E.  F.  Smithy  tot  Grace  Wells,  in  support  of  the  Master's  report,  was 
not  heard. 

The  Master  of  the  Rolls.  In  this  case  the  creditor  caused  a 
letter  to  be  written  to  the  debtor  requiring  payment  of  the  debt  or 
further  security,  and  received  an  answer  from  the  debtor,  saying,  in 
eflFect,  « I  shaU  soon  be  in  Hampshire,  when  I  trust  every  tiung  will 
be  arranged  agreeable  to  the  wishes"  of  his  creditor.  This  was  not 
like  a  contingent  promise ;  the  wish  of  the  creditor  was  for  payment) 
the  answer,  therefore,  was  consequent  upon  the  application,  and  could 
only  amount  to  a  promise  to  do  that  which  the  creditor  required, 
which  was  to  pay,  and  that  in  the  mean  time  the  lett^  should  ope** 
rate  as  a  further  security.  The  exceptions,  therefore,  must  be  over« 
ruled. 


CouBTOY  v.  Vincent.^ 

March  6, 16, 1852. 

Accountant-  General  —  Ftmd    in    Court — Annuity  —  Check  —  Seiz* 
ure^Jurisdiction-^l  &  2  Vict.  c.  110,  s.  11 ;  3  4-  4  Vict.  c.  82. 

W.  C.  being  in  receipt  of  an  annuity  payable  out  of  stock  standing  in  the  name  of  the  Ac- 
oonntant-General,  oecame  indebted  to  F.  C.  who  bron^^t  an  action  against  him  and  ob* 
tamed  a  judgment,  upon  whidi  a  Jieri  faciaa  was  issued,  bat  nothing  was  found  npon 
which  to  execute  it  Upon  half  a  year's  annuity  falling  due,  T.  C.  obtamed  an  order  stop- 
ping the  Acconntant-General  from  parting  with  the  check ;  but  upon  a  petition,  ^e  court 
denned  to  TnA^ra  an  order  authorizing  the  sheriff  to  seize  the  check  or  to  direct  it  to  he 
dealt  with  as  if  it  was  standing  in  the  name  of  a  trustee,  and  the  petition  was  dismissed. 

This  was  the  petition  of  Frederick  Courtoy,  one  of  the  seven  child- 
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ren  of  William  Courtoy,  praying  that  the  Accountant-General  might 
be  ordered  not  to  pay  to  William  Courtoy,  or  his  solicitor,  a  check 
for  68/.  55.,  but  that  he  might  deliver  it  to  the  sheriff  of  Middlesex,  or 
allow  him  to  seize  the  same  under  a  writ  of  fieri  facias^  in  part  satis- 
faction of  a  judgment  at  law ;  or  that  the  check  might  be  cancelled, 
and  the  money,  together  with  all  other  sums  which  should  accrue  due 
upon  an  annuity  of  120Z.  payable  to  William  Courtoy  during  his  life, 
might  be  paid  to  the  petitioner  until  the  judgment  obtained  by  him 
should  be  satisfied. 

John  Courtoy,  by  his  will,  dated  the  28th  of  May,  1814,  after  di- 
recting payment  of  his  debts,  gave  all  the  remainder  of  his  property 
to  George  Narbonne,  Vincent  Robert  Lovelace,  Rowland  Edward 
Williams,  and  Charles  Drummond,  their  executors  and  administra- 
tors, upon  trust  to  receive  the  interest  and  dividends,  and  therewith 
and  with  his  property  so  given  to  them  in  the  first  place  to  pay  to  his 
son,  George  Courtoy,  an  annuity  of  200/.  a  year  by  even  half-yearly 
payments  to  be  continued  during  his  life ;  and  he  directed  that  in  case 
his  son  George  should  sell  or  dispose  of  such  annuity,  then  that  the 
same  should  cease  and  become  null  and  void ;  and  on  the  decease  of 
his  son  the  testator  directed  that  his  executors  and  trustees  should, 
out  of  the  moneys  so  given  to  them,  cause  the  sum  of  4,000/.,  being  as 
near  as  might  be  the  principal  requisite  for  the  payment  of  such  an- 
nuity,  to  be  divided  in  equal  shares  amongst  all  and  every  the  children 
of  his  son  George,  should  there  be  any  living  at  his  decease,  but  if 
any  or  either  of  them  should  die  under  the  age  of  twenty-one  years 
without  having  been  married,  then  the  share  of  him  or  her  so  dying 
should  be  equally  divided  among  the  survivors,  but  in  case  there 
should  be  no  child  of  his  son  that  should  attain  the  age  of  twenty- 
one  years  or  be  married,  then  the  testator  directed  that  the  4,000/. 
should  be  paid  to  the  children  of  his  son  William  Courtoy  upon  and 
subject  to  the  like  contingencies,  conditions,  and  limitations  as  were 
before  directed  and  described  in  respect  of  the  children  of  his  son 
George. 

The  testator  also  directed  his  executors  and  trustees  to  pay  unto 
his  son  William  Courtoy,  one  annuity  or  clear  yearly  sum  of  100/. 
(which  upon  the  decease  of  M.  A.  WooUey  he  directed  to  be  in- 
creased to  120L)  during  his  life,  by  two  even  and  equal  half-yearly 
payments,  to  begin  on  the  first  day  of  the  month  next  after  his  de- 
cease; and  upon  the  decease  of  his  son  (William,)  to  cause  the  sum 
of  2,000/.  to  be  divided  in  equal  proportions  among  his  children  as 
they  should  arrive  at  the  age  of  twenty-one  years  or  be  married,  which 
should  first  happen,  with  benefit  of  survivorship  among  them.  And 
the  testator  added,  "  In  order  the  more  effectually  to  prevent  his  (Wil- 
liam's) defeating  my  intention  in  his  favor,  and  to  prevent  his  dis- 
posing of  such  annuity,  or  making  it  subject  to  his  debts,  I  direct 
that  the  same  shall  become  void  and  forfeited  in  case  he  shall  sell  or 
dispose  of  the  same.  And  as  my  son  William  may  depart  this  life 
leaving  children  or  a  child  not  of  age  to  claim  a  part  or  the  whole  of 
such  sum,  then  my  will  is  that  such  annuity  or  yearly  sum  of  100/. 
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shall  be  paid  to  bis  wife  for  tbe  maintenance  and  support  of  such 
cbild  or  children  until  he,  she,  or  they  shotdd  become  of  age  to  claim 
their  proportions  of  such  legacy ;  but  in  case  there  shall  be  no  wife 
of  my  son  WiUiam  Uying  at  his  decease,  then  it  is  my  will  that  my 
executors  and  trustees  shall  apply  such  annual  sum  of  100/.  in  such 
way  as  they  in  their  judgment  shall  think  most  for  the  benefit  of  such 
child  or  children  until  he,  she,  or  they  shall  attain  the  age  of  twenty- 
one  years  or  become  married,  which  shall  first  happen,  and  entitled 
to  the  whole  or  a  proportion  of  the  aiim  or  sums." 

The  will  was  proved  by  all  the  executors  on  the  7th  of  January, 
1819. 

A  sum  of  21,000/.  consols  was  set  apart  in  the  name  of  the  Ac- 
countant-General  to  an  account  entitied  "  The  Annuitants  Account," 
to  answer,  among  others,  these  annuities,  with  liberty  for  any  person 
interested  to  apply  upon  the  decease  of  any  or  either  of  the  annui- 
tants. 

In  August,  1848,  George  Courtoy  died,  without  ever  having  had 
any  child  or  children.  The  petitioner  was  one  of  the  seven  children 
of  William  Courtoy,  then  living,  all  of  whom  had  attained  the  age 
of  twenty-one  years. 

On  the  7th  of  May,  1849,  so  much  of  the  stock  then  standing  to 
"  The  Annuitants  Account"  as  would  be  sufficient  to  raise  4,0001. 
was  directed  to  be  sold,  and  the  proceeds,  with  so  much  of  the  cash 
as  would  be  equal  to  the  dividends,  was  directed  to  be  carried  to 
"  The  Account  of  the  children  of  William  Courtoy,  and  the  persons 
claiming  under  them,"  and  it  was  ordered,  amongst  other  things,  that 
one  equal  seventh  part  thereof  should  be  paid  to  the  petitioner,  Fre- 
derick Courtoy. 

Under  this  order  the  sum  of  589/.  65.  6(L  was  received  by  William 
Courtoy,  by  virtue  of  a  power  of  attorney  executed  by  Frederick 
Courtoy,  who  was  at  that  time  with  his  regiment  in  India. 

William  Courtoy  paid  no  more  than  70/.  of  this  sum  to  Frederick 
Courtoy,  who  brought  an  action  against  WiUiam  Courtoy  in  the 
Court  of  Common  Pleas  for  the  balance,  and  the  22d  of  December, 
1851,  obtained  final  judgment  for  519/.  6s.  6^.,  together  with  9/.  5#« 
6d.  for  costs. 

A  writ  otfi.fa,  was  then  issued,  and  the  sheriff  of  Middlesex  was 
directed  to  levy  the  debt  and  costs,  but  he  had  not  been  able  to  dis- 
cover that  William  Courtoy  had  any  property.  Upon  the  half  year's 
annuity  falling  due  in  January  last,  the  petitioner  obtained  an  order 
restraining  the  Accountant-Creneral  from  parting  with  the  check, 
and  presented  this  petition. 

BaggcMay^  in  support  of  the  petition,  contended  that  by  the  1  &  2 
Vict,  c  110,  s.  12,  the  sheriff  was  empowered  to  seize  money,  bank- 
notes, checks,  bills  of  exchange,  &c.,  and  by  the  3  &  4  Vict.  c.  82,  s. 
1,  the  superior  courts  of  Westminster  were  authorized  to  make  or- 
ders as  to  any  stocks,  funds,  annuities,  or  shares  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery,  the  same  as  if  it  had 
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been  standing  in  the  name  of  a  trastee  of  the  judgment  debtor.  The 
act,  therefore,  gave  the  petitioner  a  security  upon  the  fund,  which 
this  court  would  enforce  by  making  such  an  order  as  wotdd  enable 
the  sheriff  to  make  the  check  available  for  payment  of  the  debt 
This  had  been  held  in  Watts  v.  Jeffereys^  3  Mac.  &  Gor.  878 ;  s.  c. 
20  Law  J.  Rep.  (n.  s.)  Chanc.  659 ;  6  Eng.  Rep.  6,  and  the  court  had 
decided  that  a  party  was  entitled  to  a  stop  order  to  restrain  a  debtor 
from  receiving  dividends  of  stock,  so  as  to  prevent  him  from  defeat- 
ing or  diminishing  security  given  by  the  act. 

Fooksy  control,  insisted  that  the  sheriff  might  apply  to  the  Account- 
ant-General  for  the  check,  who,  however,  had  no  power  to  part  with 
it.  The  petitioner's  father  also  was  paralytic,  and  was  quite  incapa* 
ble  of  giving  any  instructions  to  his  solicitor  respecting  it.  The 
check  was  drawn  in  favor  of  William  Courtoy.  Could  the  court, 
therefore,  proceed  further  with  this  application  ?  It  wotdd  be  recol- 
lected that  this  was  an  annuity  given  to  William  Courtoy  for  life, 
with  a  provision  declaring  it  void  if  he  assigned  or  sold.  If^  therefore, 
the  court  made  any  order,  the  annuity  became  void,  as  the  gift  was 
made  upon  a  conmtional  limitation,  which  differed  altogether  in  ef- 
fect from  a  clause  of  forfeiture.  It  was,  therefore,  submitted  that  the 
court  would  do  no  more  than  the  annuitant  was  permitted  to  do  by 
ilie  wilL  In  Miles  v.  Presland^  2  Beav.  300 ;  s.  c.  4  MyL  &  Cr.  431, 
it  was  held,  that  the  court  had  no  jurisdiction  under  the  1  &  2  Vict, 
c  110,  8. 14,  to  order  moneys  invested  in  the  name  of  the  Accountant* 
Gtenmd  to  stand  charged  with  a  debt  upon  a  judgment  recovered  at 
law  against  the  party  entitled  to  the  funds ;  and  this  court  had  no 
jurisdiction  to  make  any  order  which  would  divert  the  fund  from  the 
purpose  to  which  it  was  applied  by  the  testator —  HuJkes  v.  Day^  10 
Sim.  41 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc  21. 

Baggallayy  in  reply. 

« 

Thb  Master  of  thb  Rolls.  I  have  considered  this  case,  and 
doubt  whether  I  have  power  to  make  any  order.  I  cannot  authorize 
the  sheriff  to  seize  the  check,  neither  do  I  think  I  can  direct  it  to  be 
dealt  with  as  if  it  was  standing  in  the  name  of  the  trustee.  I  consi- 
der, therefore,  that  I  must  dismiss  the  petition,  that  an  opportunity 
may  be  given  for  an  appeaL 

BaggaUay  asked  that  the  order  restraining  the  Accountant-Gene- 
ral  from  parting  with  the  check  might  be  continued. 

The  Master  of  the  Rolls.  I  think  I  may  continue  this  order. 
Robinson  v.  Wood,  5  Beav.  388 ;  s.  c.  12  Law  J  Rep.  (n.  b.)  Chanc  93. 
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HlOKLINO  V.   BOTER.^ 
February  18  and  14,  and  Norember  6, 1851. 

Will —  Construction —  Specific  Legatee  of  Leaseholds  liable  for  Dir 

lapidations. 

A  testatrix,  by  ber  will,  beqoeatiied  certain  leasefaold  property,  being  booses,  to  A,  abeo* 
lately  for  all  the  residae  of  the  term,  "•  subject  to  the  payment  of  the  rent,  and  the  perform- 
ance of  the  covenants  reserred  and  contained  in  the  lease;**  and  she  beoneathed  her 
residnary  real  and  personal  estate,  subject  to  the  payment  of  her  debts,  foneral,  testament* 
aiy,  and  other  expenses,  to  B,  absolutely :  — 

Hdd^  both  upon  principle  and  construction,  reTersing  the  decision  of  Wigram,  Y .  C^  that, 
infer  s«.  A,  and  not  the  residuary  legatee,  was  liable  for  dilapidations  existing  at  the  death 
of  the  testatrix ;  and  that  A  should  indenmify  the  executors  of  the  testatrix  against  liability 
before  being  let  into  possession. 

Distinction  between  a  liability  of  this  description  and  a  liability  by  mortgage,  && 

Hdd^  also,  under  the  drcnmstances  of  this  case,  that  the  specific  legatee  was  sufficiently  re- 
presented upon  the  appeal  by  the  executors  of  the  testatrix ;  but  time  was  given  him  to 
present  a  petition  to  have  the  case  reheard,  if  he  should  be  so  advised. 

This  was  an  appeal  from  the  decision  of  Wigram,  V.  C.  The 
facts  of  the  case  are  fully  stated  in  the  judgment.  In  addition  to  the 
cases  referred  to  and  commented  on  in  the  judgment,  the  following 
cases  were  cited  in  the  arguments  by 

The  Attorney- General^  (Sir  John  Romilly,)  and  Shapter,  for  the  ap- 
peal—  Simmons  v.  Bolland,  3  Mer.  547-;  Wildridge  v.  M^Kane,  1 
Mylne  &  Cr.  122 ;  Thomas  v.  Montgomery^  1  Russ.  &  M.  729 ;  Ver- 
nan  v.  Lord  Egmonty  1  Bligb,  (n.  s.)  554 ;  Cox  v.  King^  9  Beav.  530 ; 
and  Burch  v.  Coney^  14  Jur.  1009. 

Teed  and  Craig^  contra. 

November  6.  Lord'Chancbllor.  In  this  case  the  defendant  has 
appealed  against  so  much  of  an  order  made  on  the  12th  July,  1844, 
by  Wigram,  V.  C,  when  the  cause  came  on  for  further  directions,  as 
directed  that  a  certain  sum  of  stock  should  be  set  aside  to  indemnify 
the  executors  of  the  testatrix  in  the  cause  against  liabilities  in  respect 
of  repairs  of  premises  held  under  a  lease  which  was  bequeathed  by 
the  will  of  the  sciid  testatrix.  The  material  facts  of  the  case  are  as 
follows :  —  Zillah  Taylor,  by  her  will,  dated  the  27th  October,  1837, 
bequeathed  certain  leasehold  property  to  Richard  Ashby,  his  execu- 
tors, administrators,  and  assigns,  absolutely,  during  the  residue  of  her 
term  to  come  therein,  subject  to  the  payment  of  the  rent  and  perform- 
ance of  the  covenants  reserved  and  contained  in  the  lease  under  which 
she  held  the  same  premises ;  and  as  to  her  residuary  real  and  personal 
estate,  subject  to  the  payment  of  her  debts,  funeral,  testementary,  and 
other  expenses,  she  gave,  devised,  and  bequeathed  the  same  to  James 
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Boyer,  his  heirs,  executors,  administrators,  and  assigns,  absolutely. 
In  September,  1839,  Ziliah  Taylor  died,  and  shortly  afterwards  two 
of  her  executors  filed  a  bill  for  the  administration  of  her  personal 
estate.  By  the  decree,  dated  the  28th  May,  1842,  it  was  referred  to 
the  Master  to  take  the  usual  accounts,  and  to  make  certain  inquiries 
as  to  liabilities.  The  Master,  by  his  repcnrt,  dated  the  26th  April| 
1844,  certified  that,  by  indenture  of  lease  of  the  7th  April,  1803,  a 
piece  of  jnround,  and  seventeen  messuages  thereon,  were  granted  to 
OeorTC  Taylor  for  ninety-nine  years,  from  the  2dth  March  then  lasti 
and  that  such  indenture  contained  a  covenant  on  the  part  of  the  said 
George  Taylor,  his  executors,  administrators,  and  assigns,  to  keep  the 
said  messuages  and  premises,  and  all  buildings  that  might  thereafter 
be  erected  on  the  said  piece  of  ground,  in  prc^)er  repair  and  condition^ 
during  the  continuance  of  the  said  term;  and  that  the  said  Gteorge 
Taylor  made  three  underleases  of  different  parts  of  the  premises  com* 
prised  in  the  lease, with  similar  covenants  to  repair;  and  that  the 
said  George  Taylor  bequeathed  the  premises  comprised  in  the  lease 
to  his  cousin  Gecx-ge  Taylor,  a  brother  of  Ziliah  Taylor,  the  testatrix, 
and  that  the  testatrix  became  entitled  to  tiie  same  under  the  will  of 
her  said  brother ;  and  that  at  the  time  of  her  death  dilapidations  had 
taken  place,  (but  whether  any  of  the  dilapidations  had  taken  place 
before  she  became  possessed  of  the  premises  he  could  not  state,)  and 
that  in  November,  1839,  it  would  have  required  1849^  to  be  laid  out 
for  the  purpose  of  putting  the  premises  in  repair,  but  that  in  April, 
1843, 1369h  only  would  have  been  required  for  that  purpose.  By  an 
order  made  on  the  12th  July,  1844,  on  further  directions,  by  Wigram, 
V.  C,  it  was  ordered,  among  other  things,  that  150(M.  Bank  3t  per  cent 
annuities  should  be  carried  over  to  an  account  to  be  enticed  "  The  Ex- 
ecutor's  Indemnity  Account,"  and  that  the  dividends  should  be  laid  out 
in  the  purchase  of  like  stock  in  trust  in  the  cause  to  the  like  account ; 
and  it  was  ordered  that  Richard  Ashby  should  be  let  inlx)  possession, 
and  that  the  deeds  should  be  delivered  up  to  him  and  the  rents  paid 
to  him ;  and  it  was  ordered  that  James  Boyej  should  be  at  liberty  to 
take  legal  proceedings  to  compel  the  under-lessees  or  occupying  tenants 
to  make  good  the  dilapidations,  and  that  he  should  be  at  liberty  to 
make  use  of  the  names  of  the  executors  of  the  testatrix,  who  were  to 
be  indemnified  therein  out  of  the  indemnity  fund.  In  April,  1846, 
James  Boyer  died ;  and  by  an  order,  dated  th©  7th  May,  1846,  made 
on  the  petition  of  his  executors,  it  was  ordered  that  they  should  be  at 
liberty  to  take  proceedings  to  compel  the  under-lessees  or  occupying 
tenants  to  make  good  the  dilapidations,  and  that  they  should  be  at 
liberty  to  use  the  names  of  the  surviving  execut(»8  of  the  testatrix. 
By  another  order,  made  on  the  30th  May,  1846,  on  the  petition  of  the 
surviving  executors  of  the  testatrix,  it  was  ordered  that  the  legacy 
duty  on  the  residue  of  the  testatrix's  estate,  with  certain  costs,  should 
be  paid  partly  out  of  the  executors'  indemnity  fund,  and  that  the  divi- 
dends of  the  fund  should  be  paid  to  the  executors  of  James  Boyer, 
and  that  the  deficiency  in  the  indemnity  fund  caused  by  such  pay- 
ments thereout  should  be  made  up  out  of  certain  other  funds.  In 
the  year  1847  Richard  Ashby  died.     William  Cherrington  the  young- 
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er,  as  one  of  the  somving  execatore  of  James  Boyer,  has  appealed 
fiom  eo  much  of  the  order  of  the  12th  July,  1844,  as  directed  15002. 
stock  to  be  earned  OTer  to  an  account  to  be  entitled  ''  The  Executors' 
Indemnity  Account,"  and  the  dividends  invested  in  trust  in  the  like 
account,  and  the  executors  of  the  testatrix  indemnified  thereout;  and 
from  so  much  of  the  order  of  the  dOih  May,  1846,  as  directed  the  de- 
ficiency in  the  trustees'  indemnity  fund  to  be  made  good ;  and  the 
appellant  prayed  that  what  remained  of  the  indemnity  fund,  after  the 

Sayments  directed  by  the  order  of  the  30th  May,  1846,  with  the  divi- 
ends  thereof,  should  be  paid  to  himself.  The  appellant  insists  that 
the  effect  of  the  bequest  of  the  lease  was  such  that  the  legatee  took 
subject  to  all  the  liabilities  which  were  attached  to  the  lease,  and 
that  the  legatee,  and  not  the  testatrix's  estate,  was  bound  to  pay  the 
expense  of  the  repairs,  or  the  consequences  of  any  action  for  the  breach 
of  the  covenant  for  repair.  I  am  of  opinion  that,  by  the  express 
terms  of  the  will  of  Zillah  Taylor,  Richard  Ashby  was  to  take  the 
leasehold  property  cum  anere. 

Upon  the  part  of  the  respondents,  the  cases  of  Cochrane  v.  Bobin^ 
son^  11  Sim.  378,  and  Fletcher  v.  Stephenson,  3  Hare,  360,  were  cited 
at  the  bar,  but  it  does  not  appear  that  the  will  contained  any  expres- 
sions similar  to  those  in  the  will  of  Zillah  Taylor.  But  there  are  two 
cases  in  which  words  occur  similar  to  those  which  the  testatrix  has 
used.  In  Serle  v.  St.  Eloyj  2  P.  Wms.  385,  the  testator  devised  land 
in  D  to  Af  an  infant,  at  her  age  of  twenty-one  years,  subject  never- 
theless to  the  incumlminces  thereon,  the  rents  in  the  mean  time  to  be 
paid  to  her  father  for  her  maintenance,  and  devised  his  other  lands  to 
trustees  for  payment  of  his  debts.  The  land  in  D  being  in  mortga^, 
this  mortgage  was  ordered  to  be  discharged  by  money  arising  firom  the 
sale  of  his  other  estate.  It  was  objected  that  the  land  in  D  was  devised 
subject  to  the  incumbrances  thereon,  for  which  reason  the  devisee  must 
take  it  cum  onere  ;  but  the  Master  of  the  Bolls  said  that  the  devise  of  the 
estate  subject  to  the  incumbrances  was  no  more-than  what  was  implied, 
for  the  testator  could  not  do  otherwise ;  but  when  the  testator  devised 
other  lands  to  pay  his  debts,  all  his  debts  must  be  intended ;  and  that  was 
the  stronger,  byreason  of  the  disposition  of  the  interim  rents,  which  was 
as  much  as  to  sa^  that  they  should  not  go  in  discharge  of  the  mortgage. 
In  the  case  of  waves  v.  Hicks,  6  Sim.  391,  a  testator  devised  real 
estate,  subject  nevertheless  to  such  charges  and  incumbrances  as 
should  at  the  time  of  his  decease  be  existing  thereon,  by  virtue  of  any 
marriage  settlement  or  otherwise ;  and  he  bequeathed  his  residuary 
personal  estate,  subject  and  charged  with  the  payment  of  all  his  debts 
at  the  time  of  his  decease ;  the  real  estate  was  in  mortgeige  to  secure 
a  sum  settled  on  his  daughter  on  her  marriage,  and  in  the  mortgage 
deed  there  was  the  usual  covenant  for  payment  of  the  money.  The 
Vice-Chancellor  held  that  the  mortgaged  premises  were  charged  with, 
and  sulqect  and  liable  in  the  first  instance  to,  the  payment  of  that 
sum ;  and  he  grounded  his  decision  partly  on  the  words  "  subject 
nevertheless,"  &c.,  and  partly  on  the  distinction  between  an  ordinary 
mortgage  and  the  provision  in  a  settlement ;  and  he  quoted  the  words 
of  Lord  Hardwicke  in  Lanoy  v.  The  Duke  of  Alhol,  2  Atk.  445,  where 
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his  lordship  remarks — "  There  being  a  borrowing  and  a  lending  in 
the  case  ot  a  mortgage,  the  real  estate  is  considered  only  as  a  pledge, 
and  the  personal  estate,  which  is  the  natural  fund,  is  liable  in  tae 
first  place.''  There  is  this  distinction  between  testamentary  dispo- 
sitions of  mortgages  and  of  leaseholds — the  words  "  subject"  occ^ 
when  used  in  reference  to  mortgages,  are  not  useless  surplusage, 
even  when  they  are  not  construed  to  import  that  the  party  is  to  take 
cum  onerCy  for  they  may  be  intended  to  prevent  disappointment,  and 
perhaps  disputes  or  doubts,  by  showing  at  once  that  the  estate  is  in 
mortgage,  which  might  not  otherwise  be  known  to  be  so.  But  the 
words  "  subject"  &c.,  when  used  with  reference  to  property  which  has 
already  been  described  as  leasehold,  are  mere  useless  surplusage,  un- 
less they  are  used  to  signify  that  the  bequest  is 'to  be  subject  to  the 
performance  of  the  covenant  to  repair  in  respect  of  dilapidations  ex- 
isting at  the  time  of  the  testator's  death  ;  and  the  court  aght  not, 
without  some  special  reason,  to  construe  words  as  mere  surplusage 
which  may  fairly  be  held  to  have  been  employed  for  some  useful  pur- 
pose. Independently,  however,  of  any  direction  in  the  will,  it  ap- 
pears to  me  to  be  only  natural,  and  in  accordance  with  the  presum- 
able intention  of  a  testator  who  makes  a  specific  bequest  of  leaseholds, 
that  the  legatee  should  take  them  subject  to  the  burthen  of  putting 
them  in  repair.  It  is  true  that,  except  in  special  cases,  the  general 
personal  estate  is  the  natural  fund  for  the  payment  of  debts,  and 
other  kinds  of  property  are  commonly  exonerated.  But  the  doctrine 
of  exoneration  has,  in  reality,  no  application  to  such  a  case  as  the 
present.  Lord  Ilardwicke,  in  the  passage  quoted  by  the  Vice-Chan- 
cellor  in  Serle  v.  Si.  Eloy^  has  pointed  out  the  distinction  between  ordi- 
nary mortgages  and  provisions  in  a  settlement ;  and  even  in  the  case 
of  a  mortgage,  Scott  v.  Becher^  5  Mad.  96 ;  The  Earl  of  Uchester  v. 
Hie  Earl  of  Carnarvon^  1  Beav.  209 ;  and  Tlie  Earl  of  Clarendon  v. 
Barhaniy  1  Y»  &  C.  C.  C.  688,  show  that  where  the  mortgage  debt 
was  not  the  original  debt  of  the  person  whose  estate  is  to  be  admi- 
nistered, and  he  had  not  made  it  his  own  otherwise  than  by  receiv- 
ing for  his  own  benefit  from  the  original  debtor  assets  sufficient  to 
pay  all  the  debts  of  such  original  debtor,  the  estate  must  bear  the  bur- 
then, even  though  the  person  whose  estate  is  to  be  administered  has 
charged  other  parts  of  his  property  with  the  payment  of  all  his  debts, 
and  though  by  receiving  such  assets,  he  has  made  himself,  in  one 
sense,  personally  liable  to  pay  the  mortgage;  and  if  there  is  a  dis- 
tinction between  an  ordinary  mortgage  and  a  provision  in  a  settle- 
ment as  regards  exoneration,  there  is,  at  least,  an  equal  distinction 
between  mortgages  and  the  present  case.  The  general  personal 
estate  of  the  testatrix  never  received  any  thing  which  it  was  under  a 
natural  obligation,  as  it  were,  to  return  or  replace,  as  in  the  case  of  a 
mortgage  debt  Nor  was  the  liability  in  respect  of  the  dilapidations, 
in  strictness,  an  actual  debt  of  the  testatrix,  for  non  constat  jjut  that 
as  soon  as  the  lessor  should  require  repairs  to  be  done,  the  under  les- 
sees would  do  them.  On  both  these  grounds,  namely,  the  language 
of  the  will  and  general  principles,  or  on  either  of  these  grounds  smgly, 
I  am  of  opinion  that  Richard  Ashby  was  liable,  as  between  himself 
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bn  the  one  hand,  and  the  execators  of  the  testatrix  and  her  residuary 
legatees  on  the  other  hand,  to  do  the  repairs  in  respect  of  dilapi- 
dations existing  at  the  time  of  the  textatrix's  decease ;  and  I  think 
that  he  has  been  sufficiently  represented  by  the  executors  of  the  tes- 
tatrix and  their  counsel  to  authorize  me  to  express  this  opinion ;  but 
still  I  think  he  was  properly  made  a  party  in  respect  of  this  questioUi 
and  that  his  personal  representative  ought  to  have  been  served.  But, 
whatever  ma^  be  the  case  with  regard  to  the  liability  in  respect  of 
the  dilapidations,  as  between  the  residuary  and  specific  legatees,  no 
disposition  made  by  the  testatrix,  and  no  expression  of  intention  on 
her  part,  can  alter  the  rights  of  the  lessor.  The  testatrix  was  an  as- 
signee of  the  lease,  2  Piatt  on  Leases,  419,  and  the  rule  is,  that  <<  an 
assignee  cannot,  by  assigning  over,  get  rid  of  his  liability  for  breaches 
of  covenants  committed  during  the  period  of  his  occupation."  2 
Piatt,  417.  The  executors  of  the  testatrix,  therefore,  are  liable  in  re- 
spect of  the  dilapidations  as  between  themselves  and  the  lessor,  and 
they  are  entitled  to  an  indemnity  in  respect  of  such  liability.  This  lia- 
bility is  uncertain,  inasmuch  as  the  under  lessees  might  do  the  repairs  in 
fulfilment  of  their  covenants  with  George  Taylor ;  or  the  personal  re- 
presentative of  Richard  Ashby  may  do  them  in  accordance  with  the 
directions  in  the  will :  and  the  fact  that  the  liability  is  uncertain  is  a 
sufficient  reason  why  the  executors  did  not  and  could  not  discharge 
that  liability  when  they  paid  the  general  debts  of  the  testatrix,  and 
why,  not  being  able  to  discharge  the  liability,  they  should  retain  a  fund 
to  indemnify  themselves  against  it.  I  do  not  consider  the  lessor  to  be 
barred  by  not  having  come  in  before  the  Master ;  for  in  this  case  the 
liability  was  known,  and  yet  at  the  same  time  it  was  uncertain  whe- 
ther it  would  not  be  removed  by  the  repair  of  the  premises,  as  in  fact 
it  has  been  partially  removed  by  a  considerable  expenditure  since  the 
death  of  the  testatrix.  It  has  been  objected,  that  the  right,  if  any| 
of  the  appellant,  has  been  waived  by  the  petition  of  the  7th  Ma^, 
1846,  and  the  order  obtained  thereon.  This  objection,  however,  is 
not  tenable,  for  the  executors  of  James  Boyer  were  entitled  to  the 
residuary  estate,  and  the  residuary  estate  was  liable  to  the  lessor,  and 
the  under  lessees  were  liable  to  those  claining  under  Greorge  Taylor 
and  the  testatrix ;  and  the  executors  of  James  Boyer  were  justified  in 
endeavoring  to  compel  the  under  lessees  to  repair,  for  the  purpose  of 
removing  the  liability  of  the  residuary  estate  of  the  lessor.  But  this 
did  not  affect  their  right,  as  between  Richard  Ashby  and  themselves,  to 
require  that  the  expense  of  the  repairs  should  be  borne  by  Richard  Ash- 
by rather  than  the  residuary  estate.  In  Shadbott  v.  WoodfcMy  2  ColL 
30,  it  was  held  that  an  executor,  who  has  assented  unconditionally 
to  a  specific  bequest  of  the  testator's  personal  estate,  is  not  entitled 
to  an  indemnity  out  of  the  testator's  general  estate  in  respect  of  his 
covenant  contained  in  the  lease.  But  in  this  case  it  does  not  appear 
that  such  an  assent  was  given.  I  think  that  the  order  of  the  12th  July, 
1844,  was  wronff  in  directing  the  possession  of  the  leaseholds  to  be 
given  up  to  Richard  Ashby.  I  conceive  that  he  ouffht  to  have 
been  required  to  give  an  indemnity  to  the  executors  of  uie  testatrix 
against  the  liability  before  being  let  into  possession ;  and  then  there 
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would  be  no  need  of  impounding  any  part  of  the  residuary  estate  for 
the  purpose  of  indemnifying  the  executors  of  the  testatrix.  How  to 
make  a  decree  which  will  be  consistent  with  the  rights  and  equities 
of  the  various  parties  interested,  namely,  the  executors  of  the  testatriX| 
the  executors  of  James  Boyer,  the  executors  of  Richard  Ashby,  and 
the  lessor,  was  not  a  matter  which  it  was  easy  to  determine.  But 
for  the  reasons  I  have  given,  I  think  I  shall  be  accomplishing  this,  as 
far  as  may  be,  by  declaring  that  Richard  Ashby  took  the  premises 
subject  to  the  liability  of  performing  the  covenant  to  repair  contained 
in  the  lease  under  which  the  testatrix  held  the  premises ;  and  by  di- 
recting Mary  Griffin,  the  personal  representative  of  Richard  Ashby, 
to  deliver  up  possession  to  the  executors  of  the  testatrix  until  she  shall 
either  do  the  repairs,  or  cause  them  to  be  done  by  the  under  lessees^ 
or  shall  otherwise  indemnify  the  executors  of  the  testatrix  against 
their  liability ;  and  that  the  present  indemnity  fund  be  made  up  as  di- 
rected by  the  order  of  the  30th  May,  1846  ;  and  that  when  the  execu- 
tors of  the  testatrix  shall  have  been  so  indemnified  by  the  personal 
representative  of  Richard  Ashby,  then  the  fund  retained  as  an  indem- 
nity out  of  the  original  fund  be  paid  to  the  executors  of  James  Bow- 
yer,  and  the  dividends  be  paid  to  them  in  the  mean  time ;  and  that 
the  personal  representative  of  Richard  Ashby  be  at  liberty  to  take 
proceedings  against  the  under  lessees,  and,  for  that  purpose,  to  use 
the  names  of  the  executors  of  the  testatrix,  they  being  indemnified 
therein  out  of  the  fund  retained  by  them.  At  the  same  time,  I  think 
it  right  that  the  personal  representative  of  Richard  Ashby  should 
have  an  opportunity  for  contesting  this  order,  if,  after  what  I  have 
said,  she  should  think  she  can  successfully  contend  that  it  should  not 
be  made,  or  that  it  ought  to  be  varied  in  any  respect  Therefore  I 
make  the  order  I  have  mentioned,  unless  she  shall  within  one  month 
present  a  petition  to  have  the  matter  reheard  before  me^  or  the  Lord 
Chancellor  for  the  time  being. 


In  re  Chorley,  a  Lunatic^ 

March  20,  1852. 

Ez  parte  Applications  —  Strict  Proof. 

In  ex  parte  applications,  seeking  to  affect  the  ownership  of  property,  the  strictest  proof  of 
title  will  be  required ;  and  the  bar  are  expected  to  assist  the  cooit  with  any  authorities 
that  may  eiust  upon  the  point 

Upon  this  petition  being  opened  by  Dickensonj  it  appeared  that  the 
lunatic  was  the  trustee  of  a  sum  of  stock,  amounting  to  about  800L ; 
that,  upon  the  trustee  becoming  a  lunatic,  a  relation  of  the  lunatic 
divided  a  like  sum  of  stock  belonging  to  himself  amongst  the  cestuis 
que  trusty  who  executed  a  release  of  the  trust  fund ;  and  he  now 

1 16  Jur.  233. 
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applied  for  a  transfer,  from  the  lunatic,  of  that  tnist  fund  to  himself. 
It  appeared  that  some  of  the  cestuis  que  trust  were  married  women, 
but  there  was  no  evidence  that  there  had  not  been  any  settlement  of 
their  shares  upon  their  marriage. 

The  Lord  Chancellor  (Lord  St  Leonards)  declined  to  make  the 
order,  and  said  that,  in  such  cases,  he  would  require  the  strictest  evi- 
dence of  title ;  that,  in  these  cases,  he  sat  to  exercise  a  most  impor- 
tant jurisdiction,  in  the  absence  of  all  the  parties  whose  rights  were 
sought  to  be  affected ;  and  that  he  must  beg  it  to  be  understood  by 
the  bar  that,  when  they  came  there  upon  such  ex  parte  matters,  they 
must  assist  the  judge  with  any  authorities  that  may  be  in  point,  and 
be  prepared  to  show,  by  strict  proof,  that  the  parties  claiming  are  en- 
titled to  the  order  they  ask.  Petition  to  stand  over  until  next  petition 
day. 


Popple  v.  Henson.^ 

Eebmary  18,  1852. 

Heir —  Costs  —  Resale  of  Estate  agreed  to  be  sold, 

A  contracted  to  sell  an  estate  to  B.  Before  the  completion  of  the  purchase,  B  died  intestate 
A  bill  was  filed  by  A  a^nst  the  heir  and  administrator  of  B,  praying  for  a  resale  of  the 
estate,  and  for  the  application  of  the  purchase-money  to  the  payment  of  A's  expenses  and 
the  sun  agreed  to  m  paid  by  B : — 

Edd^  that  A  was  bound  to  pay  the  costs  of  the  heir,  with  liberty  to  add  them  to  his  own. 

Mr.  Hbnson  contracted  to  buy  an  estate  of  Mr.  Popple,  and  paid 
him  a  deposit  of  100/.  Before  the  sale  was  completed  Mr.  Henson 
died  intestate,  leaving  an  infant  heir,  and  administr^on  was  taken 
out  to  his  estate  by  his  widow. 

This  was  a  claim  filed  by  Mr.  Popple  against  the  heir  and  admi- 
nistratrix of  Mr.  Henson.  The  relief  prayed  was,  that  the  estate  might 
be  resold,  and  that  the  money  produced  by  such  resale,  together  with 
the  deposit,  might  be  applied  in  payment  to  the  plaintiff  of  the  pur- 
chase-money, and  interest,  and  his  expenses. 

Cairns^  for  the  plaintiff,  referred  to  The  Duke  of  Becmfort  v.  Phillips^ 
1  De  Gex  &  Sm.  321. 

2>.  Chambers^  for  the  administratrix. 

Briggs^  for  the  heir,  asked  for  his  costs. 

CJaimSj  for  the  plaintiff,  contended  that  the  plaintiff  was  not  bound 
to  pay  the  heir  his  costs. 

1 21  Law  J.  Bep.  (n.  s.)  Chanc.  311. 
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Parker,  V.  C,  said,  that  the  infant  heir  was  a  necessary  party  to 
the  suit,  and  had  no  means  of  getting  his  costs  from  the  administra- 
trix, and  that  the  plaintiff  must  pay  him  his  costs,  with  liberty  to  add 
them  to  his  own.  The  decree  would  be  for  a  resale,  and  that  the 
money  arising  thereby  and  the  deposit  should  be  applied  to  the  pay- 
ment of  the  plaintiff's  purchase-money,  interest,  costs,  and  the  ex- 
Senses  of  the  sale,  and  that  the  surplus,  if  any,  should  go  to  the 
eir. 


Silver  v.  Stein.* 

Janoaiy  17, 1852. 

Claim — Parties — Executors  in  the  Mauritius. 

A  testator  dying  in  the  MaoritinB  appointed  ezecuton  in  that  oonntrr,  and  left  the  residue 
of  his  property  to  his  mother  in  England.  The  executors  in  the  Mauritius  transmitted 
the  residue  to  England,  hut  the  mother  of  the  testator  having  died,  the  amount  was  paid 
to  her  executors,  who  paid  aU  her  debts  exceeding  the  amount  to  which  she  became 
entitled  from  the  testator's  estate.  The  plaintiff  was  a  creditor  of  the  testator,  and  filed  a 
daim  to  obtain  payment  of  his  debt,  or  to  have  the  testator's  estate  administered :  — 

Sdd,  that  the  Mauritius  executors  were  improperly  made  parties  to  this  daim,  and  that  the 
plaintiff  could  not  have  relief  against  the  executors  of  the  testator's  mother  without  baring 
a  legal  personal  representatiye  of  the  testator,  constituted  in  this  conntiy,  a  party  to  the 
suit 

This  was  a  claim  filed  by  Edwin  and  James  Silver,  and  it  stated 
that  W.  H.  Lovewell,  late  of  Whittey,  in  the  county  of  Berks,  but 
who  died  at  Port  Louis  in  the  Mauritius,  captain  in  the  merchant 
service,  was  at  the  time  of  his  death,  and  that  his  estate  still  was, 
indebted  to  th^plaintifis  in  the  sum  of  812. 10^.  lOtL  for  goods.  That 
the  said  W.  H.  Liovewell  died  in  the  year  1848,  and  the  defendants, 
Robert  Stein  and  William  Dick,  who  resided  in  the  Mauritius,  were 
his  executors,  and  the  said  debt  had  not  been  paid  to  the  plaintiff. 
That  the  said  W.  H.  Lovewell,  by  his  will,  gave  all  his  personal 
estate  and  effects  to  his  mother,  Catherine  Lovewell,  deceased,  and 
the  defendants  got  in  and  converted  into  money  all  such  personal 
estate  and  effects,  and  paid  some  of  the  debts  of  the  said  W.  H. 
Lovewell  in  full,  and  remitted  the  sum  of  742. 155.,  being  the  balance 
of  that  estate,  to  Messrs.  Scott,  Bell  &  Co.,  merchants  of  London,  in 
order  that  the  same  might  be  paid  by  them  to  Catherine  Lovewell, 
and  that  the  defendants,  K.  Stein  and  W.  Dick,  did  not  retain  in  their 
hands  any  assets  of  W.  H.  Lovewell  to  answer  the  debt  of  the  piain- 
tifis.  That  the  said  Catherine  Lovewell  died  in  January,  1849,  before 
the  sum  of  74/.  15^.  arrived  in  England ;  and  the  defendant,  (George 
Arnold,  was  the  duly  constituted  legal  personal  represenl^tive  of 
Catherine  Lovewell,  and  that  Messrs.  Scott,  Bell  &  Co.  handed  over 
the  said  sum  of  74^  15^.  to  Greorge  Arnold  as  such  personal  repre- 

1  21  Law  J.  Bep.  (ir.  s.)  Chanc.  dlS. 
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Bentative.  The  plaintiffs,  therefore,  claimed  to  be  paid  the  said  debt 
of  81^  10«.  lOd,  with  their  costs  of  this  suit,  and  in  default  thereof 
they  claimed  to  have  the  personal  estate  of  W.  H.  Lovewell  adminis- 
tered in  this  court  on  behalf  of  themselves  and  all  other  the  unsatisfied 
creditors  of  W.  H.  Lovewell,  and  to  have  the  said  sum  of  74/.  15s, 
refunded  by  the  said  George  Arnold ;  and  for  these  purposes  that  all 
proper  directions  might  be  given  and  accounts  taken. 

It  appeared  from  the  affidavits  filed  in  support  of  the  claim,  that 
upon  the  death  of  W.  H.  Lovewell,  his  estate  was  wound  up  by  the 
defendants,  his  executors  in  the  Mauritius,  under  the  superintendence 
of  the  curator  of  intestates'  effects,  acting  on  behalf  of  absent  inte- 
rested parties.  The  debts  of  which  Captain  Lovewell  gave  notice 
were  paid,  and  the  balance  of  74/.  16«.  was  sent  to  England  for  Mrs. 
Lovewell,  Captain  Lovewell's  mother,  as  his  sole  legatee.  It  also 
appeared  that  the  defendants,  Messrs.  Stein  &  Dick,  were  still  residing 
in  the  Mauritius,  and  that  Arnold,  upon  receiving  the  74/.  16^.,  had 
discharged  all  claims  upon  the  estate  of  Mrs.  Lovewell,  and  exceeding 
the  said  sum  of  74/1 16^. 

A  motion  was  made  in  February,  1861,  on  behalf  c^  the  plaintiff, 
that  they  might  be  at  liberty  to  serve  a  writ  of  summons  for  the 
defendants,  Stein  and  Dick,  to  appear  and  show  cause  against  this 
claim.  An  order  was  accordingly  made,  and  Messrs.  Stein  and  Dick 
now  appeared  by  counsel 

Nalder  appeared  in  support  of  the  claim. 

Haig^  for  the  defendants,  Stein  and  Dick,  submitted  that  the  claim 
as  against  them  ought  to  be  dismissed  with  costs.  These  defendants 
were  executors,  constituted  according  to  the  law  of  the  Mauritius,  and 
had  administered  the  estate  in  that  country.  They  could  not  be  sued 
in  this  country,  nor  could  the  plaintiffs  proceed  with  their  claim  in 
England  without  having  a  legal  personal  representative  of  Captcdn 
LoveweU  constituted  in  this  country. 

The  following  cases  were  cited: —  Tyler  v.  Belli  1  Keen,  826 ;  s.  c.  2 
Myl.  &  Cr.  89 ;  6  Law  J.  Rep.  (n.  s.)  Chana  169 ;  Story's  Conflict  of 
Laws,  s.  613 ;  Bond  v.  Oraham^  1  Hare,  482 ;  s.  c.  11  Law  J.  Rep. 
(n.  s.)  Chanc.  306 ;  Cleland  v.  Cleland,  Prec  in  Ch.  63. 

Nepinson  appeared  for  another  defendant. 

KiNDERSLEY,  V.  C.  It  is  clcar  in  my  opinion  that  there  must  be  a 
legal  personal  representative  properly  constituted  in  England  in  order 
to  administer  this  estate.  That  appears  from  what  was  done  in  some 
of  the  cases  cited.  Then  independently  of  any  authority,  I  should  be 
of  opinion  that  to  administer  tne  estate  in  England  of  a  person  dying 
in  the  Mauritius  and  to  whose  property  administration  was  taken  out 
in  that  country,  there  must  be  a  legal  personal  representative  in  this 
country.  It  is  true  that  an  administrator  de  son  tort  may  be  made  to 
account  in  some  cases :  but  being  of  opinion  that  it  is  necessary  to 
have  a  legal  personal  representative  constituted  in  England,  the  plain- 
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tiffs  ask  for  leave  to  amend  the  claim.  To  this  request  two  parties 
object :  the  legal  personal  representatives  of  the  testator  constituted 
at  the  Mauritius,  and  Dr.  Arnold,  who  is  in  this  country,  and  received 
the  money  remitted  by  the  Mauritius  executors  to  the  residuary  lega- 
tee, but  who  died  before  the  fund  was  paid.  In  support  of  the  objec- 
tion, the  case  of  T^ler  v.  Bell  was  referred  to.  There  it  was  a  de- 
murrer for  want  of  equity  and  parties.  The  court,  without  determin- 
ing the  question  upon  the  demurrer,  for  want  of  equity,  allowed  the 
demurrer  for  want  of  parties,  and  then  decided  that  the  plaintiff 
should  not  have  leave  to  amend,  because  he  could  in  no  case  have 
relief  against  the  demurring  parties. 

The  question,  therefore,  is,  if  there  was  before  the  court  a  legal, 
personal  representative,  constituted  in  this  country,  could  the  plain- 
tiffs have  any  relief  against  those  persons  who  are  on  the  record  ? 
As  to  the  relief  against  the  parties,  you  must  look  at  the  prayer  of 
the  claim.  It  asks  payment  of  the  debt  alleged  to  be  due  to  the 
plaintiffs,  with  the  costs,  or,  in  the  alternative,  it  claims  to  have  the 
personal  estate  of  the  testator  administered,  and  to  have  the  74L  re- 
funded by  Dr.  Arnold.  So,  what  is  asked,  is  administration  of  the 
estate  for  the  benefit  of  all  the  creditors,  and  a  refunding  by  Dr.  Ar- 
nold of  the  74/.,  not  asking  that  the  Mauritius  executors  should 
refund,  but  that  Dr.  Arnold  should  refund.  The  question  then  is, 
whether  the  plaintiffs,  creditors  in  this  country  of  the  testator,  could, 
either  with  or  without  a  legal  representative  in  England,  seeking  to 
administer  the  estate  against  such  a  person,  make  foreign  executors 
parties  to  that  suit  ?  I  think  not  They  are  not  the  persons  against 
whom  the  estate  is  to  be  administered,  and  I  think  the  claim  ought 
to  be  dismissed  as  against  them.  The  case  is,  however,  different  with 
respect  to  Dr.  Arnold.  Part  of  the  relief  asked  is,  that  he  may  refund 
the  money  he  has  received.  If  there  were  here  a  legal  personal  re- 
presentative constituted  in  this  country,  Dr.  Arnold  might  be  a  proper 
party ;  because  part  of  the  assets  have  come  into  his  hands  on  the 
supposition  that  it  was  a  dear  residue  belonging  to  the  legatee.  I 
think  the  order  I  should  make  should  be  to  dismiss  the  claim,  as 
against  the  Mauritius  executors,  and  the  plaintiffs  to  have  leave  to 
amend  their  claim  to  bring  before  the  court  a  legal  personal  repre- 
sentative, constituted  in  this  country.  In  making  this  order,  I  am 
quite  certain  that  I  am  doing  what  is  most  for  the  benefit  of  the 
plaintiffs  themselves,  and  that  it  will  save  them  considerable  ex- 
pense. 
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FaRBANOB  V.  VlLEY.^ 
JaaoAzy  27,  1862. 

Infants  —  Shares  under  20L 

Shares  of  infants  in  a  testator's  estate,  nnder  SOl,  each,  ordered  to  bo  paid  at  once  to  the  per- 
sons maintaining  them. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator. 

Surrage  stated  that  he  appeared  for  some  infant  defendants,  whose 
father  was  dead,  and  who  were  maintained  by  an  uncle ;  and  that 
the  share  of  each  of  them  was  between  10/.  ana  20/. ;  and  asked  that 
these  sums  might  be  paid  at  once  to  the  uncle,  he  undertaking  to 
apply  them  for  their  maintenance. 

Walford  and  Nemnson,  for  other  parties. 

Parker,  V.  C,  directed  that  the  shares  of  the  infants,  not  exceed- 
ing 20J1  each,  should  be  paid  to  the  person  maintaining  them. 


Jii  re  Spenoer.' 

January  31,  1852. 

Payment  of  Money  out  of  Court — Administraiioni  whether  Diocesan 

or  Prerogative  —  Trmtees  Relief  Act 

A  was  entitled  to  a  share  of  the  nrodnoe  of  certain  chattels,  and  of  no  other  property.  She 
was  domiciled  in  the  diocese  or  L^  and  the  chattels  were  in  the  same  diocese.  A  died  in- 
testate! The  chattels  were  sold  by  the  tmstee,  and  A's  share  of  the  money  was  paid  into 
conrt,  under  provisions  of  the  statute  10  ft  11  Vict  c  96.  After  this,  letters  of  admini- 
stration to  A^  estate  were  taken  out  in  the  diocese  of  L.;  and,  on  application  for  the  pay- 
ment of  this  fimd  out  of  court  to  the  administrator,  the  same  was  oraerod,  the  court  hold- 
ing thai  a  prerogatiye  administration  was  not  necessary. 

This  was  a  petition  for  the  payment  of  a  sum  of  money  out  of 
court,  which  had  been  paid  in  under  the  provisions  of  the  Trustees 
Relief  Act,  10  &  11  Vict  c.  96.  It  appeared  that  Robert  Raine,  by 
his  will,  dated  in  1828,  bequeathed  his  tenant-right  in  and  to  his  farm 
and  lands,  situate  at  Elmsthorpe,  in  Leicestershire,  and  all  his  per- 
sonal estate,  of  what  kind  soever,  to  trustees,  named  Oldacres  and 
Singleton,  upon  trust,  during  the  minority  of  his  children,  or  so  long 
as  they  should  think  fit,  with  the  consent  of  his  landlady,  to  occupy 

'  21  Law  J.  Bep.  (n.  s.)  Chanc  318. 

9  21  Law  J.  Rep.  (n.  s.)  Chanc.  314 ;  16  Jur.  233. 
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and  manafi^e  the  said  farm  for  their  benefit,  and  when  his  youngest 
child  shomd  attain  the  age  of  twenty-two  years,  or  at  the  determina- 
tion of  his  then  present  tenancy,  convert  his  personal  estate  into 
money,  and  invest  the  money  arising  therefrom,  and  apply  the  divi- 
dends and  interest  thereof  for  the  maintenance,  education,  and  sup- 
Eort  of  his  children,  and  then,  upon  trust,  to  divide  the  capital  among 
is  six  children,  therein  named,  giving  to  each  of  his  sons  50^  more 
than  his  daughters.  The  testator  appointed  the  same  persons  exe- 
cutors of  his  wilL  He  died  in  1829,  and  subsequently  nis  daughter 
Elizabeth  married  W.  Spencer.  She  died  in  March,  1845,  leaving 
her  husband  surviving.  In  1845,  W.  Spencer  died,  having  by  his 
will  appointed  John  S.  Spencer  and  others  his  executors.  J.  S.  Spen- 
cer alone  proved  the  will  in  the  Archdeacomv  Court  of  Leicester. 
On  the  2ist  of  May,  1848,  the  youngest  child  of  the  testator,  R. 
Baine,  attained  the  age  of  twenty-one,  whereupon  the  proceeds  of 
the  personal  property  of  the  testator,  which  had  been  sold  since  the 
deaths  of  Mr.  and  Mrs.  Spencer,  were  divided  among  his  children  by 
Mr.  Singleton,  who  was  the  surviving  trustee  and  executor,  excepting 
the  share  of  Mrs.  Elizabeth  Spencer,  amounting  to  396t,  which,  as 
there  was  then  no  personal  representative  of  her  who  could  receive 
and  give  a  receipt  for  the  same,  he  paid  into  court  under  the 
before-mentioned  statute.  After  the  money  was  so  paid  in,  J.  S. 
Spencer  obtained  letters  of  administration  of  the  estate  and  effects 
of  Mrs.  Elizabeth  Spencer  from  the  Archdeaconry  Court  of  Licices- 
ter.  This  petition  was  then  presented,  which,  after  stating  the  fore- 
going circumstances,  prayed  the  payment  out  of  court  of  the  396t 
to  him  as  her  administrator  and  legal  personal  representative. 

Birdy  in  support  of  the  application,  read  affidavits,  showing  that 
Mrs.  E.  Spencer  and  her  husband  were,  at  the  respective  times  of  their 
deaths  domiciled  within  the  limits  of  the  Archdeaconry  of  Leicester, 
and  that  neither  Mrs.  Spencer  nor  her  husband,  in  her  right,  were  or 
was  possessed  of  any  property,  except  her  interest  in  the  chattels  and 
stock  existing  at  the  tunes  ot  their  respective  deaths,  in  specie^  upon 
the  testator's  farm  at  Elmsthorpe.  The  learned  counsel  stated  that, 
upon  the  petition  coming  on  to  be  heard  before  Vice-Chancellor  Tur- 
ner, he  declined  to  make  an  order  upon  the  Archdeaconry  letters  of 
administration,  but  required  a  prerogative  representation  to  be  pro- 
duced. His  honor  observed,  that  the  practice  had  prevailed  of  re- 
quiring the  production  of  a  prerogative  representation  before  paying 
a  fund  out  of  court,  and  that  to  change  such  practice  might  give  rise 
to  an  expensive  contest  in  each  case,  upon  the  question  wnether  there 
were  bona  notabilia  or  not.  His  honor  requested  that,  as  a  similar 
question  had  lately  been  under  the  consideration  of  Ihis  court,  in  the 
case  of  j&t  re  Enawles^  21  Law  J.  Rep.  (n.  s.)  Chanc.  142;  s.  c. 
antCj  98,  the  petition  might  be  brought  under  their  lordships' 
consideration.  It  was  submitted  that  the  order  asked  should  be 
made,  as,  upon  the  facts  appearing  upon  the  petition,  there  could  be 
no  doubt  that  the  Archdeaconry  letters  would  have  formed  a  sufficient 
title  to  the  fund  at  the  death  of  Mrs.  Spencer,  when  the  property  was 
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existing  in  specie  on  the  faim  at  Elmsthorpe,  within  the  Archdea* 
conry.  That  being  so,  the  fact  that  the  property  had  afterwcu'ds  been 
realized  and  removed  into  another  diocese  could  make  no  difference. 
Wherever  a  prerogative  probate  had  been  held  to  be  necessary,  there, 
at  the  time  of  the  death,  part  of  the  assets  had  been  situate  in  the 
diocese,  and  part  invested  in  the  bank.  Scarth  v.  The  Bishop  of  Lofh 
don.    1  Hagg.  Ecc.  Rep.  625,  636. 

[Lord  Cranworth,  L.  J.^  That  does  not  require  the  support  of 
authority.  You  cannot  act  upon  a  diocesan  probate  where  a  prero- 
gative representation  is  necessary.  To  determine  the  proper  court 
of  administration,  you  must  look  at  the  circumstances  at  the 
time  of  the  death  of  the  intestate.  The  titie  of  the  ordinary  is  com- 
plete at  the  death  of  the  party  in  the  diocese.  Suppose,  affcer  the 
death  of  a  party  in  the  diocese,  having  no  goods  out  of  it,  some 
stranger  were  to  remove  those  goods  into  another  diocese,  could  not 
an  action  be  brought  and  maintained  on  a  diocesan  probate  ?  I  do 
not  think  it  would  be  found  that  a  prerogative  probate  would  be  ren- 
dered necessary  because  somebody  had,  rightfully  or  wrongfully,  re- 
moved the  goods  out  of  the  diocese  after  the  death  of  the  intestate. 
In  ancient  times,  the  question,  as  to  the  right  of  the  ordinary  de- 
pended upon  whether,  at  the  death  of  the  intestate,  there  were  or  not 
b(ma  notabUia  out  of  the  diocese.  Following  up  that  principle,  if 
part  of  his  assets,  10,000/.,  or  any  other  sum,  be  carried  out  of  the 
diocese,  and  brought  into  the  Bank  of  England,  in  an  action  for  that 
money,  I  think  a  court  would  be  bound  to  say  that  the  diocesan  let- 
ters were  correct.  All  principle  seems  to  me  in  favor  of  the  present 
application,  and  I  confess  I  never  have  been  able  to  account  for  the 
rule  requiring  prerogative  letters  or  prerogative  probate.  It  is  said, 
this  has  been  required  for  security ;  but  if  a  diocesan  probate  be  pro- 
per, why  should  a  party  be  put  to  the  expense  of  a  prerogative  pro- 
bate, which,  if  not  void,  is  always  voidable  ?  It  seems  to  toe  incon- 
sistent to  put  a  party  to  the  expense  of  a  voidable  instrument. 

Knight  Bruce,  L.  J.  My  impression  is  that,  in  the  case  of  In  re 
Knowlesy  Lord  Cranworth  intimated  that  his  opinion  would  have  ex- 
tended to  a  case  like  this.  It  is  my  inclination  of  opinion  also.  A 
change  of  place  of  the  goods  after  the  death  can  mcdce  no  difference 
as  to  the  power  and  right  of  the  ordinary.  It  seems  to  me,  and  I 
may  say  to  my  learned  brother,  that,  carrying  the  matter  back  to  its 
first  principles,  the  grant,  in  this  case  ought  to  be  held  to  be  suffi- 
cient, unless,  indeed,  there  has  been  an  inveterate  practice  the  other 

way.] 

The  case  of  Druce  v.  Denison^  16  Sim.  356;  s.  c.  17  Law  J. 
Rep.  (n.  8.)  Chanc.  149,  first  heard  before  the  late  Vice-Chancellor 
of  England,  who  declined  to  make  an  order,  which  subsequently  the 
Lord  Chancellor,  Lord  Cottenham,  made,  is  importantly  in  point ; 


1  The  present  case  was  mentioned  to  the  court  rather  for  the  purpose  of  eliciting 
the  opinions  of  the  learned  judges,  than  for  their  determination.  Their  lordships'  ob- 
servations were  made  in  disconnected  sentences  during  Mr.  Bird's  statement;  but  tbey 
have  been  thrown  together  in  the  above  report,  for  convenience  and  saving  of  space. 
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for  the  reason  assigned  by  Sir  Lancelot  Shadwell  was,  that  it  was 
the  practice  of  the  court  not  to  order  stock  to  be  transferred  to  a  per- 
sonal representative  of  a  testator  or  intestate,  unless  he  had  been 
invested  with  that  character  by  the  Prerogative  Court.  The  Lord 
Chancellor,  however,  directed  the  Accountant-General  to  act  upon 
the  diocesan  letters  of  administration,  and  the  fund  was  accordingly 
transferred. 

[Lord  Cranworth,  L.  J.  If  I  remember  rightly,  what  Lord  Cot- 
tenham  decided  there  was  that,  as  a  consistorial  probate  is  not  neces- 
sarily bad,  the  court  presumes  it  to  be  proper  until  the  contrary  is 
shown.] 

He  BO  decided  after  a  consultation  with  Sir  J.  Nichol,  the  judge  of 
the  Ecclesiastical  Court 

Knight  Bruce,  L.  J.  Does  that  attach  to  the  particular  case  of 
3^  per  cents.,  or  does  it  apply  to  all  personalty  ?  I  take  the  question 
in  Jiruce  v.  Denison  to  have  been  a  question  of  the  place  of  the  pro- 
perty, as  between  the  diocese  of  London  and  the  province  of  Canter- 
bury. The  Bank  of  England  and  the  seat  of  government  are  both 
within  the  diocese  of  London,  and  necessarily  within  the  province 
of  Canterbury ;  and  if  stock  in  the  funds  have  a  place  (if,  indeed,  it 
can  be  said  to  have  any  place)  within  the  diocese  of  London,  and 
there  be  no  other  property  of  the  party,  probate  would  as  properly 
belong  to  the  diocese  of  London  as  to  the  province  of  Canterbury. 
That  seems  to  have  been  the  point  in  Druce  v.  Denison,  but  that  does 
not  touch  the  question  of  any  other  diocesan  probate  than  a  London 
probate.  Nobody,  for  instance,  could  say,  the  3/.  per  cents,  consols 
are  within  the  diocese  of  Carlisle.  The  decision  in  Druce  v.  Deni- 
son appears  to  have  been  this :  K  a  testator  domiciled  in  London 
die  possessed  of  stock  standing  at  the  bank  in  his  name,  and  a  Lon- 
don probate  is  taken  out,  that  will  do  in  the  absence  of  proof  that 
there  are  ^oods  also  of  the  deceased  in  another  diocese,  inasmuch  as 
stock  (so  far  as  it  can  be  said  to  have  a  locality)  may  be  said  to  be 
situate  in  the  diocese  of  London.  That  is  what  seems  to  have  been 
decided  in  Druce  v.  Denison.  It  also  decided  what,  perhaps,  scarcely 
needed  a  decision,  that  it  is  not  necessary  to  inquire,  as  a  matter  of 
course,  whether  a  man  dies  possessed  of  goods  in  two  dioceses. 

Lord  Cranworth,  L.  J.  You  have  our  authority,  Mr.  Bird;  to  state 
to  the  Vice-Chancellor  Turner,  that  we  have  given  the  subject  our 
attention  upon  your  statement  of  the  facts ;  and  that,  having  also 
had  occasion  to  consider  a  similar  question,  in  the  late  case  of  In  re 
Snowies,  we  have  come  to  the  conclusion  that  the  archdeaconry  let- 
ters were  proper  at  the  time  of  the  death  of  Mrs.  Spencer,  and  that, 
being  so,  they  remain  proper  for  all  time,  notwithstanding  any  subse- 
quent change  in  the  locality  of  the  assets.^ 


1  Thifl  opinion  was  communicated  to  the  Vice-Chancellor,  and  the  order  was  made 
for  payment  of  the  money  out  of  the  court,  without  prerogative  letters  of  administnir 
tion  being  taken  out. 
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KoTember  24,  1851. 

Drustee  Actj  1850,  sect.  19 — Mortgage — <*  Reconveyance.^ 

A  mortgagee  in  fee  died  intestate,  as  to  the  mortgaged  premises,  bnt  appointed  an  executor. 
His  beir  at  law  could  not  be  foond,  or  was  unknown.  The  mortgage-money  was  still  duo, 
and  was  not  intended  to  be  paid  off;  bnt  the  executor,  wishing  to  make  a  transfer  of  the 
mortgage,  petitioned,  under  the  19th  section  of  tiie  13  &  14  Yict  c.  60,  the  Trustee  Act, 
1850,  for  an  order  vesting  the  mortgaged  premises  in  him:— 

Eeld,  that  the  court  has  jurisdiction  upon  such  a  petition  to  make  the  order,  and  that  the 
legislature  did  not  mean  to  confine  its  authority  to  the  case  of  a  simple  ^*reconTeyaace." 

This  was  a  petition,  presented  under  the  Trustee  Act,  1850,  13  & 
14  Vict  c.  60,  by  the  executor  of  a  mortgagee  in  fee,  praying  an 
order  vesting  the  iqcrtgaged  estate.  In  the  petition,  it  was  stated 
that  the  mortgage  in  fee  was  made,  in  1842,  of  certain  lands,  to  Mr. 
William  Boden,  deceased,  the  testator  of  the  petitioner;  that  the 
mortgagee  made  his  will,  appointing  the  petitioner  his  executor,  but 
made  no  devise  or  bequest  of  his  mortgage  or  trust  estates ;  that  the 
mortgagee,  who  was  since  dead,  had  never  been  in  possession  of  the 
mortgaged  estate,  or  in  receipt  of  the  rents  and  profits  during  his  life, 
nor  had  the  petitioner,  or  any  other  person  claiming  under  hmi,  since 
his  death  ;  that  the  mortgagee  had  no  child,  but  had  an  only  brother, 
Joseph  Boden,  who  left  England  in  1832,  and  had  never  since  been 
heard  of;  that  Joseph  Boden  was  heir  at  law  of  William  Boden,  the 
mortgagee,  and,  if  alive,  the  legal  estate  in  the  mortgaged  premises 
was  vested  in  him,  but  if  he  were  d§ad,  it  was  not  known  who  was 
the  heir  at  law  of  the  mortgagee ;  that  it  was  desired  that  a  transfer 
of  the  mortgage  should  be  made,  but  the  same  could  not  be  effected 
without  the  aid  of  the  court  It  was,  therefore,  prayed,  that  an  order 
might  be  made,  vesting  the  mortgaged  premises,  subject  to  the  equity 
of  redemption,  in  the  petitioner  and  his  heirs  and  assigns,  as  the  per- 
son entitled  to  receive  the  mortgage-money. 

By  the  Trustee  Act,  1850, 13  &  14  Vict  c.  60,  s.  19,  it  is  enacted: 
"  That  when  any  person  to  whom  any  lands  have  been  conveyed  by 
way  of  mortgage  shall  have  died  without  having  entered  into  the 
possession  or  into  the  receipt  of  the  rents  and  pronts  thereof,  and  the 
money  due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  per^ 
son  entitled  to  receive  the  same,  or  such  last-mentioned  person  shall 
consent  to  an  order  for  the  reconveyance  of  such  lands,  then  in  any  of 
the  following  cases  it  shall  be  lawful  for  the  Court  of  Chancery  to 
make  an  order  vesting  such  lands  in  such  person  or  persons  in 
such  manner  and  for  such  estate  as  the  said  court  shall  direct: 
that  is  to  say,  When  an  heir  or  devisee  of  such  mortgagee  shall 
be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found :  When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 

1 21  Law  J.  Bep.  (n.  s.)  Chanc.  816 ;  16  Jar.  279. 
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demand  by  a  person  entitled  to  require  a  conveyance  of  such  lands 
or  a  duly  authorized  arent  of  such  last-mentioned  person,  have  stated 
in  writing  that  be  will  not  convey  the  same,  or  shall  not  convey  the 
same  for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to-  him  by  a  per- 
son entitled  as  aforesaid,  or  a  duly  authorized  assent  of  such  last- 
mentioned  person ;  When  it  shall  be  uncertain  which  of  several  de- 
visees of  such  mortgagee  was  the  survivcnr :  When  it  shall  be  uncer- 
tain, as  to  the  survivor  of  several  devisees  of  such  mortgagee, 
or  as  to  the  heir  of  such  mortgagee,  whether  he  be  living  or  dead : 
When  such  mortgagee  shall  have  died  intestate  as  to  such  lands, 
and  without  an  heir,  or  shall  have  died,  and  it  shall  not  be  known 
who  is  his  heir  or  devisee :  And  the  order  of  the  said  Court  of  Chan- 
cery made  in  any  one  of  the  foregoing  cases  shall  have  the  same 
effect  as  if  the  heir  or  devisee  or  surviving  devisee,  as  the  case  may 
be,  had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the 
same  manner  and  for  the  same  estate." 

E.  Webster,  in  support  of  the  petition.  This  application  is  made 
by  way  of  appeal  from  a  decision  of  Sir  Gkorge  Turner,  who  has  de- 
clined to  make  the  order  prayed  by  the  petition,  on  the  ground  that  as 
the  mortgage-money  has  not  been  paid  and  a  reconveyance  is  not 
sought,  the  case  does  not  come  within  the  19th  section  of  the  Trustee 
Act,  1850.  His  honor,  in  declining  to  act,  recognized  the  view  he 
took  in  Re  Meyrick,  9  Hare,  116 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Chanc. 
336 ;  4  Eng.  Rep.  144,  where  he  considered  the  court  had  no  jurisdic" 
tion  to  make  an  order  vesting  the  mortgaged  estate  in  the  representa- 
tive of  the  mortgagee.  It  is  true  that  in  words  this  case  is  not  one 
of  those  enumerated  in  the  19th  section ;  yet  the  only  reasonable 
doubt  seems  to  be,  whether  the  words  "  last-mentioned  person  "  are 
sufficient  to  authorize  that  person  himself  to  apply  to  the  court,  he 
being  spoken  of  as  a  party  upon  whose  consent  the  order  may  be 
made.  If  the  construction  put  upon  the  clause  by  the  Vice- Chan- 
cellor be  that  which  is  to  prevail,  the  present  case  will  be  one  in  which 
the  petitioner  is  without  a  remedy.  If  the  money  were  paid  off,  the 
order  could  be  made  for  vesting  the  estate  as  on  a  reconveyance. 
What  possible  difference  can  it  make  that  as  the  money  is  not  to  be 
paid  off,  but  only  a  transfer  to  be  effected,  an  order  should  be  made 
having  the  effect  of  a  conveyance  of  the  estate  ? 

Knight  Bruce,  L.  J.  The  word  used  in  this  section  is  "recon- 
veyance;'^ to  meet  such  a  case  it  should  have  been  "  conveyance." 
The  question  before  us  is,  whether  the  former  has  so  strict  and  in- 
flexible a  meaning  as  to  prevent  us  from  acting  upon  the  spirit  Can 
we  not,  acting  on  the  spirit  of  the  statute  in  question,  hold  that  a 
conveyance  from  the  heir  of  the  mortgagee  to  the  executor  or  admi- 
nistrator of  the  mortgagee,  of  the  mortgaged  premises,  may  fall  within 
the  meaning  of  the  term  "reconveyance"?  I  think  we  can.  I 
think  to  hold  the  contrary  would  be  to  act  on  the  words  and  contrary 
to  the  spirit  of  this  statute.    I  cannot  attribute  to  the  legislature  an 
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intention  to  leave  a  person  in  such  a  situation  as  the  petitioner  would 
be  left  in,  by  a  literal  construction  of  the  clause.  I  think  that  there 
ought  to  be,  and  is,  a  jurisdiction,  not  exceeding  a  proper  judicial 
jurisdiction,  of  putting  a  liberal  construction  upon  a  statute  involv- 
ing such  a  question  as  this. 

Lord  Cranworth,  L.  J.  I  can  see  upon  the  face  of  this  clause  a 
ground  for  holding  that  the  legislature  did  not  mean  to  confine  our 
jurisdiction  to  a  mere  case  of  a  simple  ^  reconveyance."  The  sec- 
tion in  question  provides  that  in  the  cases  enumerated  the  court  may 
make  an  order  ^<  vesting  the  lands  in  such  person  or  persons,  in 
such  manner  and  for  such  estate  as  the  court  shall  direct."  But 
this  is  not  all,  for  it  further  goes  on  to  enact  ^  that  such  order  shall 
have  the  same  effect  as  if  the  heir  or  devisee  or  surviving  devisee, 
as  the  case  may  be,  had  duly  executed  a  conveyance  or  assignment 
of  the  lands,  in  the  same  manner  and  for  the  same  estate ; "  thus 
providing  for  the  case  of  a  conveyance  generally,  and  not  confining  it 
to  the  simple  case  of  a  reconveyance.  I  think  we  may  properly  di- 
rect a  reference  to  the  Master,  but  all  the  words  of  the  section  should 
be  inserted  in  the  reference,  so  that  the  title  may  not  hereafter  be 
endangered. 

Their  lordships  ultimately  directed  the  reference  in  the  following 
form:-*- 

Refer  it  to  the  Master  to  inquire  and  state  to  the  court  whether 
William  Boden,  deceased,  in  the  petition  named,  was  under  any 
and  what  deed,  mortgagee  in  fee  of  the  hereditaments  in  the  peti- 
tion mentioned ;  and  whether  he  was  ever  and  when  in  possession  or 
in  receipt  of  the  rents  and  profits  of  the  said  mortgaged  estate ;  and 
whether  he  died  seized  in  fee  of  the  said  estate,  and  whether  he  died 
intestate  as  to  the  said  estate,  and  whether  he  left  any  and  what  per- 
son his  heir  at  law ;  and  whether  the  legal  estate  in  the  said  mortga£[ed 
premises  is  now  vested  in  any  and  what  person  as  the  heir  at  law 
of  the  said  William  Boden,  or  in  whom  such  legal  estate  is  now 
vested ;  and  whether  the  heir  at  law  or  the  person  in  whom  such 
legal  estate  is  now  vested  is  out  of  the  jurisdiction  of  the  court ;  and 
whether  the  heir  at  law  or  such  person  as  aforesaid  was  ever  in  pos- 
session or  in  receipt  of  the  rents  and  profits  of  the  said  estate ;  and 
whether  such  heir  at  law  or  such  person  as  aforesaid  is  living  or  dead, 
or  whether  it  is  uncertain  whether  he  is  living  or  dead,  or  whether  he 
he  can  be  found. 
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session  of  which  he  shall  have  parted  with,  and  in  whose  posses- 
sion, custody,  or  power  the  same  now  are,  and  under  what  title 
respectively." 

Goodeve,  in  support  of  the  exceptions,  contended  that  the  defend- 
ant ought  to  have  stated  in  whose  possession  the  documents  were, 
and  that  the  interrogatories  were  not  fuliy  answered.  The  defendant 
admitted  that  he  had  obtained  possession  of  the  deeds,  and  he  could 
not  protect  himself  by  setting  up  a  forfeiture  under  the  will,  since  the 
plaintiff  claimed  independently  of  the  will. 

ChancUess  and  Surrage  contended  that  the  exceptions  were  bad  in 
form,  on  the  ground  that  they  embraced  more  than  one  intenogatory, 
and  that  as  each  of  the  exceptions  extended  to  two  interrogatories, 
one  of  which  had  been  fully  answered,  they  could  not  be  sustained ; 
that  if  the  plaintiff  obtained  the  discovery  sought,  it  would  not  assist 
him  in  obtaining  a  decree  at  the  hearing,  and  if  the  defendant  were 
to  give  the  discovery  it  might  render  him  liable  to  a  forfeiture  of  his 
estate,  because  the  deeds  might  tend  to  show  that  he  had  done  an 
act  upon  the  doing  of  which  his  estate  was  to  terminate. 

Gfoodeve^  in  reply. 

The  foUowing  cases  were  cited  as  to  the  form  of  the  exceptions :  — 
Owcy  V.  Leiffhtan,  2  Sim.  &  8.  234 ;  Duncambe  v.  Davis^  1  Hare, 
184 ;  s,  0. 11  Law  J.  Rep.  (n.  s.)  Cbanc.  17. 

And  as  to  the  right  of  the  defendant  to  protect  himself  from  a 
discovery —  WroUesUy  v.  Bendish,  3  P.  Wms.  235;  Lucas  v.  Evam^ 
3  Atk.  260 ;  Adams  v.  Fishery  3  Myl.  &  Cr.  626 ;  s.  c.  7  Law  J.  Rep. 
{^.  s.)  Chanc.  289 ;  The  Attorney-  General  v.  Thompson,  8  Hare,  106 ; 
The  Attorney-  General  v.  Strutt^  3  Beav.  396 ;  s.  c.  10  Law  J.  Rep. 
(n.  s.)  Chano.  24 ;  The  Marquis  of  Bute  v.  The  Glamorganshire  Canal 
Company^  1  Ph.  681 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  60 ;  Glover 
V.  Bally  2  Phill.  484 ;  s.  o.  17  Law  J.  Rep.  (n.  s.)  Chanc.  249 ;  Stain^ 
ton  V.  Chadwicky  15  Jur.  1139 ;  s.  c.  8  Eng.  Rep.  105 ;  Mimnins  v. 
Monmnsy  2  Chanc.  Rep.  68 ;  Chaimcey  v.  Tahou/rdeny  2  Atk.  392. 

•  KiNDBRSLBY,  V.  C.  The  first  question  raised  upon  these  excep- 
tions  is,  whether  they  are  good  in  form.  It  is  contended  on  the  part 
of  the  defendant,  that  they  are  bad  in  form  in  this  respect :  that  such 
exceptions  embrace  more  than  one  interrogatory,  and  inasmuch  as 
one  of  the  interrogatories  embraced  in  the  exception  has  been  suffi- 
cientiy  answered,  even  if  the  other  has  not  been  sufficiently  answered, 
the  exceptions  ought  to  be  altogether  ovenruled.  Now,  as  to  the 
effect  of  such  exception  embracing  more  than  one  interrogatory.  The 
first  exception  is — [His  honor  here  read  the  exception  as  given 
above.]  Now,  it  is  said,  that  embraces  two  interrogatories :  one  is, 
whether  he  did  not  at  the  time  of  the  death  of  his  wife  obtain  pos- 
session of  the  deeds ;  and  the  other  is,  in  whose  possession  are  they  ? 
In  one  sense  these  are  two  questions,  but  they  are  properly  embraced 
in  one  interrogatory,  because  it  is  all  one  interrogatory,  whether  the 
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docaments  did  not  come  into  his  poBsession  at  the  death  of  his  wife, 
and  if  they  are  not  in  his  possession,  in  whose  possession  are  they  ? 
It  appears  to  me  that  there  is  no  im|m>priety  in  embracing  the  whole 
of  that  in  one  interrogatory,  and  no  impropriety  in  embracing  it  in 
one  exception,  though  a  portion  has  been  answered.  The  same  ob- 
servation applies  to  the  second  exception,  and  therefore  there  is  no 
valid  objection  in  form. 

The  next  question  is  this :  the  defendant  insists  that  having  the 
discovery  sought  here  would  not  in.  any  way  assist  the  plaintiff  in 
obtaining  a  decree  when  the  cause  comes  on  for  hearing,  and  for 
that  reason  besides  the  other,  the  plaintiff  ought  not  to  be  allowed  to 
compel  the  defendant  to  answer.  Now,  the  question  has  been  argued 
as  if  the  discovery  sought  was  what  the  deeds  were.  But  the  discovery 
is  not  what  the  deeds  were,  nor  the  setting  out  a  schedule,  because 
the  defendant  has  set  out  a  schedule ;  but  the  discovery  sought  is,  in 
whose  possession  are  these  documents  now,  and  in  what  title  ?  It  is 
said,  and  said  very  truly,  that  inasmuch  as  the  defendant  is  entitled 
to  this  property  if  the  will  of  his  wife  is  a  valid  will,  therefore  if  the 
question  be  decided  against  the  plaintiiT  he  will  have  no  relief  what* 
ever  at  the  hearing.  But  I  need  not  say  whether  that  question  will 
be  determined  at  the  hearing  in  favor  of  the  plaintiiT  or  not  But 
suppose  it  should  be  determined  in  favor  of  the  plaintiff,  that  l^e  will 
is  invalid,  then  is  there  not  relief  asked,  to  which  the  discovery  here 
sought  is,  or  may  be,  material  ?  The  plaintiff  asks  that  the  estate 
may  be  given  up  to  him,  and  that  the  deeds  may  be  delivered  to 
him.  In  order  to  found  a  daim  to  that  relief  the  facts  stated  are 
these :  that  the  defendant  made  a  voluntary  settlement  of  certain  real 
estate,  by  which  he  conveyed  that  real  estate  to  a  trustee  named 
Bavies  in  trust  for  the  separate  use  of  the  settlor's  wife  for  life,  with 
a  power  of  appointment  by  will,  and  in  default  of  appointment  to 
the  mother  of  the  plaintiff  in  fee.  The  plaintiff  is  her  son  and  heir, 
and  therefore  entitied  to  such  estate  as  she,  if  living,  would  have  been 
entitled  to.  It  appears  that  the  wife  of  the  defendant,  purporting  to 
exercise  the  power  of  appointing  the  property  by  will  under  the  set- 
tlement, made  a  will  by  which  she  appomted  the  estate  to  the  de- 
fendant Smith  during  his  Hfe,  or  until  he  should  alien  the  estate  by 
bankruptcy,  or  otherwise,  and  on  the  determination  of  that  estate,  to 
the  other  defendants,  the  brothers  and  sisters  of  the  plaintiff  And  it 
appears  that  on  the  death  of  the  plaintifi^s  wife  he,  by  virtue  of  that 
testamentary  appointment,  entered  into  possession,  and  he  procured 
Davies,  ihe  trustee,  to  deliver  up  the  deeds  to  him.  Now,  when  the 
cause  comes  on  to  be  heard,  the  court  wiU  first  have  to  determine  the 
question  as  to  the  validity  of  the  appointment  K  it  determines  that 
it  is  valid  the  plaintiff^s  bill  must  be  dismissed,  but  if  the  will  is  held 
to  be  invalid  what  will  the  court  have  to  determine  ?  Why,  the 
court  must  then  decree  a  conveyance  of  the  estate  and  delivery  of  the 
deeds  of  the  estate  to  the  plaintiff  Now,  upon  the  exceptions,  it  is 
no  protection  against  answering  to  say,  that  in  one  event  of  the  de» 
cision  of  the  court  you  will  be  entitled  to  no  discovery  at  all.  If  a 
discovery  may  be  us^ul  for  obtaining  any  relief  which  the  plaintiff 
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may  obtain,  I  apprehend  in  that  case  the  plaintiff  is  entitled  to  a  dis- 
covery, and  here  it  may  be  most  material  to  the  plaintiff  to  have  a 
discovery  of  the  hands  in  which  the  deeds  now  are.  It  may  be  ma- 
terial even  before  the  cause  comes  to  a  hearing,  because  it  may  be 
necessary  to  make  the  person  in  whose  hands  are  the  deeds  a  party, 
in  order  to  get  a  decree  for  that  party  to  give  up  the  deeds ;  and  if 
it  were  not  for  the  question  that  arises  as  to  forfeiture,  I  should  have 
considered  it  a  clear  case,  and  that  the  defendant  was  bound  to  an- 
swer in  whose  custody  the  deeds  now  are.  These  deeds  are,  in  fact, 
the  foundation  of  the  title  of  both  parties,  and  I  apprehend  there 
would  be  no  doubt,  subject  to  the  question  of  forfeiture,  but  that  the 
defendant  would  be  bound  to  set  out  all  the  deeds  remaining  in  his 

?ossession,  and  that  the  plaintiff  would  be  entitled  to  production, 
'he  defendant,  indeed,  has  set  out  a  schedule  of  the  deeds  now  in  his 
possession,  and  if  he,  having  got  the  deeds,  has  parted  with  them  to 
a  third  party,  then  is  he  not  compelled  to  state  to  whom  he  has  parted 
with  such  deeds  ?  All  the  cases  cited  by  the  defendant  are  cases  on 
motion  for  production,  except  the  case  of  Slainton  v.  Chadwick,  Now, 
the  principle  on  which  the  court  proceeds  as  to  production  is  this.  K 
the  plaintiff's  title  is  positively  disputed  by  the  defendant,  and  the 
documents  in  question  could  not  in  any  way  assist  the  plaintiff  in 
any  relief  he  is  to  ask  for  at  the  hearing,  the  court  may  not  only  not 
compel  production,  but  may  not  compel  a  schedule  of  them.  But  if 
the  documents  may  assist  the  plaintiff  in  obtaining  any  portion  of  the 
relief  which  in  any  one  event  he  may  become  entitled  to,  then  the 
party  is  entitled  to  discovery  by  having  the  deeds  set  out,  and  also  to 
production,  subject  only  to  this,  that  if  the  court  sees  upon  motion 
for  production  that  there  is  a  point  to  be  determined,  upon  which  the 
title  of  the  plaintiff  depends,  and  which  the  documents  will  not  help, 
then  the  court  may  say,  in  this  stage  of  the  cause  the  court  will  not 
compel  production.  Now,  as  to  that  case  cited  from  the  Jurist,  I 
conceive  that  the  dictum  of  the  Lord  Chancellor  must  have  reference 
to  documents  which  would  be  necessary  in  case  the  plaintiff  obtains 
a  decree,  in  order  that  upon  some  consequential  proceeding  he  may 
work  out  the  relief  he  asks.  I  am  of  opinion  that  really  if  there  were 
not  this  question  arising  as  to  forfeiture  or  loss  which  the  defendant 
may  sustain  in  giving  the  discovery,  there  would  not  be  a  reasonable 
doubt  as  to  the  right  of  the  plaintiff  to  have  production,  and  that  brings 
me  to  the  question  as  to  the  forfeiture. 

Now,  that  stands  thus.  The  defendant  says,  this  will  of  the  wife, 
which  he  has  a  right  to  assume  for  this  purpose  will  be,  or  at  least 
may  be,  a  valid  testamentary  appointment,  has  made  the  defendant's 
life  estate  dependent  upon  his  not  alienating,  that  is  to  say,  has  made 
his  estate  cease  upon  alienation,  and  go  over  to  other  persons ;  and 
he  says,  «  K  I  disclose  to  the  plaintiff  the  hands  in  which  I  have 
placed  these  deeds  I  shall  forfeit  this  estate,  because  it  may  show  or 
tend  to  show  that  I  have  done  an  act,  on  the  doing  of  which  my 
estate  was  to  determine."  Now  the  case  of  Monnins  v.  MonninSj  no 
doubt,  seems  to  have  decided  this,  that  where  an  estate  is  given  to  a 
woman  durante  viduUate,  and  where  it  was  only  to  endure  so  long  as 
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she  remained  a  widow,  she  might  protect  herself  from  answering  as 
to  the  fact  of  whether  she  had  contracted  a  new  marriage.  On  the 
other  hand,  there  are  other  cases  referred  to,  the  case  before  Lord  Talbot, 
cited  in  Oumncey  v.  Tahourden^  and  other  cases,  which  go  to  show 
distinctly  this :  that  the  comt  draws  a  distinction  between  the  two 
classes  of  cases ;  the  one  where  a  certain  estate  is  given  to  an  indi* 
vidual,  but  with  a  condition  annexed,  that  upon  the  happening  of  a 
certain  event  there  shall  be  a  forfeiture  of  the  estate  so  given ;  the 
other,  where  an  estate  is  so  limited  as  only  to  endure  tiU  a  certain 
event  occurs,  and  then  to  go  over.  No  doubt,  in  many  cases  that  is  so, 
and  the  distinction  is  fine,  but  well  established,  not  only  as  to  dis- 
covery, but  as  to  many  other  questions.  The  latter  is  called  a  con- 
ditional limitation.  I  doubt  the  correctness  of  that  term ;  but  I 
understand  it  to  mean  that  the  estate  is  limited  to  endure  till  a  certain 
event  happens,  and  then  to  go  over :  that  appears  to  me  to  be  the 
meaning  of  the  term.  Now,  in  this  case,  according  to  the  terms  of 
the  will  of  Mrs.  Smith,  the  estate  is  given  to  him  not  absolutely  for 
life,  but  to  endure  only  until  the  happening  of  the  event  of  alienation, 
and  then  given  over  to  other  persons.  Now,  it  would  be  very  difficult 
in  a  court  of  equity  to  maintain  the  proposition  that  a  man  has  a 
right  to  say,  "Although  I  am  in  possession  of  an  estate  which  was 
orJy  to  endure  till  the  happening  of  a  certain  event,  and  then  to  go 
over,  I  can  in  equity  and  moral  justice  refuse  to  disclose  whether  that 
event  has  happened,  upon  the  happening  of  which  my  estate  is  to 
determine."  If  there  had  been  no  decision  upon  the  point  I  should 
not  have  been  satisfied  that  he  could  have  protected  himself  from 
giving  such  discovery,  when  the  refusal  in  effect  is  saying  this,  "Al- 
though my  estate  has  determined  in  consequence  of  the  act,  I  have  a 
right  to  refuse  the  disclosure  whether  my  estate  has  determined."  I 
should  find  it  extremely  difficult  to  hold  this ;  but  I  think  the  decisions 
clearly  establish  that  this  is  not  a  case  of  forfeiture  to  which  the  rule 
applies.  Now  the  cases  which  have  been  cited,  except  that  of  iUbn- 
nins  V.  Monnins^  which  appears  to  be  overruled  by  subsequent  cases, 
seem  to  have  determined  that  there  is  a  distinction  between  cases  of 
estates  to  endure  for  life,  but  to  go  over  in  case  of  a  particular  act 
being  done,  and  cases  of  estates  to  endure  until  the  happenmg  of  a 
certain  event.  I  am  clearly  of  opinion,  therefore,  that  the  oojection 
to  the  discovery  on  the  ground  that  it  might  subject  the  defendant  to 
what  he  calls  forfeiture,  but  which  is  only  the  discovery  of  the  hap- 
pening of  the  event  on  which  the  estate  would  determine,  is  not  tena- 
ble.    1  must  consequentiy  allow  the  exceptions. 
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Edwards  v.  Edwards.^ 

Janiuuy  28,  29 ;  Febmaiy  5, 1852. 

Will — Construction — Vested  Merest — Divesting. 

A  testator  at  his  decease  left  a  widow  and  three  childreii,  all  of  whom  attiuned  twenty-one 
and  sanriyed  tlie  wife.  Bj  his  will  he  ffave  real  and  personal  estate  to  trustees  *^  to  trans* 
fto  to  eadi  of  his  diildren  their  share  after  the  death  of  his  wife,  or  as  soon  as  tiiej  arriyed 
to  twenty-one  years,  but  if  one  of  the  three  children  shoold  die  leaving  no  children,  his  or 
her  share  shonid  be  equally  divided  between  the  other  two,  and  their  heirs  for  ever.**  One 
of  the  testator's  children  mairied,  and  died,  leaving  no  children,  hot  leaving  his  wife  snr* 
viving:— 

SeH  that  he  took  a  vested  interest  in  his  share  of  the  testator^  property  not  liable  to  be  de- 
feated upon  his  afterwards  dying  without  leaving  a  child  surviving. 

This  was  a  special  case  under  the  13  and  14  Vict.  c.  35. 

William  Edwards,  by  his  will,  dated  the  10th  of  November,  1840, 
gave,  devised,  and  bequeathed  all  his  freehold  and  leasehold  messuages, 
tenements,  lands,  and  hereditaments,  unto  Henry  Griffith  and  John 
Powell,  their  executors,  administrators,  and  assigns,  upon  trust  to  pay 
unto  the  testator's  wife  (since  deceased)  the  rents,  issues,  and  profits 
to  become  due  from  his  freehold  and  leasehold  estate  ^subject  as  to 
part  thereof  to  an  annuity  charged  thereon)  to  be  paid  to  his  wife 
during  her  natural  life  so  long  as  she  should  remain  his  widow,  but 
if  she  should  marry  again  the  testator  directed  that  an  annuity  should 
be  paid  to  her  in  manner  therein  mentioned.  The  testator  then  pro- 
ceeded, "  I  give  and  bequeathe  to  my  eldest  son  John  all  that  my  lease- 
hold messuage  or  public  house  called  Penllergace  Arms,  and  the 
malt-house,  and  all  other  buildings  and  premises*belonging  to  or  situ- 
ated in  the  villa£|e  of  Llangefelach.  And  also  all  that  my  freehold 
j»operty  called  TyrpenyrhwL  And  also  that  messuage  or  public 
house  called  Welcome  Inn,  and  all  buildings  and  land  belonging 
to  it  situated  near  Mynyddbach,  in  the  parish  of  Llangefelach,  for 
him  and  his  heirs  forever,  to  possess  immediately  after  his  mother's 
death,  or  after  his  mother's  marriage."  And  the  testator  then  made 
similar  devises  and  bequests  of  freehold  and  leasehold  property,  which 
he  particularly  described,  to  his  daughter  Mary  and  his  son  William. 
And  the  testator  farther  continued  his  will :  "  K  my  dear  vrife  shall 
remain  my  widow,  then  my  said  trustees  or  the  survivor  of  them 
shall  assi^^n  and  transfer  to  each  of  my  children  their  shares  imme- 
diately after  her  death,  and  as  soon  as  they  arrive  to  twenty-one  years 
of  age,  and  they,  my  three  children,  shall  pay  to  their  mother  as  above 
mentioned.  Further,  my  will  and  meaning  is,  that  if  one  of  my  three 
children  shall  die  leavins;  no  children  born  in  wedlock,  his  or  her  share 
shall  be  equally  divided  between  the  other  two,  and  for  their  heirs 
forever ;  and  if  two  of  my  children  shall  die,  and  leaving  no  children 
born  in  wedlock,  their  shares  shall  go  to  the  surviving  one,  and  his 
or  her  heirs  forever."  And,  lastly,  the  testator  appointed  Henry  Grif- 
fith and  Powell  (since  deceased)  and  the  testator's  wife  Mary,  exe- 
cutors of  his  will. 


1  21  Law  J.  Rep.  (n.  s.)  Chanc.  824;  16  Jur.  259. 
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The  testator  died  on  the  ISth  of  July,  1841,  and  his  will  was  proved 
by  H.  Griffith  and  Mar^  Edwards  on  the  27th  of  April,  1842.  The 
testator  also  left  his  wile  and  three  children  surviving. 

On  the  3d  of  October,  1845,  the  testator's  wife  died,  without  hav- 
ing married  again. 

On  the  7th  of  June,  1848,  John  Edwards  attained  twenty-one,  and 
married  Rebecca  Edwards  on  the  3d  of  October,  1848. 
.  On  the  26th  of  April,  1850,  John  Edwards  made  his  will,  and  gave 
and  devised  all  and  every  his  freehold  and  leasehold  estate  whatsoever 
and  wheresoever,  whether  in  possession  or  reversion,  remainder  or 
expectancy,  over  which  he  had  a  disposing  power  unto  his  wife  Re- 
becca for  the  term  of  her  natural  life,  and  from  and  after  her  decease 
for  the  benefit  of  her  children  as  therein  specified.  But  in  the  event 
(as  it  happened)  of  there  being  no  child  of  the  testator  bv  his  said 
wife  living  at  the  time  of  his  decease,  or  in  case  his  said  wife  should 
marry  a^ain,  then  he  gave  and  devised  all  and  every  his  fireehold  and 
leasehold  estates  unto  and  between  his  sister  Mary  Edwards  and  his 
brother  William  Edwards  absolutely  in  equal  shares  as  tenants  in 
common,  upon  condition  of  paying  his  wife  an  annuity  as  therein 
mentioned,  and  the  testator  appointed  Henry  Griffith,  the  defendant, 
his  executor. 

On  the  5th  of  May,  1850,  John  Edwards  died,  leaving  his  wife  sur- 
viving, but  without  having  had  any  child  or  children. 
.   On  the  7th  of  June,  18w,  the  will  was  proved. 

Mary  and  William  Edwards  had  both  attained  twenty-one  years 
of  age,  and  the  legal  estate  in  the  freeholds  and  leaseholds  was  vested 
in  H.  Griffith,  who  was  the  executor  under  both  the  wills. 

The  questions  now  raised  were,  first,  whether  John  Edwards  took  a 
fee  in  the  freeholds  and  an  absolute  estate  in  the  leaseholds,  so  as  to 
be  capable  himself  of  devising  and  bequeathing  the  same;  secondly, 
if  he  did  not  take  such  fee  and  absolute  interest,  whether  his  widow 
was  entitied  to  dower  out  of  the  freeholds ;  thirdly,  whether,  in  the 
events  which  had  happened,  the  plaintiffs  were  entitied  to  an  absolute 
conveyance  and  assignment  to  them,  their  heirs,  executors,  and  admi- 
nistrators, of  the  freehold  and  leasehold  estates  and  premises. 

Oiffardy  for  Mary  and  William  Edwards.  The  question  is,  whe- 
ther John  Edwards  had,  under  the  will  of  his  father,  an  equitable 
estate  in  fee  in  the  freeholds,  and  whether  it  was  vested  or  determin- 
able by  his  dying  without  leaving  any  child,  and  whether  he  had  an 
absolute  estate  in  the  leaseholds ;  and  assuming  he  had  a  fee,  it  being 
only  an  equitable  interest,  whether  his  widow  was  entitled  to  dower 
of  the  freeholds  under  the  3  &  4  Will.  4,  c.  105,  ss.  2,  3.  The  plain- 
tifis  contended  that  there  wfiis  a  good  executory  devise,  and  that 
thev  were  entitled  to  the  estate  upon  the  decease  of  John  without 
children.  It  must  be  considered  whether  the  gift  over  took  eifect  on 
death  simpliciter^  which  must  happen  at  all  events,  and  also  whether 
it  was  connected  with  an  event  which  might  or  might  not  happen, 
and  which  might  happen  as  well  before  as  after  the  death  of  the  tes- 
tator, or  other  event  on  which  the  gift  was  to  vest  absolutely.    The 
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language  used  by  the  testator  referred  not  merely  to  death ;  it  ex- 
pressed a  contingency,  which  death  was  not.  The  event  referred  to 
was  death  leaving  no  children.  There  was  nothing  which  could  affect 
the  words  or  prevent  them  from  having  operation,  and  though  the 
trustees  were  directed  to  transfer  the  shares  of  the  children,  they  must 
be  read  in  connection  with  the  ulterior  parts  of  the  gift,  and  were 
qualified  by  their  subsequent  limitation  of  dj^ing,  leaving  no  children : 
Farthififf  v.  Allefh  2  Madd.  310 ;  Oiild  v.  Giblett,  3  Mylne  &  K.  71 ; 
s.  c.  3  Law  J.  Rep.  (n.  s.)  Chanc.  124.  Where,  however,  there  were 
two  concurrent  or  alternative  gifts  preceded  by  some  other  partial 
interest,  whether  for  life  or  otherwise,  under  which  the  enjoyment 
might  be  postponed,  the  words  in  question  had  been  applied  to  the 
event  of  the  death  occurring  before  the  interest  vested  in  possession, 
and  the  court  had  considered  the  original  legatee  surviving  that  period 
as  absolutely  entitled :  Da  Costa  v.  Keify  3  Russ.  360 ;  s.  c.  6  Law  J. 
Rep.  Chanc  161 ;  Oalkmd  v.  Leonard^  1  Swanst.  161 ;  Home  v.  PUf 
lansj  2  Mylne  Sc  K.  15 ;  s.  o.  4  Law  J.  Rep.  (n.  s.)  Chanc.  2 ;  2  Jar. 
on  Wills,  659, 670, 687.  This  case,  however,  varied  from  those.  The 
testator  has  expressed  his  meaning,  and  the  testator's  son  John  todk 
no  more  than  a  life  estate  in  the  property.  But,  assuming  that  he 
took  an  equitable  fee  which  was  liable  to  be  determined  whether  by 
express  limitation  or  condition,  then  the  husband  could  not  be  entitled 
by  the  courtesy ;  neither,  as  they  must  be  considered  as  regulated  by 
the  same  rules,  could  the  wife  be  entitled  to  dower :  Barker  v.  Barker^ 
2  Sim.  249 ;  Idoodp  v.  iKng-,  2  Ring.  447 ;  2  Rop.  Husband  and  Wife, 
2d  ed.  Addenda,  2,  502. 

Skebbearty  for  Rebecca  Edwards,  the  widow  of  John  Edwards :  The 
words  of  contingency  must  be  read  as  exclusively  happening  previous 
to  the  event  upon  which  the  ^ift  was  to  take  effect,  since,  if  alternative 
limitations  were  not  so  restricted,  it  would  give  rise  to  a  repugnancy 
which  would  in  effect  reduce  a  prior  devise  in  fee  to  a  life  interest. 
Clayton  v.  Lowe^  5  B.  &  Aid.  636 ;  Barker  v.  Cocks^  6  Beav.  82. 

Giffardy  in  reply.  Cripps  v.  Wokotty  4  Madd.  15 ;  Wordsworth  v. 
Woody  1  H.  L.  Cas.  129. 

February  5.  The  Master  of  the  Rolls.  The  testator  gave  all  his 
real  estates  to  trustees,  in  trust  for  his  widow  for  life,  or  during  her 
widowhood,  subject  as  to  part  to  a  certain  annuity.  His  will  then 
proceeds,  "  If  my  dear  wife  shall  remain  my  widow,  then  my  said 
trustees  or  the  survivor  of  them  shall  assign  and  transfer  to  each 
of  my  children  their  shares  immediately  after  her  death,  and  as 
soon  as  they  arrive  to  twenty-one  years  of  age,  and  they,  my  three 
children,  shall  pay  to  their  mother  as  above  mentioned.  Further,  my 
will  and  meaning  is,  that  if  one  of  my  said  three  children  shall  die 
leaving  no  children  born  in  wedlock,  his  or  her  share  shall  be  equally 
divided  between  the  other  two  and  for  their  heirs  forever,  and  if  two 
of  my  children  shall  die,  and  leaving  no  children  bom  in  wedlock, 
their  shares  sbalT  go  to  the  surviving  one  cuid  his  or  her  heirs  forever." 
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The  testator,  at  his  decease,  left  his  widow  and  three  children,  two 
sons  and  a  daughter,  surviving  him.  The  children  all  attained  the 
age  of  twenty-one  years,  and  survived  the  wife,  after  which  one  son 
died  without  issue ;  and  the  question  is  under  these  words,  whether, 
on  attaining  his  age  of  twenty-one  years,  he  took  an  absolute  interest 
in  the  lands  devised,  or  whether,  on  his  afterwards  dying  without 
leaving  a  child,  his  share  went  to  his  sister  and  brother.  The 
principles  which  apply  to  cases  of  this  description  are  well  esta* 
blished.  I  have  not  before  me  a  full  copy  of  the  will,  and  the  pa»* 
sage  which  is  set  out  in  the  special  case  appears  to  relate  to  real 
estate  only.  I  am  of  opinion,  however,  that  in  the  present  case,  and 
upon  the  words  here  occurring,  the  construction  must  be  the  same  in 
the  case  of  real  estate  as  if  tiie  subject-matter  were  the  bequest  of  a 
legacy. 

There  are  four  classes  of  cases  in  which  questions  of  this  description 
have  arisen,  to  each  of  which  it  will  be  necessary  to  refer  to  make  my 
decision  clear  and  inteUigible.  The  first  case  may  be  described  as 
that  of  a  single  gift  to  A,  and  if  he  shall  die,  then  to  B.  The  second, 
as  that  of  a  gift  to  A,  and  if  he  shall  die  without  leaving  a  child  then 
to  B.  The  third  and  fourth  classes  of  cases  are  where  gifts  of  this 
description  to  A  and  B  are  preceded  by  a  life  estate,  or  some  other 
interest  of  partial  duration,  and  may  be  described  as  a  gift  to  one  for 
life,  and  after  his  decease  to  A,  and  if  A  shall  die  then  to  B.  And 
fourthly,  a  gift  to  one  for  life,  and  after  his  decease  to  A,  and  if  A 
shall  die  without  leaving  a  child,  then  to  B.  It  is  obvious  that  in  the 
first  class,  the  gift  to  A  takes  effect,  if  at  all,  immediately  on  the  death 
of  the  testator.  The  applying  to  the  gift  over  must  either  be  confined 
to  the  death  of  the  testator  ot  must  extend  to  any  period  of  time.  In 
the  first  of  thcSse  sujqposed  cases,  as  the  testator  speaks  of  death,  the 
meet  certain  of  all  things,  as  a  ccMitingency,  it  can  only  be  made  con- 
tingent by  reference  to  its  taking  place  before  a  particular  period,  and 
as  no  period  of  time  is  mentioned  in  the  will,  it  is  necessarily  pre- 
sumed that  the  period  of  time,  to  which  the  testator  refers,  is  the 
period  of  possession  or  payment ;  that  is,  his  own  death,  when  the 
Uf^Y  to  A  will  lake  effect ;  and  the  subsequent  limitation  is  intro- 
ducea  to  prevent  a  lapse  of  the  legacy  in  case  A  did  not  survive  the 
testator.  In  such  cases,  therefore,  the  rule  may  be  considered  to  be 
settled,  that  the  bequest  must  be  read  somewhat  to  this  effect,  that  is 
to  say,  a  bequest  to  A,  but  if  A  shall  die  before  the  bequest  becomes 
vested  in  him,  then  to  B ;  and  the  consequence  is,  if  A  survives  the 
testator,  he  takes  an  absolute  vested  interest  in  the  legacy,  and  not  a 
Me  interest  to  A  with  remainder  to  B.  This  is  clearly  settled  by  the 
authorities  referred  to  in  Borne  v.  PiUans.  It  can  scarcely  be  neces* 
sary  to  observe,  that  the  rule  of  law,  which  does  not  enable  a  legatee 
to  compel  payment  of  his  legacy  for  a  year,  does  not  affect  the  ques- 
tion which  I  am  now  considering,  although,  for  the  convenience  of 
administration,  the  executor  is  not  compelled  to  assent  to  the  legacy 
before  he  has  ascertained  what  the  eissets  are,  and  convenience  has 
fixed  that  period  at  twelve  months,  and  the  legatee  is  entitled  to  it 
immediately  upon  the  death  of  the  testator. 
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In  the  second  of  the  supposed  cases  there  is  a  manifest  distinc- 
tion. There  the  event  spoken  of  on  which  the  legacy  is  to  go  over  is 
not  a  certain,  but  a  contingent  event.  It  is  not  in  case  of  the  ^death 
of  A,  but  in  case  of  his  death  without  issue,  or  without  leaving  a 
child ;  and  here  it  would  be  importing  a  meaning  and  adding  words 
to  tiie  will,  if  it  were  to  be  construed  as  a  condition  to  entitle  B  to 
take  upon  the  death  of  A  without  issue,  if  it  was  to  happen  at  some 
particular  period.  In  these  cases  it  has  always  been  held,  if  at  any 
time,  whether  before  or  after  the  death  of  the  testator,  A  died  with- 
out leaving  a  child,  the  gift  over  takes  effect,  and  the  legacy  vests  in 
B ;  this  is  best  established  by  the  case  of  Farthing  v.  AUen.  All  those 
cases  are  of  course  liable  to  be  varied  by  the  force  of  the  particu- 
lar expressions  which  the  testator  may  have  made  use  of  in  his 
will,  importing  a  different  intention;  but  they  do  not  affect  the 
rule,  on  the  contrary,  they  must  be  held  tacitiy  to  admit  the  appli- 
cation of  it,  inasmuch  as  they  are  treated  as  exceptions  to  an  existing 
rule. 

In  the  third  class  of  cases,  where  a  life  estate  is  given,  the  rule 
applicable  to  the  first  class  applies  equally  to  this,  but  the  application 
fixes  a  different  period  of  time.  In  the  first  case  the  rule  is,  if  A  dies 
before  the  period  of  possession  or  payment,  that  is,  before  the  death 
of  the  testator,  the  legacy  goes  to  B.  In  the  class  of  cases  I  am  now 
considering,  the  rule  is,  I  think,  the  same,  namely,  that  if  A  dies  be- 
fore the  period  of  possession  or  payment,  that  is,  before  the  death 
of  the  tenant  for  life  of  the  legacy,  the  legacy  goes  to  B.  There  is 
the  case  of  Hervey  v.  MLaughlin^  1  Price,  264;  which  is  referred  to 
in  Salisbury  v.  Petty^  3  Hare,  86,  92,  and  it  may  further  be  observed, 
that  the  propriety  of  giving  effect  to  the  testator's  will,  making  a  con- 
tingent event  by  referring  that  event  to  the  period  wheh  the  legacy  is 
vested  in  possession  rather  than  to  the  death  of  the  testator  where 
those  periods  are  not  identical,  (which  they  often  or  usually  are,)  was 
the  ^ound  on  which  the  House  of  Lords  reversed  the  decision  of 
Lord  CJowper,  in  Lord  Bindon  v.  The  Earl  of  Suffolk^  1  P.  Wms.  96, 
although  the  principle  of  that  decision  was  to  be  recognized,  and  has 
always  since  been  maintained.  In  the  case  of  Lord  Bindon  v.  The 
Earl  of  Suffolk^  the  testator  gave  an  interest  in  a  debt,  which  was  to 
be  got  in,  and  gave  no  legacy  in  fact  until  the  legacy  was  got  in ; 
and  the  House  of  Lords,  though  approving  the  principle  of  Lord 
Cowper's  decision,  yet  held  that  the  death  before  the  debt  was  got  in 
made  the  gift  over  take  effect 

The  case  before  me  comes  within  the  last  class  of  cases,  where  a 
life  estate  is  given  to  one  of  the  subjects  of  the  gift,  and  on  the  deter- 
mination of  that  estate,  the  subject  of  it  is  given  to  A,  with  a  direc- 
tion that  if  he  shall  die  leaving  no  child,  his  share  shall  go  to  the 
survivor.  In  this  class  of  cases  it  is  obvious  that  the  event  of  death 
without  leaving  a  child  may  be  applied  either  to  the  period  of  dis- 
tribution, or  to  any  period  of  time,  either  before  or  after  that  period 
whenever  it  may  occur ;  nor  if  it  were  res  itUegra  would  it  be  easy, 
in  the  absence  of  any  indication  of  intention  to  be  collected  from  the 
rest  of  the  will,  to  determine  which  of  those  constructions  ought  to 
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pTevaiL  I  consider  it,  however,  settled,  both  by  principle  and  aathor« 
ity,  that  in  the  absence  of  any  words  indicating  a  contrary  intention 
the  rule  is,  that  the  words  indicating  death  without  leaving  a  child, 
unless  the  gift  over  is  to  take  effect,  must  be  considered  to  refer  to 
that  event  occurring  before  the  period  of  distribution.  The  principle 
which  regulates  such  cases  is  to  be  found  in  the  often  expressed  desire 
of  the  court  to  avoid  a  case  so  inconvenient,  as  one  which  must  sus- 

f>end  the  absolute  vesting  of  ike  subject  of  the  gift  during  the  whole 
ife  of  the  legatee  or  devisee,  a  principle  which  seems  materially  to 
have  influenced  the  decision  in  Borne  v.  Pillans, 

Decided  authorities,  however,  concur  with  the  principle  in  this  case, 
and  the  very  point  in  question  has  arisen.  It  was  determined  in  the 
cases  of  Da  Costa  v.  Keir  and  GaUand  v.  Leona/rd.  In  both  these 
cases  a  previous  life  estate  had  been  given,  after  which  the  legacy 
was  given  to  one  with  a  gift  over,  in  case  that  person  should  die 
leaving  a  child,  to  that  child,  and  if  none,  then  to  a  third  person.  In 
both  cases  the  court  determined  that  tiie  legatee,  having  survived  the 
tenant  for  life,  was  entitled  to  the  fund  absolutely.  Neither  does  the 
case  of  Borne  v.  Pillans  present  to  my  mind  tiie  difficulties  which  ap- 
pear to  have  suggested  themselves  to  Mr.  Jarman  in  his  comment 
upon  that  case.  That  was  a  case  where  a  legacy  was  ^yen  to  two 
persons,  "  when  and  if  they  should  attain  their  ages  of  twenty-one 
years,"  and  in  case  of  the  death  of  either  of  them  leaving;  a  child,  then 
the  share  of  the  legatee  so  dying  was  to  go  to  that  child.  There  was 
no  gift,  therefore,  imless  the  legatee  attained  twenty-one,  and  this 
period  was  not  identical  with  that  of  the  death  of  the  testator ;  con- 
sequently, if  the  dying  without  leaving  a  child  could,  upon  principle 
and  authority,  as  I  believe  it  to  be,  fairly  and  properly  be  considered 
to  have  reference  to  the  period  of  distribution,  where  that  period  is 
not  the  death  of  the  testetor,  then  it  is  in  accordance  with  the  prin- 
ciple laid  down  in  Borne  v.  PiUa/ns^  that  the  dying  without  leaving  a 
child  had  reference  to  tiiat  event  occurring  upon  that  period  of  cus- 
trifoution,  in  like  manner  as  if  that  period  had  been  appointed  to  take 
effect  after  a  life  estate  or  after  any  other  partial  interest  What  is 
tiiere  observed  is,  that  ^  it  may  be  stated  as  a  general  proposition, 
that  where  the  bequest  over  is  in  case  of  the  legatee's  death,  and  no 
other  reference  can  be  made,  the  period  taken  is  the  life  of  the  testa- 
tor ;  but  where  another  can  be  found,  that  will  be  preferred,  to  avoid 
the  supposition  of  the  testator's  having  contemplated  and  provided 
against  a  lapse.  A  preceding  gift  iot  life,  or  other  interest  less  than 
tte  absolute  property,  will  foniish  this  reference." 

For  all  these  reasons  I  am  of  opinion  that  the  son,  who  survived 
his  mother,  as  tenant  for  life,  took  an  absolute  vested  interest  in  the 
share  of  the  testator's  property  not  liable  to  be  defeated  upon  his 
afterwards  dying  without  leaving  a  child  surviving  him. 

If  I  am  right  in  the  view  which  I  take  of  the  principle  of  these 
cases,  the  effect,  as  it  appears  to  me,  is  that  the  rule  of  the  court  is, 
that  the  contingency,  or  the  event  which  the  testator  speaks  of  as  a 
contingency,  is  always  referable  to  the  period  of  payment  or  distribu- 
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tion,  except  in  the  single  case  where  there  is  a  single  gift  to  A,  and 
if  he  shall  die  without  leaving  issue,  then  to  B,  in  which  case  it  can- 
not be  referred  to  any  period  of  distiibution,  but  must  be  a  general 
contingency  to  go  over. 


Plowdbn  V,  Hyde.^ 

December  12, 13, 1851 ;  Febmary  10,  1852. 

Will — Revocation  —  Election — Heir'ai-Lata. 

A  testator  mortgaged  an  estate  in  fee ;  he  afterwards  paid  off  the  mortgage-money,  and  the 
estate  was  reconveyed  to  him  to  uses  to  bar  dower.  Shortly  afterwa^s,  in  April,  1811, 
the  testator  again  mortgaged  this  estate,  and  the  proviso  ni>on  redemption  was,  that  the 
estate  should  be  rcconveyed  to  the  testator,  his  heirs,  appointees,  or  assigns,  or  to  such 
other  person  or  persons,  to  sach  nses  and  in  sach  manner  as  he  or  they  should  direct  In 
the  May  followinjg  the  testator  made  his  will,  and  devised  all  his  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all  other  his  real  estate  whatsoever,  or  which  he  had  con- 
tracted to  purchase,  or  to  which  he  or  any  person  in  trust  for  him  was  seized  or  entitled 
for  any  estate  of  freehold  and  inheritance,  or  of  &eehold  only,  in  possession,  reversion, 
remainder,  or  expectancy,  or  which  he  had  power  to  dispose  or  by  his  will  to  a  trustee  to 
certain  uses  and  upon  certain  trusts  therein  mentioned.    In  December,  1813,  the  testator 

Said  off  the  mortgage,  and  took  a  reconveyance  of  the  estate  to  the  common  uses  to  bar 
ower.    Previously  to  the  date  of  the  will,  the  testator  had  contracted  to  purchase  another 
estate,  which  was  subsequently  conveyed  to  him  to  uses  to  bar  dower: — 

Setd,  that  the  wHl  was  revoked  as  to  the  mortgaged  estate,  and  the  estate  contracted  to  be 
purchased  before  the  date  of  the  will,  by  ^e  reconveyance  of  the  mortgaged  estate  and  the 
conveyance  of  the  purchased  estate  to  uses  to  bar  dower. 

Hdd^  also,  that  the  testator's  heir,  who  claimed  these  estates  by  descent,  was  not  put  to  his 
election. 

This  case  came  on  upon  a  petition,  in  which  it  was  stated  that  Henry 
Chicheley  Plowden,  having  in  1809  mortgaged  an  estate  in  fee,  after- 
wards paid  off  the  mortgage,  and  by  indentiires  of  lease  and  release, 
dated  the  22d  and  23d  of  April,  1811,  the  estate  was  reconveyed  to 
him  to  the  common  uses  to  bar  dower,  that  is  to  say,  to  the  use  of 
such  persons  and  for  such  estates  as  he  should,  by  deed  or  will,  ap- 
point, and,  in  default  of  appointment,  to  the  use  of  the  testator  and 
his  assigns  for  his  life,  and,  after  the  determination  of  that  estate  by 
any  means  in  his  lifetime,  to  the  use  of  John  Dyneley,  his  executors, 
administrators,  and  assigns,  during  the  testators  life,  upon  trust  for 
the  only  benefit  of  the  testator,  to  the  intent  that  any  wife  of  the  tes- 
tator might  be  excluded  firom  dower ;  and  after  the  determination  of 
the  estate  so  limited  to  Dvneley,  to  the  use  of  the  testator,  his  heirs 
and  assigns.  That  shortly  afterwards  the  testator  borrowed  3,000/. 
of  William  Newton  on  mortgage  of  this  estate,  and,  by  indentures  of 
lease  and  release,  dated  respectively  the  30th  of  Apnl,  and  the  1st  of 
May,  1811,  after  reciting  the  indentures  of  lease  and  release  of  the 
22d  and  23d  of  April,  1811,  the  testator,  in  consideration  of  tiie  3,000/. 
advanced  by  Newion,  appointed  and  conveyed  the  estate  to  Newton 
in  fee,  subject  to  a  proviso  for  redemption,  by  which  it  was  declared 
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and  agreed  that  if  the  said  H.  C.  Plowden,  his  heirs,  appointees,  exe- 
cutors, administrators,  or  assigns,  should  pay,  or  cause  to  be  paid,  to 
the  said  W.  Newton,  his  executors,  administrators,  or  assigns,  the 
sum  of  3,000/.,  with  interest  at  the  rate  of  5L  per  cent,  per  annum,  on 
the  1st  of  November  then  next  ensuing,  then  the  saia  W.  Newton, 
his  heirs  and  assigns,  and  all  persons  claiming  under  him  or  them, 
should  and  would,  upon  the  request  and  at  the  costs  and  charges  of  the 
said  H.  C.  Plowden,  his  heirs,  appointees,  or  assigns,  reconvey  and  re- 
assure the  premises  unto  the  said  H.  C.  Plowden,  his  heirs,  appointees, 
or  assigns,  or  to  such  other  person  or  persons,  to  such  uses  and  in  such 
manner  as  he  or  they  should  direct,  free  from  incumbrances. 

On  the  15th  of  Amy,  1811,  the  testator  made  his  will  of  that  date, 
whereby  he  devised  to  J.  Dyneley,  his  heirs  and  assigns  <<  all  and 
every  my  messuages,  lands,  tenements,  and  hereditaments,  and  all 
other  my  real  estate  whatsoever,  or  which  I  have  contracted  to  pur- 
chase, situate  in  or  near  the  parishes  of  Boldre  and  South  Baddcsley, 
in  the  county  of  Southampton,  or  elsewhere  in  England,  of  or  to  which 
I,  or  any  person  or  persons  in  trust  for  me,  am,  is,  or  are  seized  or  en- 
titled for  any  estate  or  freehold  and  inheritance,  or  of  freehold  only, 
in  possession,  reversion,  remainder,  or  expectancy,  or  which  I  have 
power  to  dispose  of  or  appoint  by  this  my  will,  with  their  rights, 
members,  and  appurtenances,"  upon  certain  trusts.  His  heir-at-law 
took  certain  benefits  under  the  will. 

In  December,  1813,  the  testator  paid  off  the  mortgage,  and  took  a 
reconveyance  of  the  estate  by  indentures  of  lease  and  release,  dated 
respectively  the  6th  and  7th  of  December,  1813,  whereby,  after  re- 
citing the  mortgage  to  Newton,  with  the  proviso  for  redemption, 
Newton,  in  consideration  of  the  3,000/1  then  repaid  to  him  by  the 
testator,  conveyed  the  estate  to  the  testator,  his  heirs  and  assigns,  to 
the  use  of  such  persons  and  for  such  estates  as  the  testator  should,  by 
deed  or  will,  appoint ;  and,  in  default  of  appointment,  to  the  use  of 
the  testator  and  his  assigns  for  his  life,  and,  after  the  determination 
of  that  estate  by  any  means  in  his  lifetime,  to  the  use  of  Dyneley,  his 
executors,  administrators,  and  assigns,  during  the  testator's  life,  upon 
trust,  for  the  benefit  of  the  testator,  to  the  intent  that  any  wife  of  the 
testator  might  be  excluded  from  dower,  and,  after  the  determination 
of  the  estate  so  limited  to  Dyneley,  to  the  use  of  the  testator,  his 
heirs  and  assigns. 

The  testator  died  on  the  12th  of  January,  1821,  without  republish- 
ing his  will 

With  respect  to  the  second  portion  of  the  testator's  real  estate  now 
in  question,  the  following  were  the  facts  stated :  That  in  1809,  cer- 
tain lands  at  South  Baddesley  having  been  put  up  for  sale  by  auc- 
tion by  the  then  owners,  the  testator  bid  for  and  became  the  pur- 
chaser of  lot  1,  at  the  price  of  1,800/.  This  lot  1  comprised  the  free- 
hold land  now  under  consideration,  and  also  certain  leaseholds.  No 
written  contract  for  the  purchase  was  forthcoming,  nor  was  there  any 
evidence  of  the  terms  of  the  contract,  except  so  far  as  any  thing  could 
be  collected  from  the  language  of  the  conveyance. 

Before  any  conveyance  was  executed  to  the  testator,  he  made  his 
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will,  dated  the  16th  of  May,  1811,  to  the  effect  before  stated.  After 
the  date  of  the  will,  the  freehold  part  of  the  lands  comprised  in  lot  1 
was  conveyed  to  the  testator  by  indentores  of  lease  atid  release,  dated 
respectively  the  8th  and  9tii  of  November,  1811,  whereby,  after  re* 
citing  the  sale  by  auction  in  1809,  and  that  ihe  testator  had  \nd 
1,800^  for  lot  1,  comprising  those  freehold  lands  and  certain  lease- 
holds, and  that  he  was  allowed  and  declared  to  be  the  highest  bidder 
for  and  purchaser  of  all  the  lands  comprised  in  ,ihst  lot,  at  the  said 
price  of  1,800^,  and  reciting  that  it  had  been  agreed  that  400L  should 
be  the  apportioned  part  of  the  1,800^  to  be  paid  as  the  purchase  and 
consideration-money  for  the  lands  thereinafter  expressed  to  he  thereby 
conveyed  (being  the  freehold  part  of  the  lands ;)  it  was  witnessed 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of 
4O0L  paid  to  the  vendors  by  the  testator,  the  lands  in  question  were 
conveyed  to  the  testator,  to  the  common  uses  to  bar  dower,  Dyneley 
being  the  trustee,  as  he  was  in  the  conveyance  of  the  mortgaged  pro* 
perty  before  mentioned. 

The  petition  prayed  that  it  might  be  declared  that  the  deed  of  re- 
conveyance, dated  the  7th  of  December,  1813,  did  not  as  to  tiie  here- 
ditaments comprised  therein,  operate  as  a  revocation  of  tiie  will  of 
Henry  C.  Plowden,  and  that  the  legal  estate  therein  descended  upon 
the  death  of  the  testator  to  his  heir-at-law  as  a  trustee  for  tiie  devi- 
sees of  the  equity  of  redemption,  and  that  the  hereditaments  com- 
prised in  the  deed  of  conveyance,  dated  the  9th  of  November,  1811, 
and  which  the  testator  had  contracted  to  purchase  before  the  date 
of  his  will,  might  be  declared  to  have  be^i  devised  by  the  will,  and 
that  if  the  court  sholud  decide  that  the  devise  of  the  estates  so  con- 
tracted to  be  purchased  was  revoked  by  the  conveyance,  then,  that  it 
might  be  declared  that  the  defendant,  J.  C.  Plowden,  ihe  son  of  the 
testator's  heir,  was  bound  to  elect  between  the  last-mentioned  here- 
ditaments, and  the  moneys  to  which  he  v^rould  be  entitled  under  the 
will  by  virtue  of  the  bequest  therein  contained,  and  that  if  he  should 
elect  to  confirm  the  will,  then  that  he  might  be  declared  a  trustee  for 
the  devisees  under  the  wilL 


WUlcock  and  Jessel  appeared  in  support  of  the  petition,  and 

there  were  two  propositions  in  this  case.  As  to  the  first  portion  <rf 
the  property  in  respect  of  which  the  petition  was  presented,  the  tes- 
tator mort^iged  it,  reserving  the  equity  of  redemption  to  himself,  his 
appointees,  or  assigns,  or  as  he  or  they  should  appoint  Then,  by  his 
will,  he  devised  all  his  estates  to  trustees  on  certain  trusts  therein 
specified.  After  this  he  took  a  reconveyance  to  uses  to  bar  dower. 
In  1809,  the  testator  had  contracted  for  the  purchase  of  an  estate, 
and  after  the  execution  of  his  will  that  estate  was  conveyed  to  the 
testator  to  uses  to  bar  dower.  The  question  as  to  these  two  estates 
was  whether  the  uses  to  bar  dower  were  a  modification  of  the  equi- 
table interest  under  the  contract  so  as  to  levoke  tiie  vdlL  As  to  this 
latter  (woperty,  it  was  also  a  question,  in  case  it  should  be  held  that 
the  will  was  revoked,  whether  it  did  not  operate  to  put  the  heir  to  his 
election.    It  was  contended  that  the  testator  at  the  time  of  making 
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his  will  had,  in  fact,  the  same  interest  in  the  two  estates  as  that 
which  was  subsequently  conveyed  to  hinu  I9  the  mortgage,  the  pro- 
viso for  redemption  was  that  on  payment  of  the  mortgage  money, 
the  estate  should  be  reconveyed  to  tiie  testator,  his  heirs,  appointees, 
or  assigns,  or  to  such  other  person  or  persons,  and  to  such  uses,  and 
in  such  manner  as  he. or  they  should  direct.  These  words  were  the 
common  t^ms  used  when  it  was  intended  that  an  estate  should  be 
conveyed  to  uses  to  bi^  dower.  The  uses  to  which  the  testator  di- 
rected the  estate  to  be  conveyed  were  the  uses  to  bar  dower,  and  conse- 
quentlv  there  was  no  change  in  the  nature  of  ihe  estate  which  the  testa- 
tor had,  and  there  could  be  no  revocation  of  the  will  by  the  subsequent 
reconveyance  of  the  estate  to  him  in  this  form.  This  view  was  con- 
firmed by  the  fact  that  in  the  mortgage  deed,  there  was  a  recital  of  a 
previous  mortgage  of  the  same  estate  by  the  testator  when  it  was  re- 
conveyed  to  him  to  uses  to  bar  dower.  It  was,  therefore,  evidently  the 
intention  thaf  the  mortgagee  on  the  second  mortgage  should  upon  pay- 
ment of  the  money  reconvey  to  uses  to  bar  dower,  as  had  been  the  case 
with  respect  to  the  first  mortgage.  As  to  the  property  contracted  to  be 
purchased  by  the  testator  before  the  date  of  his  will,  and  subsequently 
conveyed  to  him,  there  was  no  evidence  to  show  that  the  testator 
had  not  contracted  that  the  estate  should  be  conveyed  to  him  to 
uses  to  bar  dower.  But  suppose  the  court  should  consider  that  the 
will  was  revoked,  then  it  was  contended  that  the  heir  must  be  put  to 
his  election.  The  testator  clearly  intended  to  devise  this  property  by 
his  will,  even  if  the  rules  of  law  should  prevent  it  from  passing.  The 
heir  of  the  testator  by  asserting  his  right  to  the  estate  w&is  defeating 
the  intention  of  the  testator,  and  could  not  be  allowed  to  take  that  as 
well  as  what  was  actually  given  to  him  by  the  will. 

In  support  of  the  argument  as  to  revocation,  the  following  cases 
were  cited :— lYcAwer  v.  Tickner^  cited  in  Pa^'sons  v.  Freeman^ 
3  Atk.  742 ;  WcUts  v.  Fullartonj  cited  in  Doe  v.  PoUj  2  DougL  718 ; 
Rawlins  v.  Burgisy  2  Ves.  &  B.  382 ;  Ward  v.  MoorCy  4  Mad.  368 ; 
Brain  v.  Brain,  6  Ibid.  221 ;  BuUin  v.  Fleicliery  2  Myl.  &  Cr.  432 ; 
8.  0.  6  Law  J.  Rep.  Cs.  s.)  Chanc  140 ;  Sugderis  Vendors  and  Pur- 
chasersy  11th  edit  198. 

On  the  question  as  to  election,  the  following  cases  were  cited  :— 
TheUussan  v.  Woodford,  13  Ves.  209 ;  Ja/rma/n  on  WiUs,  vol.  1,  p.  136 ; 
Goodtitle  v.  Otway,  2  H.  Black.  616 ;  Churchman  v.  Ireland,  1  Russ. 
&  M.  250. 

Russell  and  Lewin  opposed  the  petition,  and  cited  Innes  v.  Jack- 
son,  16  Ves.  356 ;  1  Bli.  104 ;  and  Anson  v.  Lee,  4  Sim.  364.  .  It  was 
contended  that  the  interest  which  the  testator  had  in  both  these 
estates  at  the  time  of  making  his  will  was  different  from  that  which 
he  subsequently  acquired,  and,  therefore,  according  to  the  acknow- 
ledged rule  of  law  the  devise  in  the  will  was  revoked.  As  to  the 
mortgaged  property,  the  testator  had  a  fee-simple  when  he  made  his 
will,  but  by  the  reconveyance  after  the  date  of  his  will  he  had  a 
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life  estate  and  a  remainder  in  fee,  with -an  intermediate  estate  limited 
to  a  trastee.  As  regarded  the  purchased  property  the  estate  was  pnr- 
chased  at  an  auction,  and  there  never  could  have  been  any  contract 
that  it  should  be  specially  conveyed  to  him  to  uses  to  bar  dower. 
There  could  be  no  doubt  that  the  testator  by  having  the  estate  conveyed 
in  this  manner  did  acquire  a  different  species  of  interest  from  that  winch 
he  had  at  the  date  of  the  will.  It  was  contended  that  the  heir  ought 
to  be  put  to  his  election  if  the  devise  was  held  to  be  revoked,  but  there 
could  be  no  reason  why  that  principle  should  be  adopted.  The  tes- 
tator had  not  devised  the  purchased  estate ;  he  had  included  only  an 
estate  which  he  had  contracted  to  purchase  at  a  particular  place,  but 
there  was  nothing  to  show  that  he  meant  to  include  this  property ;  at 
any  rate  he  did  not  devise  an  estate  which  had  been  conveyed  to  him 
to  uses  to  bar  dower. 

Matins f  Erskine^  and  Hetheringion  appeared  for  parties  in  the  same 
interest  as  the  petitioner. 

Stevens  and  Wood^  for  two  defendants. 

Willcock  replied. 

Judgment  reserved. 

February  10.  Kindersley,  V.  C.  Two  questions  are  raised  in 
this  case  :  first,  whether  certain  acts  done  by  the  testator  in  the  cause, 
after  making  his  will,  with  respect  to  certain  real  estates  of  which  he 
was  the  owner  in  equity  at  the  date  of  his  will,  and  which,  but  for 
those  acts,  would  have  passed  by  his  will,  have  had  the  effect  of  revok- 
ing the  devise  of  those  estates  f  And,  secondly,  if  such  revocation 
has  resulted  from  those  acts,  whether  the  testator's  heir,  claiming 
those  estates  by  descent,  ought  to  be  put  to  his  election  ?  These 
questions  arise  with  respect  to  two  different  portions  of  the  real  estates 
of  the  testator,  under  somewhat  different  circumstances. 

With  respect  to  the  first  portion,  which,  for  convenience,  I  wiU  call 
the  mortgaged  property,  the  following  are  the  facts.  —  [His  honor 
here  stated  the  facts  above  set  forth  as  to  the  mortgaged  property, 
and  then  the  facts  relating  to  the  purchased  property.]  —  The  ques- 
tion as  to  the  purchased  property  is,  whether,  by  reason  of  the  convey- 
ance of  November,  1811,  the  will  was  revoked  so  far  as  it  operated 
to  devise  that  property.  With  respect  to  this  question  of  revocation, 
as  applicable  both  to  the  mortgaged  and  purchased  property,  several 
cases  have  been  cited  in  the  argument,  and  many  others  are  be  found 
in  the  books.  In  some  of  those  cases  the  testator,  at  the  date  of  his 
will,  had  the  legal  estate  in  the  lands,  and  in  others  he  had  only  an 
equitable  estate  or  interest  In  the  case  now  before  me,  the  estate 
or  interest  which  the  testator,  at  the  date  of  his  will,  had  in  each  of 
the  two  portions  of  property  in  question,  was  an  equitable  estate  or 
interest ;  and  therefore  it  is  to  the  cases  comprised  in  the  latter  class 
that  more  especial  reference  must  be  had,  in  order  to  deduce  the  esta- 
blished doctnne  on  the  subject,  as  applicable  to  the  case  now  under 
consideration. 
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The  general  rule  of  law  to  be  deduced  firom  this  latter  class  of 
cases  may  be  thus  stated :  that  if,  after  the  date  of  the  will,  the  land 
is  so  conveyed  to  the  testator  that  the  leeal  estate  therein,  which  be- 
comes vested  in  him  by  the  convevance,  is  the  same,  in  quality,  as  the 
eqidtable  estate  which  he  had  at  the  date  of  the  wiU,  the  conveyance 
does  not  revoke  the  devise.  And  so,  in  the  case  where  the  testator's 
interest  in  tbe  land  at  the  date  of  the  will  consists  in  a  contract  which 
he  had  entered  into  for  the  purchase  of  the  land,  if  the  land  is  after- 
wards conveyed  to  him  by  the  vendor,  in  accordance  with  the  terms 
of  the  contract  between  them,  the  conveyance  does  not  revoke  the 
devise.  But,  on  the  other  hand,  if  the  legal  estate  which  the  testa- 
tor acquires  by  the  conveyance  differs,  in  quality,  from  the  equitable 
estate  which  be  had  at  the  date  of  the  will,  the  conveyance  revokes 
the  devise.  And  so,  in  the  case  of  a  contract  for  purchase,  if  the 
legal  estate  which  the  testator  acquires  by  the  convevance  dilTeni 
from  that  which,  by  tbe  terms  of  the  contract,  the  vendor  agreed  to 
convey  to  him,  the  conveyance  revokes  the  devise.  And  this  revoca- 
tion equally  takes  place,  even  though  the  testator,  after  the  convey- 
ance, has  as  absolute  a  power  of  disposing  of  the  property  as  he  had 
before.  And  the  revocation  takes  place  without  regard  to  the  testa- 
tor's intention,  and  even  in  direct  contravention  of  his  intention. 
Eminent  judges  have  heretofore  expressed,  in  strong  terms,  theur  dis- 
approbation of  the  principle  of  this  rule  of  revocation,  and  their  re- 
gret that  it  should  have  been  established,  or  at  least  that  it  should 
have  been  carried  so  far  as  it  has  been  carried ;  but  they  have  felt 
themselves  constrained  to  follow  it.  While  I  fully  participate  in  that 
disapprobation  and  that  regret,  I  am  equally  obliged  to  recognize  it 
as  the  long-estabUshed  rule  of  the  courts,  and,  if  the  occasion  requires, 
to  act  upon  it. 

Now,  with  respect  to  the  mortgaged  property,  if  we  are  to  inquire 
what  estate  the  testator  had  in  the  equity  of  redemption  at  the  date 
of  his  will,  I  think  it  would  be  very  difficult  to  say  that  he  had  any 
other  than  an  estate  in  fee-simple.  And,  if  I  were  compelled  to  con- 
fine myself  to  this  view  of  the  matter,  it  would  follow  that  a  subse- 
quent conveyance  of  the  legal  estate  to  the  testator,  in  any  other 
form  than  in  fee,  would  be  a  revocation  of  the  devise.  But  the  devisee 
has  a  right  to  refer  to  the  particular  terms  of  the  proviso  for  redemp- 
tion in  the  mortgage  deed,  as  showing  an  agreement  between  the 
mortgagor  and  moi^eieee  that,  upon  repayment  of  the  mortgage  mo- 
ney, the  premises  shoiud  be  reconveyed,  not  simply  to  the  mortgagor 
in  fee,  but  in  some  other  special  form ;  and  if  the  legal  estate  was,  in 
fact,  reconveyed  in  the  form  in  which,  by  the  terms  of  the  proviso,  it 
was  agreed  to  be  reconveyed,  the  reconveyance  does  not  operate 
as  a  revocation  of  the  devise.  What,  then,  are  the  terms  of  the  pro- 
viso for  redemption  as  to  the  reconveyance  of  the  premises  on  pay- 
ment of  tbe  mortgage  money  ?  They  are  to  be  reconveyed  unto  the 
said  H.  C.  Plowden,  his  heirs,  appointees,  or  assigns,  or  to  such  other 
person  or  persons,  to  such  uses  and  in  such  manner  as  he  or  they 
shall  direct.  A  question  here  arises,  whether  the  words  ''  unto  the  said 
H.  C.  Plowden,  his  heirs,  appointees,  or  assigns,"  are  to  be  construed 
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as  designating  the  person  or  persons  to  whom  the  premises  were  to 
be  reconveyed,  or  the  form  in  which  the  reconveyance  was  to  be 
made.  The  language  of  the  proviso  throughout  seems  to  favor  two 
constructions,  for  it  imports  that  the  appointees  of  Plowden  (as  well 
as  Plowden  himself,  or  his  heirs  or  assigns)  may  pay  off  the  mortgage 
debt,  that  the  reconveyance  is  to  be  made  upon  the  request  and  at 
the  costs  and  charges  of  Plowden,  or  of  his  b^irs  or  of  his  appointees 
or  assigns,  and  that  not  only  Plowden  himself,  or  his  heirs  or  assigns, 
but  his  appointees  also,  should  have  the  right  to  direct  to  what  per- 
sons, and  to  what  uses,  and  in  what  manner  the  estate  should  be  re- 
conveyed.  The  word  "appointees,"  which  is  used  several  times  in 
the  proviso,  seems  in  every  instance  to  be  used  to  designate  some 
person  or  persons  to  whom  Plowden  might  appoint  the  estate  previ- 
ously to  its  being  reconveyed.  If  this  is  the  construction  which 
ought  to  be  put  upon  the  words  "  unto  the  said  H.  C.  Plowden,  his 
heirs,  appointees,  or  assigns,"  that  is,  if  the  parties  agreed  by  this  proviso 
that  the  premises  were  to  be  reconveyed  to  Plowden  or  to  his  heirs,  or 
to  his  assigns,  or  to  his  appointees  in  the  alternative,  that  could  only 
mean  to  one  or  other  of  those  persons  in  fee,  and  then  it  is  clear  upon 
the  authorities  that  the  reconveyance  which  was  made  to  Plowden, 
not  in  fee,  but  to  the  common  uses  to  bar  dower,  would  be  a  revoca- 
tion of  the  devise.  And  the  addition  of  the  words  "  or  to  such  per- 
son or  persons,  &c.  as  he  or  they  may  direct,"  would  not  have  any 
effect  to  prevent  the  revocation.  But  let  us  now  take  the  other  sup- 
position, and  assume  that  the  words  "  unto  the  said  H.  C.  Plowden, 
his  heirs,  appointees,  or  assigns,"  are  to  be  construed  as  designating 
the  form  in  which  the  premises  were  to  be  reconveyed  to  Plowden, 
which  is  the  view  most  favorable  to  the  devise ;  upon  that  assump- 
tion I  think  that  the  word  "  appointees"  would  be  suflScient  to  jus- 
tify the  introduction  into  the  reconveyance  of  a  power  of  appoint- 
ment, and  that  if  the  reconveyance  had  been  made  to  the  use  of  such 
persons  and  for  such  estates  as  Plowden  should  by  deed  or  will  ap- 
point, and  in  default  of  appointment  to  the  use  of  Plowden,  his  heirs 
and  assigns,  sjich  reconveyance  would  have  been  in  conformity  with 
the  proviso,  and  would  not  have  worked  a  revocation.  K  so,  the 
question  is  reduced  to  this :  do  the  other  words  "  unto  the  said  H.  C. 
Plowden,  his  heirs  or  assigns"  justify  the  reconveyance  to  the  use  of 
Howden  for  life,  and  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime  to  the  use  of  a  trustee  during  his  life,  with  re- 
mainder to  the  use  of  Plowden  in  fee ;  or  (to  put  the  same  question 
in  another  form)  if  by  the  proviso  for  redemption  it  had  merely  been 
agreed  that  on  repayment  of  the  money  the  estate  should  be  recon- 
veyed to  Plowden,  his  heirs  or  assigns,  and  the  reconveyance  had 
been  made  to  the  use  of  Plowden  for  his  life,  and  then  to  the  use  of 
a  trustee  during  his  life,  and  then  to  Plowden,  his  heirs  and  assigns ; 
would  this  have  been  a  reconveyance  in  conformity  to  the  terms  of 
the  proviso,  so  that  the  devise  would  have  remained  unrevoked  ?  It 
appears  to  me  that  if  I  were  so  to  decide,  I  should  be  acting  in  direct 
opposition  to  the  principle  of  all  the  decided  cases.  An  estate  to  a 
man  for  his  life  with  an  estate  in  fee-simple  by  way  of  remainder,  the 
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union  of  the  two  estates  beinff  prevented  by  an  intermediate  limita- 
tion to  a  trustee  during  his  litei  is  a  very  different  estate  from  an  es- 
tate in  fee-simple  in  possession.  If  the  testator's  estate  previous  to 
the  conveyance  had  been  an  equitable  estate  in  fee,  his  taking  a  re- 
conveyance of  the  legal  estate  for  his  life  with  a  legal  fee  by  way  of 
remainder,  the  two  estates  being  kept  from  uniting  by  the  interposi- 
tion of  a  limitation  to  a  trustee,  is  not  (in  the  language  used  in  some 
of  the  cases)  simply  taking  the  estate  home,  but  it  is  creating  a  new 
and  different  limitation  of  it.  And,  according  to  all  authority,  if  the 
effect  of  the  reconveyance  is  to  create  a  new  limitation  of  the  estate 
different  from  the  equitable  estate  which  the  testator  had  at  the  date 
of  his  will,  or  different  from  that  which  would  be  created  by  pursuing 
strictly  the  terms  of  the  contract  for  the  reconveyance,  the  effect  is  a 
revocation  of  the  devise. 

It  has  indeed  been  argued  before  me  that  the  words  ^*  unto  A  B, 
his  heirs,  appointees,  or  assigns,"  constitute  an  apt  and  appropriate 
formula  for  expressing  brie%  ail  the  limitations  ordinarily  contained 
in  a  convevance  to  the  common  uses  to  bar  dower,  including  not  only 
the  general  power  of  appointment,  but  also  the  limitation  for  life  to 
the  party  in  whose  favor  the  conveyance  is  made,  and  the  remain- 
der to  him  in  fee,  with  the  intermediate  limitation  to  the  trustee  to 
prevent  the  union  of  the  life  estate  and  the  remainder  in  fee.  And 
it  was  contended  that  the  formula  in  question  is  often  used  for  that 
purpose,  and  that  in  the  present  case,  because  the  indenture  of  mortgage 
to  Newton  recites  the  indenture  of  April,  1811,  by  which  the  estate 
had  been  conveyed  to  the  testator  to  the  common  uses  to  bar  dower, 
that  therefore  in  effect  the  proviso  for  redemption  ought  to  be  read  as 
if  it  had  stipulated  that  on  payment  of  the  mortgage-money  the  pre- 
mises should  be  reconveyed  to  the  same  uses  to  which  they  had  been 
limited  bv  the  indenture  of  Apri],  1811. 

I  should  have  been  well  pleased  if  I  could  have  acceded  to  tills 
argument,  but  I  look  in  vain  to  the  language  of  the  proviso  for  re- 
demption for  finding  any  reference  to  the  indenture  of  April,  1811 ;  in 
fact,  it  does  not  contain  the  slightest  trace  of  any  such  reference.  If 
it  had  been  intended  that  upon  the  repayment  of  the  mortgage  money 
the  premises  should  be  reconveyed  to  the  same  uses  to  which  they 
had  stood  limited  by  the  indenture  of  April,  1811,  it  would  have 
been  easy  to  have  so  worded  the  proviso  for  redemption  as  to  have 
expressed  that  intention.  The  recital  of  that  indenture  in  i\)e  mort- 
gage deed  cannot  in  my  opinion  be  considered  as  introduced  for  the 
purpose  of  showing  that  the  parties  intended  the  reconveyance  to  be 
made  to  the  same  uses  as  were  expressed  in  that  indenture ;  in  fact, 
such  recital  was  introduced  for  another  purpose,  viz.,  that  as  the  con- 
veyance to  the  mortgagee  must  be  by  an  exercise  of  the  power  of  ap- 
pointment as  well  as  by  lease  and  release,  it  was  necessary  to  recite 
the  indenture  creating  the  power,  and  that  recital  would  have  been 
equally  introduced  whatever  might  have  been  the  intention  of  the 
parties  as  to  the  form  of  reconveyance  when  the  mortgage  debt 
should  be  paid  o£  And  with  regard  to  the  suggestion  that  the 
words  *^  unto  A  B  his  heirs,  appointees,  or  assigns "  are  often  used 
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as  a  formula  for  expressing  all  the  limitations  ordinarily  contained 
in  a  conveyance  to  the  common  uses  to  bar  dower,  I  answer  that  they 
are  so  used  only  in  loose  parlance,  and  not  in  the  formal  and  appro- 
priate language  of  a  deed,  and  that  such  use  of  them  is  inapt  and  in* 
accurate.  For  granting  that  those  words  sufficiently  indicate  a  pow- 
er of  appointment,  and  that  they  would  constitute  an  apt  and  appro- 
priate formula  for  expressing  a  umitation  to  the  use  of  such  persons, 
and  for  such  estates  as  A  shall  appoint,  and  in  default  of  appointment 
to  the  use  of  A  in  fee,  how  do  they  indicate  the  dividing  and  parcel- 
ling out  of  the  fee  into  a  life  estate,  and  a  remainder  in  fee,  with  an 
intermediate  limitation  to  the  use  of  a  trustee  during  the  life  of  the 
tenant  for  life  ?  I  cannot  decide  that  a  contract  to  convey  to  A,  his 
heirs,  appointees,  and  assigns,  does  import  that  the  conveyance  is  to 
be  made  in  the  special  form  of  limitations  to  the  use  of  such  persons, 
and  for  such  estates  as  A  shall  appoint,  and  in  default  of  appointment  ^ 
to  the  use  of  A  for  life,  and  after  the  determination  of  that  estate  in 
his  lifetime,  to  the  use  of  a  trustee  during  his  life,  and  after  the  deter- 
mination of  the  estate  so  limited  to  the  trustee,  to  the  use  of  A,  his 
heirs,  and  assigns.  I  may  refer  to  the  judgment  of  Lord  Langdale  in 
SuUin  V.  Fletcher^  1  Keen,  376,  as  a  clear  and  (as  I  think)  unimpeach- 
able authority  on  this  part  of  the  case.  I  am,  therefore,  constrained  to 
conclude  with  respect  to  the  mortgage  property,  that  by  the  recon- 
veyance from  Newton  to  the  testator  of  the  7th  of  December,  1813| 
the  devise  of  that  property  was  revoked. 

With  respect  to  the  purchased  property,  the  case  is  even  still  more 
clear.  Indeed,  the  only  argument  that  could  be  offered  as  a  ground 
for  holding  the  conveyance  from  the  vendors  by  the  indenture  of 
the  9th  of  November,  1811,  did  not  revoke  the  devise  was  this: -*- 
that  as  that  indenture  expressed  that  the  conveyance  was  made  in 
pursuance  of  the  agreement  for  the  purchase,  it  is  to  be  infened 
that  there  was  a  special  contract  between  the  testator  and  the 
vendors,  that  the  purchased  lands  should  be  conveyed  to  the  tes- 
tator, not  in  fee,  but  to  the  common  uses  to  bar  dower.  Even  if 
the  fact  were,  as  assumed  by  this  argument,  that  the  conveyance 
was  expressed  to  be  made  in  pursuance,  I  could  not  have  concurred 
in  the  conclusion.  The  purchaser  of  a  fee-simple  estate  has  a  right  to 
have  the  estate  conveyed  to  any  uses  or  in  any  manner  he  may  please  to 
direct:  and  to  whatever  uses  or  in  whatever  manner  the  estate  may  be 
conveyed  by  the  purchaser's  direction,  the  conveyance  might  with  equal 
propriety  be  expressed  to  be  made  in  pursuance  of  the  agreement  for 
the  purchase,  although  there  was  no  special  proviso  in  the  contract  as 
to  the  particular  uses  to  which  the  estate  was  to  be  conveyed  by  the 
vendors.  But  further,  the  very  foundation  of  the  argument  fails,  for 
upon  examination  of  the  language  of  the  indenture  of  the  9th  of 
November,  1811,  it  will  be  found  that  the  conveyance  is  not  expressed 
to  be  made  in  pursuance  of  the  agreement  for  the  purchase.  It  will 
be  remembered  that  lot  1,  for  which  the  testator  had  bid  1,800^  at 
the  sale,  comprised  the  freehold  in  question,  and  certain  leaseholds* 
The  indenture  of  the  9th  of  November,  1811,  which  only  conveys  the 
freeholds,  recites  that  Plowden  was  allowed  and  declared  to  be  the 
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highest  bidder  for,  and  purchaser  of,  the  premiBes  comprised  in  lot  l, 
at  the  price  of  1,800^,  and  that  it  had  been  ascertained  that  the  here- 
ditaments intended  to  be  thereby  conveyed  which  formed  the  free- 
hold part  of  the  said  lot  1  were  of  the  value  of  400Z.,  and  that  it 
had  been  agreed  that  the  said  400L  should  be  the  apportioned  part  of 
the  said  sum  of  IjBOOL^  to  be  paid  in  respect  of,  and  as  the  purchase  and 
consideration  money  for,  the  hereditaments  thereafter  expressed  to  be 
thereby  conveyed ;  and  the  indenture  witnesseth  that  in  pursuance  of 
the  said  agreement  and  in  consideration  of  400/.  paid  to  the  vendors 
by  Piowden,  the  vendors  convey  the  freehold  hereditaments  in  ques* 
tion  to  Piowden  to  use#  to  bar  dower.^  So  that  the  words  ^  in  pursu** 
ance  of  the  said  agreement "  refer  not  to  an  agreement  for  the  pur- 
chase of  the  land,  for  no  such  agreement  is  specified,  but  to  the  agree- 
ment which  is  specidly  mentioned  as  to  tiie  400L  being  the  appor- 
tioned part  of  the  whole  purchase-money  which  was  to  be  paid  in  re- 
spect of  the  freeholds.  With  respect,  then,  to  the  purchased  propertyi 
I  am  of  opinion  that  by  the  conveyance  of  the  9th  of  Novemb^, 
1811,  the  devise  of  the  property  was  revoked. 

The  only  question  which  remains  for  consideration  is  this,  whether 
the  testator's  heir  claiming  these  lands  by  descent,  and  claiming  also 
certain  benefits  under  the  will,  ought  to  be  put  to  his  election  as  re- 
gards either  the  mortgaged  or  the  purchased  property.  It  is  to  be  ob- 
served that  the  mortgaged  property  is  not  specially  mentioned  in  the 
will,  but  the  will  does  specially  mention,  amongst  the  real  estates 
devised,  the  lands  which  the  testator  had  contracted  to  purchasei 
situate  in  or  near  the  parishes  of  Boldre  or  South  Baddesley.  I  will 
assume  in  favor  of  the  devise,  (although  the  fact  is  not  clearly  ascer- 
tained,) that  the  purchased  property  now  in  controversy  is  part  of 
the  hereditaments  thus  specially  mentioned  and  devised  by  the  vnll. 
And  in  considering  the  proposition  that  the  heir  ought  to  be  put  to 
his  election,  I  will  have  regard  more  particularly  to  the  lands  specially 
mentioned  and  devised,  because  if  the  proposition  cannot  be  main- 
tained as  to  those  lands  (as  in  my  opinion  it  cannot)  A  fortiori,  i\ 
cannot  be  maintained  as  to  those  lands  which  are  not  specially  men- 
tioned and  devised. 

The  argument  on  the  behalf  of  the  devisee  is  this :  — ■  that  the  effect 
of  the  testator  acquiring  by  the  subsequent  conveyance  a  different 
estate  from  that  which  he  had  at  the  date  of  his  will,  is  not  (properly 
speaking)  a  revocation  but  ademption,  that  the  estate  or  interest 
which  he  had  when  he  made  his  will,  is  indeed  gone  from  him,  and 
therefore  the  devise  cannot  operate  upon  it ;  but  the  words  of  the  de- 
vise are  not  expunged  from  the  will ;  that  they  are  still  capable  of  ex- 
pressing, and  do  express,  the  testator's  intention  to  devise  the  lands 
there  speciaUy  mentioned,  so  that  at  the  testator's  death,  when  the  will 
comes  into  operation,  the  devise  of  the  particular  lands  stiU  stands 
part  of  the  wiU,  and  the  testator  died  seized  of  those  very  lands ;  and 
although  by  the  rule  of  law  the  devise  cannot  actually  pass  the  estate 
which  the  testator  acquired  by  the  subsequent  conveyance,  yet  as  the 
heir,  by  asserting  hu  right  to  take  the  estate  by  descent,  would 
defeat  or  disturb  the  express  disposition  of  that  estate  by  the  will, 
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he  ought,  according  to  the  plain  principle  of  election,  to  give  np 
his  right  to  take  the  estate  by  descent  or  abandon  the  benefit  in* 
tended  for  him  by  the  will.  Now,  it  may  be  admitted  that  if  his 
heir,  by  asserting  his  right  to  take  the  estate  by  descent,  wouid  de« 
feat  or  disturb  an  express  disposition  made  by  the  wiU  of  that  estate, 
which  he  thus  claims  by  descent,  he  ought  to  be  put  to  his  election 
according  to  the  decisions  in  Thellusson  v.  Woodford  and  Churchman 
V,  Ireland;  and  therefore  the  only  question  is,  whether  the  testator, 
by  his  will,  made  an  express  disposition  of  that  estate,  which  the 
heir  claims  by  descent.  What  is  the  estate  which  the  heir  claims 
by  descent  ?  It  is  that  estate  in  fee-simple  lA  remainder  ^expectant 
on  the  determination  of  the  estate  limited  to  the  trustee  auring  the 
testator's  life)  which  became  vested  in  the  testator  by  the  conveyance 
made  to  him  after  the  date  of  his  will  Has,  theh,  the  testator,  by 
bis  will,  made  an  express  disposition  of  the  estate  which  became 
vested  in  him  by  that  subsequent  conveyance  ?  The  devise  in  the 
will  is,  of  ^^  all  and  every  my  messuages,  lands,  tenements,  and  here* 
ditaments,  and  all  other  my  real  estate  whatsoever,  or  which  I  have 
contracted  to  purchase,  situate  in  or  near  the  parishes  of  Boldre  or 
South  Baddesley,  in  the  said  county  of  Southampton,  or  elsewhere  in 
England,  of  or  to  which  I,  or  any  person  or  persons  in  trust  for  me, 
am,  is,  or  are  seized  or  entitled  for  any  estate  of  freehold  and  inherit- 
ance, or  of  freehold  only,  in  possession,  reversion,  remainder,  or  ex- 
pectancy, or  which  I  have  power  to  dispose  of  or  appoint  by  this 
my  wilL"  In  this  language  there  is  nothing  which  points  to  any 
estate  or  interest  which  the  testator  might  have  at  a  future  time ;  on 
the  contrary,  the  terms  of  the  devise  refer  exclusively  to  such  estate 
or  interest  as  he  then  had  at  the  time  when  he  framed  the  devise.  He 
had  an  estate  or  interest  to  which  the  language  was  properly  applica- 
ble, and  which,  but  for  the  subsequent  conveyance,  would  have 
passed  by  the  devise.  What  is  there  which  indicates  the  slightest 
intention  to  devise  another  estate  and  interest  which  was  not  then 
vested  in  him,  but  which  he  might  thereafter  acquire  ?  It  is  a 
rule  which  ought  to  be  strictly  adhered  to  that  puts  the  heir  to 
his  election.  The  testator's  intention  to  devise  or  dispose  of  such 
estate  or  interest  as  he  might  thereafter  acquire,  must  be  expressly 
and  unequivocally  manifested  by  the  will;  and  in  this  will  there 
is  not  the  slightest  trace  of  any  such  intention.  To  show  that  the 
language  here  used  by  the  testator  must  be  held  to  refer  exclusively 
to  the  estate  or  interest  which  he  had  at  the  date  of  his  will,  I 
may  refer  to  the  cases  of  Rudslone  v.  Anderson^  2  Yes.  sen.  418,  and 
Hone  V.  Medcrafty  1  Bro.  C.  C.  261,  and  the  judgment  of  Lord  Eldon 
in  James  v.  Dean,  Id  Yes.  338.  It  is  true  these  were  cases  of  lease- 
holds, but  that  is  immaterial  with  respect  to  the  question  whether  the 
words  of  the  devise  are  to  be  construed  as  pointing  only  to  the 
testator's  present  estate  or  interest,  or  to  such  estate  or  interest  as 
be  might  thereafter  acquire.  Being  then  of  opinion  that  the  tes- 
tator has  expressed  his  intention  to  devise  only  the  estate  or  interest 
which  he  had  in  the  lands  at  the  date  of  his  wiU,  and  not  such 
other  estate  or  interest  as  he  might  thereafter  acquire,  I  am  brought 
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to  the  conclnsion  that  the  heir  does  not,  by  claiming  these  lands 
by  descent,  defeat  or  disturb  any  disposition  made,  or  intended  to 
be  made  by  the  will,  of  that  estate  which  has  descended  upon  him, 
and  that,  therefore,  he  ought  not  to  be  put  to  his  election.  In  truth, 
the  disposition  which  the  testator  had  made  by  his  will  with  regard 
to  these  lands,  has  been  defeated  in  his  lifetime  by  his  own  act  in 
taking  such  a  conveyance  as  put  an  end  to  the  estate  or  interest 
which  he  then  had,  and  which  was  alone  intended  to  be  disposed  of 
by  his  will,  and  vested  in  him  a  new  and  different  estate  which  the 
will  does  not  manifest  any  intention  to  dispose  of.  Upon  the  whole 
of  the  case,  I  am  of  opinion  that  the  devise  in  the  testator's  will,  so 
far  as  relates  to  the  lands  comprised  in  the  indentures  of  the  7th  of 
December,  1813,  and  the  9th  of  November,  1811,  respectively,  was 
revoked  by  those  respective  conveyances,  and  that  those  lands  did 
not  pass  by  the  will,  but  descended  on  the  testator's  heir  at  law,  and 
that  the  heir  ought  not  to  be  put  to  his  election.  I  must,  therefore, 
dismiss  the  petition. 


Webb   v.   the  Direct   London  and  Portsmouth  Railway  Com- 
pany.^ 

Kanh  5, 6,  25, 1852. 

Railway  —  Landowner — Abandonment  —  Specific  Performance. 

An  agreement  waa  entered  into  on  behalf  of,  and  waA  confinned  bj  a  raflway  corapanj,  In 
eonsidenttian  of  a  landowner's  opposition  to  the  bill  being  withdrawn,  to  pay  him  4,500/. 
as  the  pnrchaseomonej  of  land  not  exceeding  eight  acres  to  be  taken  hy  the  company  for 
the  formation  of  their  railway,  and  for  consequential  damages  to  the  landowner's  property. 
The  railway  was  abandoned,  and  the  landowner  filed  a  claim  for  specific  performance,  and 
the  same  was  decreed  by  the  conrt  below ;  bat  on  appeal :  — 

Hdd^  that  the  plaintiff  had  means  of  complete  redress  at  law,  and  that  the  claim  must  be  dis- 
missed. 

By  an  agreement,  dated  the  23d  of  July,  1845,  signed  by  and  made 
between  Mr.  Crowley,  Mr.  Baines,  and  Mr.  Laurie,  three  of  the  pro- 
moters of  an  act  of  parliament  for  making  a  railway  from  the  Croy- 
don and  Epsom  Railway,  at  Epsom,  to  the  town  of  Portsmouth,  to 
be  called  "  The  Direct  liondon  and  Portsmouth  Railway,"  on  behalf 
of  themselves  and  all  other  the  promoters  of  the  said  act  of  the  one 
part,  and  Mr.  Philip  Barker  Webb  of  the  other  part,  it  was  agreed  as 
follows :  — "  First,  that  the  company  to  be  incorporated  under  the 
said  act  of  parliament,  when  passed,  shall,  &c.,  (build  a  bridge  and 
make  a  road,  and  keep  the  bndge  in  repair  as  specified)  between 
points  A.  and  B.  mentioned  in  the  plan  annexed  thereto.  Secondly, 
to  deviate  from  their  proposed  line  as  delineated  in  the  said  plan  so 
far  to  the  eastward  thereof  as  to  avoid  a  particular  meadow  of  Mr. 

I  16  Jur.  823 ;  21  LftW  J.  Bep.  (k.  s.)  Chanc.  837. 
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Webb.     Thirdly,  that  if  the  company  shall  be  empowered  to  buy  a 

i)iece  of  land  mentioned,  from  the  Dean  and  Chapter  of  Salisbury, 
ying  between  the  deviated  line  and  the  meadow  aforesaid,  they  shall 
convey  it  for  a  nominal  consideration  to  Mr.  Webb.  Fourthly,  the 
company  shall  build  an  archway,  (described,)  and  keep  the  same  in 
repair.  Fifthly,  that  they  shall  allow  Mr.  Webb  a  crossing  over  the 
line  on  a  level  at  a  stated  point,  and  keep  gates  there.  Sixthly,  that 
they  shall  plant  evergreens  at  a  particular  spot  Seventhly,  that 
they  shall  only  erect  invisible  fences  at  particular  places.  Eighthly, 
that  they  shall  not  erect  any  station  visible  from  the  mansion-house. 
Ninthly,  they  shall  not  deposit  waste  or  spare  earth,  &c.,  on  any  of 
the  lands  of  Mr.  Webb,  except  those  taken  by  them,  without  his  con- 
sent in  writing.  Tenthly,  and  lastly,  that  the  said  company  shall  pay 
to  the  said  Philip  Barker  Webb  the  sum  of  4,000/.,  together  with  his 
costs,  charges,  and  expenses  incurred  up  to  the  day  of  the  date  of  this 
agreement  by  reason  of  the  intended  formation  of  the  said  railway, 
not  exceeding  the  sum  of  150/.,  before  the  company  shall  enter  on 
.any  of  the  lands  of  the  said  P.  B.  Webb  for  the  purpose  of  making 
the  said  railway ;  and  that  all  timber  and  other  trees  on  the  lands  to 
be  taken  by  the  said  company  shall  be  the  property  of  the  said  P.  B. 
Webb.  And  it  is  hereby  declared  that  the  said  sum  of  4,500/.  is  to  be 
the  purchase-money  for  the  said  lands  so  to  be  taken  by  the  said  com- 
pany as  aforesaid  for  the  formation  of  their  railway,  not  exceeding  8 
acres,  according  to  such  deviated  line  as  aforesaid  across  the  property 
of  the  said  P.  B.  Webb,  described  in  the  said  plan,  and  for  the  conse- 
quential damage  to  such  property."  At  the  foot  of  the  agreement, 
and  bearing  even  date  with  it,  the  following  memorandum  was 
written,  and  it  was  signed  by  the  agent  of  Mr.  Webb :  —  "  It  is  under- 
stood and  agreed  by  and  between  the  parties  above  named,  that  in 
the  event  of  the  act  of  parliament  referred  to  in  the  foregoing  agree* 
roent  not  being  obtained,  the  agreement  for  the  purchase  hereinbe- 
fore contained  shall  be  null  and  void.  C.  J.  Woods." 

The  act  of  parliament  (9  &  10  Vict.  c.  83)  was  passed  on  the  26th 
of  June,  1846,  and  on  the  5th  of  April,  1847,  a  deed  under  the  com- 
mon seal  of  the  company  was  executed,  whereby,  after  reciting  various 
matters  relating  to  the  proposed  line,  the  opposition  of  Mr.  Webb, 
and  his  subsequent  withdrawal  therefrom,  and  the  agreement  of 
1845,  it  was  witnessed  that  in  consideration  of  the  withdrawal  of 
the  opposition  of  the  said  P.  B.  Webb  to  the  said  bill,  the  said  com- 
pany  did  ratify  and  confirm  the  agreement  made  on  their  behalf  by 
Mr.  Crowley,  Mr.  Baines,  and  Mr.  Laurie,  and  covenanted  with  Mr. 
Webb  to  perform,  fulfil,  and  keep  all  the  covenants  and  agreements 
entered  into  by  them  in  that  instrument. '  And  in  consideration  of 
that  covenant  Mr.  Webb  released  those  three  gentlemen  from  all  the 
covenants  entered  into  by  them  in  the  agreement  and  from  all  lia- 
bility in  respect  of  the  same,  and  also  covenanted  that  he  had  full 
power  to  execute  such  release. 

The  company  entered  on  the  lands  of  Mr.  Webb  for  the  pur- 
pose of  survey  and  taking  levels,  &c.,  and  in  so  doing,  or  otherwise, 
felled  at  least  one  timber  tree,  but,  as  on  the  part  of  Mr.  Webb 
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was  alleged,  many  trees.  The  line  was  ultimately  abandoned,  and 
after  a  negotiation,  which  led  to  no  practical  result,  the  company 
having  declined  to  pay  the  4,500/.,  Mr.  Webb  filed  a  claim,  in 
which  he  alleged  the  ground  of  the  agreement  to  have  been  his 
withdrawing  his  opposition  to  the  bill  in  parliament,  and  which  is 
recited  in  the  deed  of  1847,  and  that  he  had,  before  the  agreement  of 
1845,  Incurred  costs  by  reason  of  the  intended  railway  amounting  to 
more  than  150/.,  and  after  offering  specifically  to  perform  the  agree- 
ment of  1845  on  his  part,  prayed  the  specific  performance  of  it  by  the 
company.  On  the  hearing,  before  Vice- Chancellor  Turner,  his  honor 
made  a  decree  for  the  plaintiff,  20  Law  J.  Rep.  (n.  s.)  Chanc.  566 ; 
s.  c.  5  Eng.  Rep.  151,  and  from  that  decree  the  company  now  appealed. 

W,  P.  Wood  and  Moxan,  for  the  plaintiff.  The  agreement  is  a 
binding  unconditional  agreement  for  the  taking  of  the  land,  not  ex- 
ceeding 8  acres,  at  a  stated  price,  and  the  consideration  for  its  being 
entered  into  by  the  company  was  the  withdrawal  of  opposition, 
which  by  the  lefi[islature  itself  is  considered  a  proper  subject  of  bar* 
gain —  Lands  Clauses  Consolidation  Act,  8  Vict  c.  18.     But  the  com* 

Eany  by  their  acts  have  shown  the  agreement  to  be  binding,  for  they 
ave  entered  on  the  lands,  which  by  the  instrument  it  was  stipulated 
they  should  not  do  until  the  price  was  paid.  But  there  is  authority  to 
show  that  they  are  bound  to  complete  notwithstanding  the  railw^ay 
has  been  abandgned.  In  Blcmdv.  Orowley^  20  Law  J.  Rep.  (n.  s.)  £xch. 
218 ;  s.  c.  4  Eng.  Rep.  441,  this  was  expressly  decided,  and  there  the 
landowner  obtained  3,000/.  That  case  related  to  the  same  line  of  rail- 
way as  the  present  In  Shirley  v.  DaviSj  cited  in  Drewe  v.  Hanson,  6 
Ves.  678,  a  purchaser  was  compelled  to  take  land  by  the  possession  of 
which  he  became  a  churchwarden  of  Greenwich,  when  he  wanted  to 
be  a  freeholder  of  Essex,  and  the  reason  was  because  he  should  have 
inquired.  In  this  case  the  company  made  their  bargain,  and  they  are 
bound  to  complete  their  contract  Even  Mr.  Webb  himself  cannot 
say  the  actual  amount  of  loss,  setting  out  of  view  all  question  of 
inconvenience,  he  has  sustained  by  reason  of  his  property  being  tied 
up,  and  for  which  he  believed  and  still  believes  he  has  a  right  to 
receive  the  4,500/.  In  the  case  of  Preston  v.  The  Liverpool,  Math 
Chester,  and  Newcastle-upon-  Tyne  Railway  Company,  1  Sim.  N.  8. 
586 ;  s.  c.  6  Eng.  Rep.  124,  the  court  was  of  opinion  that  as  the  plain* 
tifi*  had  withdrawn  his  opposition  to  the  bill  in  parliament,  the  com- 
pany, according  to  the  true  construction  of  the  agreement,  were 
bound  to  pay  the  sum  agreed  to  be  paid  to  him,  although  they  had 
not  taken  possession  of  any  part  of  his  estate.  The  case,  it  is  true, 
as  to  the  right  of  action,  was  sent  for  the  opinion  of  a  court  of  law, 
but  of  the  construction  of  the  agreement  one  of  your  lordships  seemed 
to  entertain  no  doubt  In  the  judgment  are  contained  the  following 
remarkably  apposite  remarks: — ^' There  was, 'therefore,  nothing 
anomalous  in  stipulating  for  a  fixed  sum  to  be  paid  for  the  benefit 
of  that  assent,  including  also  what  was  matter  of  lesser  moment, 
namely,  the  price  of  the  land  through  which  the  railway  would  pass, 
whether  for  that  purpose  more  or  less  might  be  required." 
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Bethellj  Matins^  and  W.  J.  Bovill^  for  the  company.  This  agreement 
is  wholly  conditional,  and  was  entered  into  on  the  supposition  that 
the  railway  would  be  made  through  the  lands  of  Mr.  Webb,  and  con- 
sequently that  the  eight  acres  would  be  required.  The  price  of  4500/. 
was  not  intended  as  the  value  of  the  land,  but,  as  it  is  most  expressly 
stated  in  the  agreement  itself,  is  the  price  for  the  consequential 
damage  for  severance,  —  a  severance  which  has  never  taken  place. 
Then  the  parliamentary  powers  conferred  by  the  act  have  expired, 
and  if  the  company  were  to  buy  this  property,  they  are  not  permitted 
to  hold  it.  To  compel  a  specific  performance,  even  if  the  court  can 
see  its  way  to  specinc  performance  at  all,  would  be  the  greatest  in- 
justice to  the  company,  as  the  question  is  one  simply  of  damages, 
and  one  which,  as  is  shown  by  the  case  cited  for  the  plaintiff  of  BUma 
V.  Orotolepi  is  most  fitly  and  most  conveniently  tried  at  law.  A  de- 
cree for  specific  performance  is  in  such  a  case  contrary  to  the  princi- 
ples recognized  by  this  court :  Harnett  v.  Yieldinffj  2  Sch.  &  Lef. 
553 ;  and  Kimberley  v.  Jennings^  6  Sim.  340 ;  and  s.  c.  5  Law  J.  Hep. 
(n.  s.)  Chanc  115, 

Moxon^  was  heard  in  reply.^ 

Lord  Cranworth,  L.  J.  Since  this  matter  was  first  brought  before 
us  in  the  former  argument,  both  my  learned  brother  and  myself  have 
had  ample  opportunity  of  considering  it,  and  having  formed  a  strong 
opinion  upon  the  case,  we  think  it  is  not  useful  to  detain  the  parties, 
but  to  give  our  opinion  at  once.  This  is  a  claim,  the  objector  which 
is  to  get  the  specific  performance  of  a  contract,  or  alleged  contract, 
contained  in  a  deed  of  covenant  entered  into  by  the  defendants. 
That  deed  of  covenant  is  a  deed  binding  on  the  parties  who  entered 
into  it,  namely,  the  railway  company,  to  carry  into  execution  certain 
articles  of  agreement,  or  alleged  articles  of  agreement,  entered  into 
by  three  gentlemen,  Crowley,  Baines,  and  Laurie,  with  the  plaintiff 
on  the  intended  formation  of  the  company.  What  the  plaintiff  says 
is,  that  according  to  the  true  construction  of  that  instrument,  these 
three  gentlemen  bound  themselves,  among  other  things,  to  pay  to 
him  the  sum  of  4,500^  by  way  of  purchase-money  for  any  eight  acres 
of  land  of  his,  within  certain  limits,  which  the  company  should  think 
fit  to  take  for  the  purpose  of  making  their  railway ;  that  the  4,500/. 
was  to  be  accepted  by  him  from  the  company  as  the  purchase-money 
of  the  land,  and  as  the  consideration  for  the  consequential  damage  to 
his  property ;  and  he  contends  that  that  instrument  amounted  to  such 
a  contract ;  that  the  defendants,  the  company,  after  that  company 
came  into  existence  pursuant  to  the  act  of  Parliament,  entered  into  a 
deed,  whereby  they  bound  themselves  to  adopt  that  as  their  contract, 
— — ^ —  t 

1  The  case  for  the  plaintiff  was  heard  on  the  5tih  and  6th  of  March,  and  on  the  lattei 
day  Mr.  Bethell  addifssed  the  court  for  the  company.  Mr.  Malins  then  offered  that 
the  company  shonld  pay  Mr.  Webb's  parliamentary  costs  not  exceeding  150/.,  and  aU 
the  costs  of  the  suit,  and  also  the  sum  of  500/.  for  compensation.  This  offer  was  re- 
fused, and  on  the  25th  Mr.  Malins  and  Mr.  W.  J.  Bovill  were  heard  for  the  company, 
and  Mr.  Moxon  then  replied. 
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upon  the  consideration  that  he  released  the  contracting  parties ;  and 
now  he  asks  as  against  these  defendants  specific  performance  of  tiiat 
which  he  alleges  to  be  the  contract  to  purchase  his  property. 

The  first  question,  and  a  very  important  one  it  is,  is  whether  there 
is  any  contract  at  all.  Upon  the  view  we  take  of  this  case,  it  does  not 
become  necessary  for  us  to  give  any  positive  opinion  upon  that  sub- 
ject In  the  case  before  me,  when  I  was  Vice-Chancellor,  of  Preston 
v.  The  Liverpool  and  Manchester  Railway  Company^  it  appears  by  the 
note  at  the  end  of  the  report  that  I  gave  the  parties  the  opportunity 
of  trying  the  question,  a  mere  legal  question,  at  law.  I  do  not  appre« 
hena  that  I  had  myself  any  sort  of  doubt  there  about  the  contract, 
and  that  case  can  afford  no  authority  for  the  present ;  I  mean  that 
part  of  the  present  case  which  consists  of  the  doubt  whether  the  con- 
tract was  entered  into  at  all.  No  doubt,  if  the  Portsmouth  Railway 
had  been  formed,  and  the  land  taken,  there  was  a  contract  that  would 
have  bound  the  parties ;  but  the  railway  not  having  been  formed,  the 
question  is,  whether,  under  the  circumstances,  the  contract  to  purchase 
ever  arose.  On  the  part  of  the  plaintiff,  it  is  said  the  construction 
must  be  that  there  was  a  contract  On  the  part  of  the  defendants,  it 
is  said  such  is  not  the  reasonable  construction,  for  if  there  was  no 
railway,  there  was  no  contract  to  sell  or  purchase  at  all ;  and  although 
the  nine  clauses  preceding  the  tenth  of  the  agreement  appear  to  be 
absolute  in  form,  namely,  that  the  company  shall  make  a  bridge  over 
the  railway,  and  do  such  and  such  other  acts  connected  with  the  rail- 
way, yet  that  it  is  necessarily  implied  that  such  works  were  to  be  done 
if  the  railway  was  formed,  and  the  whole  was  conditional  on  the  ex- 
istence and  formation  of  the  railway.  I  say  that  what  is  the  true  con- 
struction of  the  contract  is  matter  at  all  events  of  a  very  doubtful  na- 
ture. Assume,  for  the  purpose  of  the  argument,  and  for  that  only, 
that  the  contract  is  such  as  that  contended  for  by  the  plaintifE  I  will 
call  it  the  agreement  of  the  defendants,  under  their  seal,  that  they 
would  select  a  portion  of  the  plaintiff's  land,  lying  within  certain  limits, 
not  to  exceed  eight  acres,  and  to  take  it  for  the  purpose  of  the  rail- 
way, and  to  pay  him  4,500i.  as  the  purchase-money  for  what  they 
should  so  take.  The  plaintiff  seeks  the  specific  performance  of  that 
contract.  It  is  the  plain  doctrine  of  the  court,  that  it  is  not  upon  every 
contract  that  the  court  will  interfere  to  decree  specific  performance. 
It  does  so,  to  give  more  complete  justice  to  a  party  who  seeks  the  aid 
of  this  court,  where  a  contract  has  been  entered  into  to  purchase  an 
estate.  It  may  often  happen  that  the. mere  legal  remedy  of  recover- 
ing damages  for  the  non-performance  of  the  contract  would  afford 
very  inadequate  relief,  and  from  the  earliest  time  it  has  been  the  doc- 
trine of  this  court  to  interfere  to  make  the  party  do  that  which  he  has 
engaged  to  do,  namely,  convey  the  land  he  has  agreed  to  sell.  Whe- 
ther, in  order  to  give  a  corresponding  remedy  on  the  other  side,  —  or 
for  what  other  reason  we  need  not  stop  to  inquire, — but  undoubtedly 
the  same  relief  is  also  given,  unless  there  be  some  reason  against  it, 
to  the  vendor  who  seeks  to  have  the  purchase-money.  But  even  in 
the  case  of  a  suit  by  a  purchaser,  if  there  be  circumstances  rendering 
it  unjust  that  the  court  should  interfere,  the  court  will  not  interfere  in 
VOL.  IX.  22 
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his  favor ;  and  I  should  saj  much  more  readily  will  the  court  listen 
to  an  objection  that  is  made  against  a  vendor  seeking  a  specific  per- 
formance,  because,  of  necessity,  the  vendor  can  get  complete  relief  at 
law.  Looking  at  that  principle,  let  us  see  whether  this  is  a  case  in 
which  we  ought  to  interfere. 

I  assume  the  instrument  to  amount  to  a  contract,  such  as  the  plain* 
tiff  alleges  it  to  have  been.  I  think  this  is  not  only  a  case  in  which  we 
ought  not  to  interfere,  but  it  is  a  case  in  which  we  should  be  exactly 
reversing  the  order  of  things,  and  making  the  machinery  of  this  court 
instrumental  in  doing  injustice  if  we  did  interfere,  because  the  only 
relief  we  could  give  would  be  to  decree  the  payment  of  4,500^ 
But  here  it  is  admitted,  that  what  the  contract  amounts  to  is  really 
this:  a  contract  to  pay  4,500/. ;  to  select  eight  acres  of  the  plaintiff's 
land,  and  take  it  from  him ;  and  for  such  land  and  consequential  da- 
mage to  pay  the  4,500/.  Now,  what  the  plaintiff  would  have  to  do 
at  law,  as  I  believe,  would  be  to  state  this  contract,  and  state  the  de« 
fault,  the  breach  of  that  contract  on  the  part  of  the  defendants  — 
which  will  be  their  not  having  taken  the  eight  acres  of  land ;  and 
not  having  so  done,  of  course,  consequential  damage—  and  not  having 
paid  the  4,500/.  The  amount  of  damage  to  be  calculated  will,  then, 
as  I  conceive,  be,  a  calculation  made  on  the  aggregate  what,  taking 
all  these  circumstances  into  consideration,  will  do  justice  ?  Whereas 
the  relief  that  would  be  afforded  in  this  court  would  be  positive  in- 
justice. It  would  be  giving  to  this  gentieman  4,500/.  as  the  purchase- 
money  for  that  which  they  have  not  taken,  and  which,  I  believe  (for 
there  is  reason  to  think  that  their  parliamentary  powers  are  gone) 
they  never  can  now  take.  I  do  not,  however,  wish  to  commit  myself 
on  that  subject  It  may  be  that  they  could  still  take  it  and  re-sell  it 
At  all  events,  it  is  one  of  those  cases  in  which,  assuming  the  instnunent 
to  amount  to  what  the  plaintiff  says  it  amounts  to,  —  a  contract  to  pay 
4,500/.  by  way  of  purchase-money  and  compensation  for  damage  to 
be  done  to  other  land,  —  he  has  the  ready  means  of  obtaining  com- 

!)lete  redress  at  law ;  and,  we  think,  to  that  redress  he  ought  to  be 
eft  Our  opinion  is,  that  this  claim  ought  to  be  dismissed ;  but,  we 
think,  under  the  circumstances,  not  with  costs,  and  without  prejudice 
to  the  rights  of  the  parties  in  an  action.  I  own  I  very  much  regret, 
and  my  learned  brother  concurs  in  that,  that  the  offer  that  has  been 
made  has  not  been  acceded  to. 

Knioht  Bruce,  L.  J.  Lord  Cranworth  has  spoken  for  himself  as 
well  as  for  me.  I  should  have  thought  that  the  very  obscurity  of  tliis 
instrument  would  have  been  alone  a  bar  against  decreeing  a  specific 
performance ;  but  I  am  far  from  intimating  that  obscurity  is  the  only 
reason. 
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Ex  parte  Dale;  Are  Tab  Wolverhampton,  Chebteb,  and  Birken- 
head Railway  Company.^ 

January  81,  March  8, 1852. 

Oompany-^  Winding-up  ActSj  1848  and  1849 —  Contributory -^  Pr(h 
visionaHy-registered  Assodation^^  Provisional  and  Ma/naging  Comr 
mUtee-men  having  accepted  Shares  —  Order  for  Call  for  Expenses 
of  winding  up  —  Objections  to  Master^ s  EeporL 

An  association  was  proTisionally  registered,  bat  no  deed  of  settlement  was  exeeated,  and  it 
was  ordered  to  be  wound  up.  The  Master,  bj  his  report,  fotind  that  the  onl/  contribnto- 
ries  were  provisional  and  managing  committee-men,  who  had  agreed  to  take  shares,  and 
thereby  became  liable  equally  among  them  to  the  expenses  of  forming  the  concern  and  to 
the  expenses  of  its  bein?  wound  up ;  that  the  greater  part  of  the  expenses  had  been  paid 
b^  means  of  calls  and  ouer  payments ;  but  for  paying  all  the  remainmg  expenses,  costs  of 
winding  up,  &c^  which  he  estimated  at  a  certain  sum,  money  must  be  raised  by  a  call  of 
60/.  on  each  of  the  contribntorles.  He  accordingly  made  an  order  for  a  call,  dated  the 
same  day  as  his  report:— 

Beldf  that  each  contributory  was  liable  to  pay  the  call ;  that  the  principle  on  which  the  Mas- 
ter had  proceeded  was  correct;  that  it  was  no  objection  to  the  call  that  if  all  the  contribu- 
tories  paid,  more  than  sufficient  would  be  raised ;  and  that  it  was  unimportant  wheUier  the 
liabilities  were  liquidated  or  unliquidated. 

Heldf  dtso,  that  the  call,  being  founded  on  a  report,  which  the  contributories  had  an  oppor- 
tunity of  questioning,  but  which  they  did  not  question,  could  not  be  impeached  on  the 
ground  of  any  inyalidlty  of  tibe  report 

The  company  or  asBociation  under  the  above  title  was  provision* 
ally  registered  in  1845,  but  no  deed  of  settlement  was  ever  executed, 
and  on  the  3d  of  November,  1849,  its  affairs  were  ordered  to  be  wound 
up.  On  the  30th  of  July,  1851,  Master  Brougham  made  a  report,  in 
which  he  stated,  "  I  have  proceeded  with  the  said  reference,  and  have 
settled  on  the  list  of  contributories  the  following  persons  as  contribu- 
tories, being  members  of  the  provisional  and  m&naging  committees 
with  their  own  consent,  and  having  agreed  to  take  one  or  more  shares^ 
upon  such  share  or  shares  being  allotted  to  them  according  to  the 
provisions  of  the  said  company,  and  to  each  of  whom  twenty-five 
shares  were  allotted,  tliat  is  to  say,"  -—  [here  followed  a  list  of  forty 
persons,  amonff  them  Mr.  Dale.]  The  Master  then  stated  that  on  the 
12th  of  July,  lo50,  he  made  a  call  on  these  persons  of  150/.  each,  which 
produced  8582.  145.  9<2.,  which  was  expended  in  paying  792. 16^.,  a 
claim  on  the  company ;  1882. 14^.  in  paying  Cottle's  costs,  as  directed 
by  the  House  of  Lords ;  and  5562.  2^.  11^2.  in  part  payment  of  the 
expenses  of  winding  up ;  leaving  342.  Is.  10^2.  m  the  hands  of  the 
omcial  manager.  That  from  the  books  of  the  company  it  appeared 
that  11,2432.  2s.  5d.  was  incurred  in  debts  and  expenses,  all  of  which 
had  been  discharged  by  contributories  in  unequal  proportions,  with 
the  exception  of  2162.  O5. 8^2.,  which  still  remained  due.  All  this  was 
founded  on  the  books  of  the  company  and  the  report  of  the  official 
manager.     The  report  then  proceed^  '^And  I  find  that  there  have 

1  21  Jmw  J.  Bep.  (K,  9.)  Chanc.  S41 ;  16  Jnr.  207. 
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been  costs  ordered  by  the  court  to  be  paid  by  the  official  manager,  and 
which  are  ahready  taxed,  amounting  to  the  sum  of  237/.  Os.  4d.,  of 
which  the  sum  of  188/.  14^.  has  been  paid  by  the  official  manager  as 
aforesaid,  leaving  48/.  65.  4d.  still  remaining  unpaid ;  and  that  in  the 
winding  up  of  the  affairs  of  the  company,  the  official  manager  has, 
by  himself  and  his  solicitor,  expended  large  sums  of  money  and  pro- 
perly incurred  costs,  which,  together  with  the  costs  so  ordered  to  be 
paid,  I  estimate  will  amount  to  1,248/.  6s.  4c/.,  and  upwards ;  and  the 
said  official  manager  has  proposed  to  me,  that,  for  the  purpose  of 
paying  outstanding  liabilities,  and  adjusting  the  claims  of  the  con- 
tributories,  and  for  raising  the  sum  of  1,24§/1  6^.  4d,  for  the  costs  of 
the  winding  up,  a  call  should  be  made  of  60/.  on  each  of  the  said 
contributories  so  settled  on  the  list  as  aforesaid.  And  I  am  of  opinion 
and  find  that  the  sum  of  5,227/.  35.,  being  that  part  of  the  expenses 
incurred  between  the  1st  of  November,  1845,  being  the  date  of  the  con- 
sents to  act  as  provisional  committee-men  and  take  one  or  more  shares, 
signed  by  each  of  the  said  committee-men  as  aforesaid,  and  the  1st 
01  December,  1845,  being  the  day  on  which  the  said  managing  com- 
mittee decided  on  suspending  all  proceedings,  were  expenses  neces- 
sarily incurred  in  preparing  to  launch  the  common  concern  in  which 
the  said  several  contnbutories  had  engaged ;  and  I  find  that  each  of 
the  said  several  contributories  so  settled  on  the  list  as  aforesaid  is  le- 
gally liable  to  bear  and  pay  his  ratable  proportion  of  the  said  neces- 
sary expenses  of  the  committee  in  preparing  to  launch  the  common 
concern,  and  also  to  bear  and  pay  his  ratable  proportion  of  the  costs 
incurred  in  winding  up  this  company,  and  I  am  of  opinion  it  is  neces- 
sary and  proper  to  raise  the  said  sum  of  5,227/,  35.,  being  the  amount 
of  the  expenses  incurred  as  aforesaid  between  the  1st  of  November 
and  the  1st  of  December,  1846,  and  also  the  said  sum  of  1,248/.  65.  4rf. 
for  the  said  costs,  by  means  of  a  call  of  60/.  upon  each  of  the  several 
before-mentioned  contributories,  each  of  the  several  contributories 
who  has  ahready  made  any  payment  by  way  of  contribution  to  the 
said  expenses,  or  otherwise,  having  credit  given  him  for  the  amount 
so  paid  by  him  against  such  call ;  and  I  curect  an  order  for  the  call 
of  60/.  to  issue  against  each  of  such  several  contributories  upon  whom 
notice  of  the  intended  call  has  been  served,  as  appears  by  the  affidavit 
of  William  Lowther,  clerk  to  the  official  manager,  sworn  before  me 
on  the  30th  of  July  instant" 

The  Master,  on  the  same  30th  of  July,  made  a  peremptory  order 
for  the  call  of  60/,  on  each  of  the  contributories  mentioned  in  the  re- 
port, and  peremptorily  ordered  each  contributory  to  pay  to  the  official 
manager,  on  the  28th  of  August  then  next,  "  the  balance,  if  any, 
which  will  be  due  to  him,  after  debiting  his  account  in  the  company's 
books  with  such  call." 

From  this  order  for  the  call  Mr.  Dale  appealed,  asking  that  it  might 
be  discharged  or  varied,  and  the  same  was  heard  before  Vice-Chan- 
cellor  Kindersley,  who  considered  that  as  the  report  on  which  the  caJI 
was  founded  was  not  questioned,  the  order  for  the  call  could  not  be 
interfered  with,  and  therefore  dismissed  the  appeal.  This  appeal  was 
heard  on  the  16th  of  December,  1861. 
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On  the  Slat  of  January,  1852,  the  decision  of  the  Vice-Chancelior 
was  appealed  £rom,  when,  after  some  discussion  in  which  it  was  said 
that  as  the  report  and  call  were  made  on  the  same  day,  Mr.  Dale  had 
had  no  opportunity  to  show  that  the  report  was  wrong,  it  was  agreed 
that  he  ought  to  have  the  opportunity  then  of  doing  so  by  the  pro- 
duction of  further  evidence  to  show  his  non*liability,  or  to  show  that 
the  evidence  on  which  the  Master  had  acted  was  wrong,  and  there- 
upon their  lordships  directed  the  motion  to  stand  over,  "  with  liberty 
for  the  appellant  to  make  such  application  to  the  Master  as  he  might 
be  advised,  with  liberty  to  anv  party  to  apply."  Mr.  Dale,  therefore, 
made  an  application  to  the  INlaster  to  alter  his  report ;  but  as  no  new 
evidence  was  produced  to  show  that  the  facts  stated  in  the  report 
were  wrong,  nor  any  evidence  which  would  show  his  non-liability, 
the  Master  refused  to  varv  his  report ;  he  also  refused  to  make  any 
modification  of  the  order  of  the  call. 

March  8.  Olasse  and  Oreene^  for  the  appellant  The  whole  founda- 
tion of  this  matter  is  erroneous.  The  Master  has  no  jurisdiction  to 
make  that  which  he  has  designated  a  report.  He  has  stated  his  find- 
ing of  certain  alleged  facts,  and  embodying  them  in  a  paper  which 
seems  to  be  placed  with  the  file  of  proceedings,  he  has  aenominated 
that  paper  '*  a  report"  A  report  to  whom  it  does  not  state,  nor  does 
the  Master  show.  If  it  be  a  report,  it  is  a  report  to  no  one  but  him- 
self. Even  supposing,  for  the  sake  of  argument,  that  this  document 
can  be  termed  a  report,  and  as  such  acted  on  by  the  court,  still  it  was 
made  on  the  very  day  the  Master  made  and  signed  his  peremptory  order 
for  a  calL  The  appellant  had  no  means  of  questioning  its  validity, 
and  ought  not  to  be  held  bound  by  the  order  for  the  caU,  founded  as 
it  is  upon  such  an  irregular  and  obscure  document  No  evidence  is 
adduced  to  show  that  the  amount  for  which  the  call  is  made  is  justified 
by  tlie  amount  of  the  debts  and  costs  of  the  company  to  which  the 
contributories  are  liable ;  all  that  the  Master  has  done  has  been  to 
make  a  guess  at  the  amount,  and  without  giving  the  contributories 
the  opportunity  of  showing  that  his  surmise  is  incorrect,  he  has  made 
the  peremptory  order  for  the  call.  This  is  contrary  to  the  principle 
of  UpfiWs  case,  1  -Sim.  N.  S.  395 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  Chanc. 
480 ;  1  Eng.  Rep.  13 ;  and  Hunter's  case,  1  Sim.  N.  S.  435 ;  s.  c.  20 
Law  J.  Rep.  (n.  s.)  Chanc  483 ;  4  Eng.  Rep.  164,  both  before  one  of 
your  lordships.  The  order  for  the  call  ought  never  to  have  been  made, 
and  therefore  ought  now  to  be  discharged. 

BetheU  and  Roxburgh^  iat  the  official  manager.  As  this  order  for 
the  call  is  based  upon  the  report  of  the  Master,  and  as  that  report 
remains  unquestioned,  the  order  for  the  call  is  valid  and  binding  on 
all  parties.  If  an  attachment  be  issued,  the  party  against  whom  it  is 
issued  cannot  be  permitted  to  dispute  its  validity  so  long  as  he  does 
not  question  the  correctness  of  the  judgment,  decree,  or  order  under 
which  it  has  issued.  If  Mr.  Dale  could  have  shown  that  there  were 
no  costs,  no  expenses  to  be  provided  for,  whereas  the  report  states 
there  are,  he  should  have  done  so,  and  in  proving  the  report  to  be 
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enroneous,  the  order  must  have  actually  fallen.  So  far  from  doing  so, 
Mr.  Dale  never  applied  to  the  courts  as  he  might  have  done,  under  the 
99th  section  of  the  Winding-up  Act  of  1848,  for  leave  to  impeach  the 
report ;  nor  did  he  even,  as  be  might  have  done  under  the  liberty 
afforded  by  this  court,  on  the  31st  of  January,  make  anv  attempt  to 
show  that  the  report  was  erroneous.  He  must,  thereK>re,  be  held 
bound  by  that  report,  and  all  its  natural  consequences  will  followj  if, 
as  is  the  case  without  doubt  or  question,  on  the  face  of  that  report 
there  is  sufficient  to  show  that  he  is  liable.  This  is  shown  by  the 
statement  of  Mr.  Dale's  consent  to  act  as  a  managing  committee-man, 
and  at  the  same  time  consenting  to  take  shares.  By  all  this  so  shown 
he  rendered  himself,  equally  with  the  other  contributories  named  in 
the  report,  liable  for  the  debts  incurred  in  the  attempt  to  form  this 
company.  The  amount  of  this  liability  the  Master  has  ascertained, 
whether  consisting  of  costs,  or  debts,  or  otherwise.  Then,  the  Master 
having  ascertained  the  data  on  which  to  found  his  report,  goes  on  to 
apportion  the  debt  among  the  parties  liable,  and  he  has  made  the  call 
accordingly.  It  must  be  admitted  that  the  present  call  of  60/.,  added 
to  the  former  call  of  120/.,  would,  if  all  the  contributories  should  pay 
up  the  full  amount,  produce  a  sum  more  than  enough  to  meet  the 
sums  stated  in  the  report ;  but  the  Master,  acting  on  the  authority 
given  by  the  83d  se<;tion  of  the  act  of  1848,  and  the  28th  section  of 
the  act  of  1849,  has  made  the  best  calculation  he  could  of  the  proba- 
bilities of  payment  These  sections,  in  effect,  enabled  the  Master, 
after  having  ascertained  the  liabilities,  to  make  such  a  call  as  should 
appear  to  him  to  be  probably  sufficient  to  raise  tbe  amount  of  them, 
having  regard,  among  other  things,  to  the  circumstance,  if  it  appeared 
to  him  probable,  that  some  of  the  contributories  might  not  be  in  a 
condition  to  pay.  For  all  these  reasons,  the  course  the  Master  has 
taken  appears  to  be  correct,  and  the  appeed  ought  to  be  refused,  with 
costs. 

Olasscj  in  reply.  No  legal  liability  is  shown  in  the  report  to  exist, 
and  the  legislature  never  meant  to  say  that  parties  should  be  liable 
under  an  order  for  winding  up,  where  there  was  no  liability  before. 
All  that  appears  on  the  report  is,  that  the  official  manager  thought  fit 
to  state  to  the  Master  something  as  to  the  appellant  being  bound  by 
the  call.  Because  he  did  not  question  a  report  which  he  had  never 
the  means  of  seeing,  or  even  of  knowing  of  its  existence,  before  the 
call  was  made,  the  court  will  not  permit  it  to  stand  in  his  way.  At 
any  rate,  the  only  order  which  the  court  will  now  make  will  be  similar 
to  that  in  Ex  parte  HoM^  in  re  The  North  of  England  Jomtstock  Bank-- 
ing  Compa/nyy  1  HaU  &  Twells,  580 ;  s.  c.  1  Mac  &  G.  307 ;  19  Law 
J.  Rep.  (n.  s.)  Chanc.  69,  namely,  that  the  motion  should  stand  over, 
with  liberty  to  the  official  manager  to  take  such  proceedings  at  law 
as  he  may  be  advised,  and  no  step  to  be  taken  against  Mr.  Dale  as  a 
contributory  in  the  mean  time. 

Lord  Chanworth,  L.  J.  We  are  both  of  opinion  that  the  decision 
of  the  Master  is  perfectiy  right     The  Master's  order  proceeds  upon  a 
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preceding  report  of  even  date,  and  no  doubt  some  anomaly  and  diffi- 
calty  might  exist  in  dealing  with  that  in  point  of  form,  because  what 
Mr.  Roxburgh  says  is  perfectly  true,  that  if  the  parties  object  to  the 
order,  because  the  foundation  of  the  order  proceeded  upon  an  error  in 
point  of  fact,  that  is,  on  the  supposition  that  the  parties  were  liable 
to  something  for  which  they  were  not  liable,  that  which  ought  to  be 
objected  to  would  be  the  foundation,  and  not  the  order;  in  other 
words,  the  report,  a^d  not  the  order.  The  report  being  in  this  case 
concurrent  with  the  order  of  the  same  date,  and  being,  therefore,  in 
all  probability  a  document  to  which  the  parties  affected  by  the  order 
never  had  access,  there  is  in  point  of  form,  or  there  might  have  been, 
some  difficulty.  But  that  is  a  difficulty  which  this  court  would  not 
listen  to  for  one  moment.  If  the  party  were  damnified  by  an  order, 
proceeding  upon  a  report,  which  he  had  no  practical  opportunity  of 
questioning,  the  circumstance  that  he  made  his  complaint  to  the  form 
of  the  order  itself,  and  complained  against  the  order  instead  of  against 
the  report,  would  be  a  matter  which  this  court  certainly  would  not 
have  listened  to.  We  should  have  given  him  an  opportunity  of  ques- 
tioning the  report,  in  some  way  or  other,  and  thus  of  permitting  the 
substantial  merits  to  be  decided.  We  did,  at  least  we  thought  we 
had  done  so,  by  giving  the  party  an  opportunity  of  going  before  the 
Master  to  make  any  application  he  might  be  advised  to  make,  and 
if  he  had  any  means  ot  questioning  the  accuracy  of  that  which  the 
Master  calls,  and  probably  accuratelv  calls,  his  report,  by  showing  that 
it  was  inaccurate,  no  doubt  he  would  have  done  so.  Not  having  done 
so,  I  think  we  are  bound  to  assume  that  that  report  is  substantially 
correct  as  to  the  demands  that  are  existing  against  this  association 
or  company,  or  by  whatever  name  it  is  to  be  designated. 

Taking  that  to  be  so,  what  the  Master  finds  in  substance  is  this : 
that  the  contributories  of  this  company  consist  now  only  of  forty 
persons ;  that  every  one  of  these  forty  persons  is  liable  to  the  same 
amount,  each  having  been  liable,  because  they  all  on  the  1st  of  No- 
vember, 1845,  agreed,  being  members  of  the  provisional  committee, 
to  take  shares,  and  they  so  rendered  themselves  liable  to  the  expenses 
thereafter  to  be  incurred  of  forming  the  company.  Mr.  Dale  was  one 
of  these  parties,  and  has  been  said — but  I  do  not  go  much  on  that-— 
to  have  been  a  leading  member  of  it  Expenses  were  incurred  between 
that  day  and  the  1st  of  December  following,  to  the  extent  of  5000/L 
and  more.  The  Master  finds  all  that,  and,  therefore,  carrying  into 
execution  the  principle  laid  down  in  the  House  of  Lords,  in  UpfiWs 
case,  (followed  by  me,  at  least  in  this  sense  followed  by  me  in  XJpJUrs 
case,  that  I  did  not  at  all  question  what  the  House  of  Lords  had 
done  —  but  showed  only,  or  attempted  to  show,  to  what  extent  it  did 
apply,)  the  Master  follows  out  these  views  by  saying,  ^  What  the 
House  of  Lords  has  directed,  followed  by  what  the  judgment  of  the 
Vice-Chancellor  has  directed,  is  this :  that  I  am  to  ascertain  to  what 
extent  each  and  every  of  the  contributories  are  liable.  Having  done 
that,  I  am  to  make  a  call  to  meet  that  liability.  I  do  ascertain  to 
what  extent  the  contributories  are  all  liable,  namely,  five  thousand 
and  odd  pounds,  in  respect  of  liabilities  incurred  at  a  given  period 
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They  are  liable  to  that ;  they  are  liable  also  to  the  costs  of  winding 
up  the  concern,  which  is  their  concern,  and  their  concern  exclusively. 
There  is  no  other  contributory,  no  other  liability  to  be  at  all  wound 
up."  The  Master,  therefore,  further  says,  <'  As  a  call  must  be  made 
to  meet  this  5000Z.,  together  with  the  costs,  I  now  will  do  with  regard 
to  the  costs  the  best  that  the  nature  of  the  thing  enables  me  to  do.  I 
cannot  tell  to  a  shilling  what  it  will  be,  but  I  estimate  and  make  the 
best  account  I  can,  and  having  made  out  that  account,  which  is  made 
out  with  practical  accuracy,  I  find  that  the  whole  amount  is  the  sum 
of  5000/.,  together  with  another  sum  of  1200/.  Therefore  to  that 
5000/.,  plus  the  1200/.,  the  parties  are  to  contribute.  Almost  all  of  it 
has  been  paid,  that  is  by  means  of  another  call,  and  I  suppose  pay- 
ments before  any  call  was  made;  large  sums  have  been  paid  on 
account ;  but  in  order  to  equalize  all  this,  and  to  do  justice,  I  noW) 
having  made  a  call  of  120/.  before  this  time,  make  a  ccdl  which,  in 
my  judgment  and  the  judgment  of  the  official  manager,  will  meet  the 
case  with  practical  accuracy — a  further  call  of  60/."  I  think  that  is 
all  the  Master  can  do,  or  ought  to  do.  He  has  no  possibility  of  arriv* 
ing  at  a  conclusion  as  to  what  absolutely  to  the  fraction  of  a  farthing 
these  persons  will  have  to  pay.  This  section  clearly  shows  that  the 
act  did  not  mean  to  impose  a  practical  impossibility  in  point  of 
figures.  That  is  not  what  he  is  to  do.  Having  ascertained  all  the 
data  on  which  he  is  to  proceed,  having  ascertained  that  the  parties 
before  him  are  all  equally  liable  to  these  outstanding  liabilities,  so  far 
as  there  are  any  outstanding,  they  are  to  equalize  them  among  them* 
selves  so  far  as  they  are  to  be  liquidated,  and  are  to  contribute  to  the 
costs.  "  I  make  that  which,  on  the  best  estimate  I  can  come  to,  will 
raise  the  sum  which  will  be  necessary."  That,  I  think,  is  all  the 
Master  can  do.  He  seems  to  me  not  only  not  to  have  come  in  con- 
flict with  my  decision  in  UpfilTs  case,  as  was  argued  by  Mr.  Glasse, 
but  to  have  carried  into  effect  the  principle  I  laid  down  there,  and 
which  until  I  am  set  right  I  believe  was  the  correct  principle :  neither 
does  he  come  in  conmct  with  Sinter* s  case,  which  simply  was  this, 
that  the  Master  has  no  right  because  a  man  is  a  contributory,  which 
may  mean  nothing  but  that  he  is  liable  to  5/.,  to  say,  <'  I  now  rate  you 
with  all  the  rest  of  the  contributories  of  5000/.  costs."  That  was  the 
principle  I  laid  down  in  Hunter^ s  case,  but  which  does  not  touch  the 
present  case,  for  here  the  Master  proceeds  upon  the  daia^  on  which 
he  has  come  to  the  conclusion,  in  respect  of  the  liabilities  to  third 
persons  — whether  liquidated  or  unliquidated  is  unimportant — be- 
cause, if  liquidated,  they  have  been  liquidated  in  unequal  proportions. 
He  says  further,  ^  the  parties  liable  to  this  are  the  forty ;  the  parties 
liable  to  the  winding-up  are  the  forty ;  the  gross  sum  necessary  for 
liquidating  the  two  sums  will  be  met  by  the  call,  and  this  call  I 
make."  I  think  the  Master  was  quite  right  in  making  that  call ;  and, 
therefore,  the  motion  must  be  refused,  with  costs. 
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Paterson  V.  SCOTT,^ 
March,  6,  9, 15,  16,  1852. 

Will'^  Construction  —  Pafpnent  of  Debts — Primary  Fund — jtfar- 
shaUing  applicable  to  Legatees  and  Annuitants. 

A  toBtator  directed  his  debts  to  be  paid  out  of  a  fund  after  prpTidod ;  he  directed  his  real 
estate  to  be  sold,  and  oat  of  the  produce  his  debts  and  funeral  expenses  to  l>e  paid,  the 
residue  to  be  held  by  the  trustees  upon  certain  trusts ;  he  afterwards  gave  certain  le<racics 
and  annuities^  and  he  then  bequeathed  his  personal  estate,  "after  and  subject  to  the 
pajrment  of  his  debts,  ftineral  expenses,  legacies,  and  annuities,"  to  the  party  chiefly 
interested  under  those  trusts,  absolutely : — 

Heid,  that  the  personal  estate  was  the  primary  fund  for  the  payment  of  the  debts. 

Hdd^  altOy  that  the  doctrine  of  marshalling  was  applicable  in  favor  of  legatees  and  annuitants, 
who  were,  therefore,  decreed  to  stand  in  the  place  of  the  specialty  and  simple  contract 
creditors  as  against  the  real  estate  devised  in  trust  for  sale,  and  payment  of  debts. 

This  was  an  administi^^tion  suit  George  Watkins,  by  his  will, 
dated  the  26th  of  December,  1840,  directed  that  all  his  just  debts  and 
funeral  and  testamentary  expenses  should  be  fully  paid  and  satisfied 
by  his  executors,  with  all  convenient  speed,  out  of  a  fund  thereinafter 

Erovided  for  payment  thereof.  And  he  gave  and  devised  all  his  free- 
old  and  leasehold  messuages  or  tenements,  lands  and  hereditaments 
at  Pimlico,  (excepting  one  particular  house,)  to  certain  trustees,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  for  sale ;  and 
he  directed,  that  out  of  the  moneys  to  arise  by  the  sale,  and  the  rents 
and  profits  until  such  sale,  his  said  trustees  should  pay  and  satisfy  all 
his  just  debts  and  funeral  and  testamentary  expenses,  and  the  costs, 
charges,  and  expenses  of  such  sale,  and  after  payment  thereof  to  lay 
out  and  invest  the  residue  in  their  names  upon  certain  trusts  therein 
particularly  mentioned,  for  the  benefit  of  H.  E.  C.  Scott  and  her  three 
sisters ;  and  the  testator  gave  and  bequeathed  several  annuities  or 
yearly  sums,  free  firom  taxes  and  clear  of  all  other  deductions  what- 
soever, by  equal  half-yearly  payments,  the  first  half-yearly  payment 
thereof  to  begin  and  be  made  at  the  end  of  six  calendar  months 
after  his  decease  unto  the  persons  thereinafter  named,  and  amongst 
them,  to  John  Jennings,  his  servant,  one  annuity  of  30/. ;  which  said 
several  annuities  he  directed  to  be  paid  to  the  said  several  annuitants 
during  their  respective  natural  lives  in  manner  aforesaid.  And  as  to 
all  and  every  his  goods,  chattels,  credits,  moneys,  and  securities  for 
money,  and  all  his  personal  estate  and  effects  whatsoever  and  where- 
soever, not  thereinbefore  by  him  otherwise  disposed  of,  after  and 
subject  to  the  payment  of  his  just  debts  and  funeral  and  testamentary 
expenses,  and  the  annuities  thereinbefore  bequeathed,  he  gave  and 
bequeathed  the  same  and  every  part  thereof  unto  Hannah  E.  C.  Scott 
absolutely.  The  testator  appointed  H.  E.  C.  Scott  and  several  other 
persons  executors.  Two  of  them  "Only,  namely,  W.  S.  Paterson  and 
G.  W.  S.  Jago,  proved  the  will.  Those  persons  filed  the  bill  against 
H.  E.  C.  Scott  and  other  persons  interested  under  the  will,  for  the 
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administration  of  the  estate  of  the  testator.  At  the  hearing  upon 
further  directions,  before  Vice-Chancellor  Shadwell,  a  question  was 
argued  whether  the  testator  had  not  by  the  expressions  in  his  will 
shown  an  intention  to  charge  his  real  estates  primarily  with  the  pay- 
ment of  the  debts.  His  honor  was,  however,  of  opinion  that  he  had 
not,  and  therefore  that,  according  to  the  ordinary  rule,  the  personal 
estate  would  be  the  primary  fund  for  the  debt^,  and  that  the  testator's 
specifically  bequeathed  freehold  and  leasehold  estates  were  not,  nor 
was  the  produce  thereof,  subject  to  the  payment  of  the  pecuniary 
legacies  and  annuities ;  and  so  decreed. 

An  appeal  was  presented  against  this  decree  by  the  annuitant  of 
30/.,  John  Jennings. 

Moxon  and  W.  Marshall.  The  effect  of  the  decision  of  the  court 
below  will  be  to  exclude  the  appellant,  amongst  others,  from  any 
benefit  under  the  will,  as  the  debts,  which  chiefly  consisted  of  mort- 
gage debts  to  a  considerable  amount  created  by  the  testator  him* 
self,  will  exhaust  the  personal  estate.  The  testator  has  indicated  an 
intention  sufficiently  plain  to  make  his  real  estate  a  primary  fond  for 
the  payment  of  his  debts.  The  fact  that  he  directs  the  application 
of  the  rents  and  profits  until  a  sale,  in  payment  of  debts,  and  then 
that  it  is  only  the  residue  after  payment  of  debts  and  funeral  and 
testamentary  expenses,  which  is  to  be  held  upon  the  special  trusts, 
indicates  sufficiently  clearly  the  object  the  testator  had  in  view.  The 
fact  subsequently  appearing  of  a  gift  of  the  personal  estate  subject 
to  the  payment  of  the  debts,  makes  no  difference,  for  the  same  tlung 
occurred  in  the  case  of  Hancox  v.  Abbey^  11  Ves.  179,  where  a  testa- 
tor devised  his  real  estate  upon  trusts  for  sale,  and  a  direction  that  a 
particular  mortgage  debt  should  be  paid  off,  and  another  sum  raised 
and  paid  to  his  two  daughters.  He  then  bequeathed  Ms  personal 
estate,  subject  to  the  payment  of  his  debts,  in  a  particular  way. 
There,  upon  the  plain  intention  apparent  on  the  will,  it  was  held  that 
the  mortgage  debt  was  not  to  be  paid  out  of  the  personal  estate,  nor 
the  particular  sum  directed  to  be  raised,  but  that  the  real  estate  was 
liable  to  both.  Sir  WiUiara  Grant  there  observed,  after  admitting 
the  general  rule,  that  a  devise  to  sell  for  payment  of  all  debts  would 
not  exonerate  the  personal  estate,  because  that  showed  only  an  in- 
tention  that  all  the  debts  should  be  paid,  that  clearly  the  testator  died 
under  the  persuasion  that  he  had  disposed  of  the  whole  of  his  real 
estate,  and  the  decree  was  to  exonerate  the  personal  estate.  In  the 
case  now  before  the  court,  the  testator  as  evidently  intended  all  his 
real  estate  to  be  sold,  and  only  the  surplus  produce  after  payment  of 
the  debts  to  be  held  upon  the  trusts. 

EoU^  Cole  J  and  Beavan^  in  support  of  the  decree,  were  not  called 
upon. 

Lord  Cranworth,  L.  J.  Independently  of  many  well  known  older 
authorities,  there  is  the  case  of  CoUis  v.  RobinSy  1  De  Gex  &  Sm. 
131 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)   Chanc.  251,  before  my  learned 
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Brother,  and  in  which  he  had  occasion  to  consider  all  the  authorities 
(though  Hcmcox  v.  Abbey  does  not  appear  to  have  been  cited,)  in  which 
the  testator  had  devised  his  real  este.te  to  trustees  in  trust  for  sale, 
and  out  of  the  proceeds  and  out  of  the  rents  until  a  sale  (the  same  as 
in  the  case  before  the  court)  to  pay  his  debts  and  certain  legacies,  and 
he  then  gave  his  personal  estate  to  his  god*sori,  Thomas  Robins. 
There  it  was  held  that,  as  between  the  heir-at-law  and  Thomas  Robins 
the  personal  estate  was  the  primary  fund  for  payment  of  the  debts. 
I  quite  agree  in  that  decision.  We  are  both  of  opinion  that  the  de- 
cree of  the  late  Vice- Chancellor  of  England  was  right,  and  that  there 
is  nothing  in  this  will  to  take  the  case  out  of  the  ordinary  rule,  by 
which  in  the  absence  of  intention,  either  express  or  implied  on  the 
part  of  a  testator,  to  exonerate  his  personalty,  that  personalty  is  the 
primary  fund  for  the  payment  of  the  debts. 

Knight  Bruce,  L.  J.  Has  it  occurred  to  counsel  to  consider  that 
although  the  personalty  is  primarily  liable  to  the  debts,  still  a  case 
of  marshalling  may  arise  as  between  the  legatees  and  annuitants  on 
the  one  hand,  and  the  parties  entitled  to  the  produce  of  the  freehold 
and  leasehold  estates  on  the  other,  to  the  extent  of  the  mortgage  debts 
upon  the  devised  estates? 

Moxon  said  the  question  had  not  been  considered,  and  asked  that 
the  case  might  stand  over  in  order  that  the  authorities  might  be  looked 
into. 

March  15  and  16.  Moocon.  The  general  rule  as  to  marshalling 
applies  to  this  case,  and  the  annuitants  and  legatees  are  entitled  not 
only  to  stand  in  the  place  of  mortgagees,  but  also  in  the  place  of  all 
the  other  specialty  and  simple  contract  creditors  of  the  testator  as 
against  the  real  estates  devised  for  sale  and  payment  of  the  debts ; 
and  if  it  be  so,  a  great  injustice  will  be  averted,  for  there  will  be  suffi- 
cient for  the  annuitants  and  legatees  to  be  paid  in  full,  and  none  of 
the  objects  of  the  testator's  bounty  will  be  wholly  disappointed.  Here 
the  creditors  can  resort  to  two  funds  for  the  payment  of  their  debts, 
namely,  to  the  money  to  arise  from  the  sale  of  the  real  estate  devised 
expressly  for  the  payment  of  debts,  and  the  general  personal  estate 
of  the  testator,  while,  on  the  other  hand,  the  annuitants  can  only 
claim  payment  out  of  the  latter.  In  Foster  v.  Chok^  3  Bro.  C.  C.  347, 
it  was  held  that  there  was  a  charge  on  the  land  of  the  debts,  and  that 
the  legatees  must  come  upon  the  real  estate  so  far  as  the  personalty 
had  been  applied  in  payment  of  debts.  The  same  was  held  in  Brai" 
ford  V.  Foley,  in  a  note  to  the  same  report,  and  in  Webster  v.  Alsop, 
also  in  the  same  note,  a  testator  directed  all  his  debts  to  be  paid  out 
of  his  personal  estate,  and  if  that  was  deficient  he  charged  his  real 
estate  with  so  much  as  was  deficient,  and  then  he  devised  his  real 
estate  to  trustees,  subject  to  annuities  and  other  payments  upon  cer<^ 
tain  trusts,  and  gave  several  legacies ;  and  it  was  held,  that  as  the 
personal  estate  was  deficient,  the  legatees  were  entitled  to  stand  in 
the  place  of  the  creditors  for  so  much  of  the  personal  estate  as  had 
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been  exhausted  by  them  in  payment  of  their  debts.  Counsel  also 
cited :  Haslewood  v.  Pope^  3  P.  Wms.  322 ;  Arnold  v.  Chapman^  1 
Ves.  sen.  Ill ;  Nomum  v.  Morrelly  4  Ves.  769;  Aldrich  v.  Cooper^  8 
Ibid.  396.  The  following  treatises  were  also  referred  to :  Sugden's 
Vendors  and  Purchasers,  Ram  on  Assets,  Williams  on  Executors,  and 
Jarman  on  Wills.' 

Cole.  There  is  no  marshalling  in  favor  of  legatees  and  annuitants 
as  against  real  estate  devised,  although  for  the  payment  of  debts,  and 
the  legatees  cannot  stand  in  the  place  of  the  creditors  against  the  de- 
visees ;  Heme  v.  Meyrickj  1  P.  Wms.  201 ;  Cliflon  v.  Burt^  Ibid.  678 ; 
Forrester  v.  Lord  Leigh^  Ambl.  171 ;  Wythe  v.  Henniker^  2  Myl.  & 
K.  635 ;  8.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc  24 :  Headley  v.  Readheadj 
Greo.  Cooper,  50 ;  Mirehouse  v.  Scaife,  2  Myl.  &  Cr.  696 ;  s.  c.  7  I^aw 
J.  Rep.  (n.  8.)  Chanc.  22.  But  even  if  this  be  not  so,  and  the  court 
should  think  that  there,  should  be  a  marshalling  as  to  the  ordinary 
debts  of  the  testator,  there  can  be  no  marshalling  as  to  the  funeral 
and  testamentary  expenses. 

^NioHT  Bruce,  L.  J.  Will  there  be  enough  to  pay  the  annuities? 
If  so,  there  will  be  no  need  to  go  into  the  second  branch  of  the  argu- 
ment. 

Cole  said  there  would  be  enough. 

Beavan  was  not  heard. 

« 

Moxan  was  not  called  upon  to  reply. 

Lord  Cranworth,  L.  J.  We  are  both  clearly  of  opinion  that  the 
doctrine  of  marshalling  is  applicable  to  this  case,  and  that  the  cases 
of  Foster  v.  Cook^  and  of  Webster  v.  Alsopj  and  Bradford  v.  Foley  in 
the  note  to  it,  are  directly  in  point  There  are,  indeed,  some  few 
dicta  to  be  met  with  which  may  be  thought  to  lean  the  other  way ; 
and,  indeed,  in  Mirehouse  v.  Scaifej  Lord  Cottenham,  under  similar 
circumstances,  held  the  doctrine  of  marshalling  not  to  be  applicable ; 
but  in  that  case  the  authorities  do  not  appear  to  have  been  cited,  nor 
the  point  to  have  been  drawn  to  his  lordship's  attention.  That  deci- 
sion appears  to  have  been  made  per  incuriam.  In  the  important  case 
of  Aldrich  v.  Cooper^  Lord  Eldon  expressly  recognized  the  doctrine 
of  marshalling  in  such  a  case  as  distinguished  from  a  case  where  the 
land  was  devised,  but  not  charged  with  debts.  "  The  case,"  observed 
his  lordship,  "  is  exactly  the  same  with  reference  to  the  distinction 
taken,  that  where  lands  are  specifically  devised  the  legatees  shall  not 
stand  in  the  place  of  the  creditors  against  the  devisees ;  for  that  is 
upon  the  supposition  that  there  is  in  the  will  as  strong  an  inclination 
of  the  testator  in  favor  of  a  specific  devisee  as  a  pecuniary  legatee ; 
and,  therefore,  there  shall  be  no  marshalling.  But  if,  though  specifi- 
cally devised,  the  land  is  made  subject  to  all  debts,  that  distinguishes 
the  case,  for  there  is  a  double  fund ;  and  as  by  that  denotation  of  in- 
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tention  the  creditor  has  a  double  fond,  the  land  devised  and  the  per- 
sonal estate,  he  shall  not  disappoint  the  legatee."  It  is  true  this  was 
only  a  dictum  of  Lord  Eldon,  but  it  is  fully  borne  out  by  the  author- 
ities, which  show  that  the  doctrine  of  marshalling  is  applicable  to  this 
case.  There  must  be  a  declaration  in  favor  of  the  right  of  this  an- 
nuitant 

Knioht  Bruce,  L.  J.  It  is  true,  as  m^  Lord  Cranworth  has  stated, 
that  the  passage  he  has  read  from  Aldnch  v.  Cooper  is  only  a  dictwn 
of  Lord  Kldon ;  but  it  is  to  be  observed,  that  a  dictum  of  that  most 
distinguished  judge  is  almost  as  valuable  as  a  decision.  The  author- 
ities seem  clear,  and  the  statute  3  &  4  Will.  4,  c.  104,  although  passed 
to  render  real  estate  liable  for  simple  contract  debts,  seems  rather  to 
favor  the  doctrine  of  marshalling  in  such  a  case  than  otherwise.  The 
order  will  be  to  declare  that  the  pecuniary  legatees  and  annuitants 
are  entitled  to  stand  in  the  place  of  the  mortgagees,  and  specialty  and 
simple  contract  creditors  in  respect  of  the  produce  of  the  fireehold  and 
leasehold  estates  devised  in  trust  for  sale  and  for  payment  of  debts, 
to  the  extent  that  such  creditors  have  exhausted  or  shall  exhaust  the 
general  personal  estate. 

Cole  applied  for  the  costs,  as  the  appellant  had  failed  on  the  prin- 
cipal ground  on  which  he  disputed  the  decision  of  the  court  below ; 
but 

Their  Lordships  considered  that  as  he  had  succeeded  on  the  ques- 
tion of  marshalling,  the  costs  ought  to  come  out  of  the  estate,  and  the 
deposit  be  returned. 


Scott  v.  Spashbtt.* 
Febmaiy  8,  NoTomber  IS,  1851. 

Baron  and  Feme — Wtfe^s  Equity — Assignment    of  Reversionary 

Fund  —  Stop-order — Petition. 

Under  the  will  of  the  testator  a  married  woman  was  entitled  to  a  snm  of  600{.  and  upwards, 
and  a  share  in  a  sum  set  apart  to  answer  a  life  annuity,  amounting  to  346/.  In  an  admi- 
nistration suit  the  6002.  was  paid  to  the  husband,  with  the  consent  of  the  wife.  The  hus- 
band and  wife  then  joined  in  assigning  their  reversionary  interest  in  the  annuity  fund  for 
yalue,  and  the  assignees  procured  a  stop-order  upon  the  fund.  On  the  death  of  the  an- 
nuitant, the  wife  petitioned  for  a  settlement  of  the  fund :  — 

Edd^  reversing  the  order  of  the  court  below,  dismissing  the  petition,  that  the  wife  was  en- 
titled to  have  the  whole  fund  settled  on  herself  and  children,  the  husband  being  insolvent 
and  having  made  no  setdement  upon  her:  that  the  daim  of  Uie  wife  was  properly  raised 
by  petition ;  and  that  ti^e  assignees,  thougn  no  parties  to  the  administration  suit,  had,  by 

1 21  Law.  J.  Bep.  (k.  s.)  Chanc.  849 ;  16  Jur.  157. 
VOL.  IX.  23 
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ebtainiiig  the  slop«order,  snffieienU/  brongiit  dieniBQlTes  before  the  OMUi  to  enable  it  to 
deal  with  the  funa  npon  petition. 

This  was  an  appeal  from  an  order  of  the  Vice- Chancellor  of  Eng- 
land, dismissing  the  petition  of  Sarah  Ann  Spashett,  the  wife  of  John 
Spashett,  by  her  next  friend,  for  a  reference  to  the  Master  to  approve 
of  a  proper  settlement  of  property,  bequeathed  to  her  under  the  will 
of  Thomas  Upton. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment 

Lee  and  Welford^  for  the  appeal,  cited  Pu/rdew  v.  Jackson^  1  Russ. 
1 ;  Brett  v.  Greenwell^  3  You.  &  Co.  230 ;  Napier  v.  Napier,  1  Dr.  & 
War.  407 ;  Greedy  v.  Lavender,  19  Law  J.  Rep.  (n.  s.)  Chanc.  494. 

Giffard,  for  the  respondents,  the  assignees  of  the  husband  and  wife, 
contra,  cited  Lady  Elibank  v.  Montoheu,  5  Ves.  737,  and  objected 
that  the  claim  co^d  not  be  made  upon  petition,  as  the  assignees  were 
no  parties  to  the  suit ;  and  he  cited  Sanford  v.  Mortice,  11  CL  &  F. 
667 ;  Pentland  v.  Quarrington,  3  Myl.  &  Cr.  249 ;  Drever  v.  MaW' 
desley,  4  Ibid.  94 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc.  23,  n. ;  Bock  v. 
Cook,  2  Ph.  691. 

November  12.  The  Lord  Chancellor.  This  is  an  appeal  by 
Sarah  Ann  Spashett,  the  wife  of  John  Spashett,  against  an  order  of 
the  late  Vice-Chancellor  of  England,  dismissing  a  petition  presented 
by  her,  for  a  reference  to  the  Master,  to  approve  of  a  proper  settle- 
ment Under  the  will  of  Thomas  Upton,  the  appellant  was  entitled 
to  a  share  in  a  part  of  hie  residuary  estate,  and  by  an  order  of  the 
15th  of  November,  1829,  in  a  suit  for  administering  tiie  estate  of 
Thomas  Upton,  it  was  ordered,  on  the  consent  of  the  appellant,  given 
in  court,  that  that  share  amounting  to  306/!.  6^.  8^^  Bank  3/!.  per  cent 
annuities,  and  303/!.  14^.  5d.  reduced  annuities,  should  be  pedd  to  her 
husband.  Under  the  same  will  the  appellant  and  her  husband  were 
each  entitled  to  a  share  in  a  fund  set  apart  for  securing  an  annuity, 
and  payable  upon  the  termination  of  the  annuity.  By  an  indenture 
of  the  25th  of  October,  1831,  which  was  in  the  lifetime  of  the  annui- 
tant, the  appellant  and  her  husband,  in  consideration  of  1402.  assigned 
to  William  Harding,  their  respective  shares  in  the  annuity  fund.  In 
1833,  the  appellant's  husband  took  the  benefit  of  the  Insolvent  Debt- 
ors Act,  and  his  estate  became  vested  in  Thomas  Allen,  as  the  as- 
signee under  the  insolvency.  The  interest  of  William  Harding  and 
Thomas  Allen,  afterwards  became  vested  in  the  respondents,  the 
trustees  of  a  Reversionary  Interest  Society,  who,  in  1837,  procured  a 
stop-order  on  the  shares  of  the  appellant  and  her  husband  in  the  fund 
reserved  for  the  annuity.  The  appellant,  Mrs.  Spashett,  has  four 
infant  children :  no  settlement  was  ever  made  on  her  and  her  chil4- 
ren.  Her  husband  has  also  received  in  her  right,  under  the  same 
will,  a  sum  equal  to  double  the  amount  of  that  which  is  the  subject 
of  this  petition.  In  Hilary  term,  1850,  the  appellant  presented  a 
petition  praying  fcnr  a  reference  to  the  Master  to  approve  of  a  proper 
settlement  on  herself  and  her  children  of  346/.  13^. .  4^,  being  her 
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share  of  the  annuity  fond,  and  which  was  then  distributable  in  con- 
sequence of  the  death  of  the  annuitant.  The  Reversionaiv  Society, 
the  respondents,  appeared  and  opposed  the  petition,  and  the  late 
Vice- Chancellor  of  England  by  an  order,  dated  the  23d  of  February, 
1850,  dismissed  the  petition,  and  as  I  understand,  on  the  ground  that 
as  the  respondents  claimed  to  be  entitled  to  the  fund,  the  wife's  right 
to  a  settlement  of  that  fund,  or  any  part  of  it,  could  only  be  set  up  by 
a  bill  bringing  the  respondents  before  the  court  I  am  of  opinion  that 
the  petition  ought  not  to  have  been  dismissed  upon  this  ground,  but 
that,  upon  principle  and  authority,  the  petitioner  was  entitled  to  the 
relief  she  prayed  by  the  petition.  I  see  no  reason  or  advantc^e  in 
putting  the  parties  to  the  more  expensive  litigation  by  bilL  There 
can  be  no  question  between  the  parties  which  cannot  be  discussed 
upon  the  petition  equally  as  well  as  in  the  new  suit ;  the  only  effect 
of  which  would  be  additional  delay  and  expense,  exhausting  a  very 
small  fund  The  reasons  for  driving  the  parties  to  that,  ought  to  be 
very  clear  and  decisive  to  induce  the  court  to  adopt  them.  In  my 
opinion,  nothing  short  of  clear  proof  that  justice  cannot  be  properly 
aaministered  upon  the  present  petition,  ought  to  induce  the  court  to 
abstain  firom  deciding  upon  the  right  claimed  by  the  petitioner,  and  no 
such  case  has  been  made  out  by  the  respondent  No  authority  which 
haos  been  cited  is  inconsistent  with  the  opinion  which  I  have  formed. 
In  Oreedy  v.  Lavender^  a  married  woman  and  her  husband  had 
assigned  her  reversionary  interest  in  a  trust  fund,  and  the  assignee 
deposited  the  deed  of  assignment  as  a  security  with  Richard  Kirk* 
man  Lane ;  the  interest  ceased  to  be  reversionafy  in  the  lifetime  of 
the  husband  and  wife  *,  the  wife  then  presented  a  petition  for  a  settle- 
ment, and  Lord  Langdale  directed  that  a  settlement  should  be  made. 
The  suit  had  not  been  instituted  at  all  in  connection  with  any  ques- 
tion relating  to  the  wife's  right  as  claimed  by  the  petition,  and  it  also 
appears  from  the  report  of  this  case  on  another  point,  in  18  Law  J^ 
Rep.  (n.  s.)  Chanc.  63,  that  the  married  woman  and  R  K.  Lane  were 
co-defendants ;  and  yet  no  objection  was  made  by  counsel  for  the  la^ 
ter,  that  the  petitioner  ought  to  have  proceeded  by  bilL  I  have  in* 
quired  of  the  Registrar,  and  I  am  told  it  is  the  constant  practice  of  the 
court  in  such  cases  to  proceed  by  petition.  If  the  respondents  had 
been  parties  to  the  present  suit  as  plaintiffs,  I  see  no  reason  why  the 
question  of  the  equity  to  tbe  settlement  should  not  have  been  decided 
on  petition,  and  neither  do  I  perceive  any  reason  why  it  should  not 
now  be  decided  on  petition.  In  my  opinion  the  respondents,  although 
neither  plaintiffs  nor  defendants,  have  by  the  obtuning  a  stop-order 
brought  themselves  before  the  court  sufficiently  to  enable  it  to  deal 
with  the  case.  The  effect  of  the  stop-order  is,  that  the  fund  cannot 
be  paid  out  without  notice  to  them ;  it  has  not  the  effect  of  varying 
iihe  mode  of  proceeding  by  the  party  entitled  to  the  fund ;  it  only  en- 
titles them  to  notice,  so  as  to  give  them  the  power  of  opposing  the 
payment  of  the  money  out  of  court;  they  have  availed  themselves  of 
that  notice,  and  have  opposed  such  payment,  and  by  so  doing  have 
brought  themselves  before  the  court  so  as  to  enable  it  to  decide,  if 
there  should  be  any  just  cause  why  the  court  should  not  deal  with  the 
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fiind  according  to  the  rights  of  the  parties ;  and  unless  they  carf  show 
that  the  question  cannot  be  decidea  without  the  machinery  of  a  dis- 
tinct suit,  I  think  it  is  the  duty  of  the  court  to  adjudicate  on  the  ques- 
tion between  them  and  the  appellant. 

Upon  the  general  question  of  the  wife's  right  to  a  settlement  out 
of  her  absolute  equitable  chose  in  action,— ^ whether  against  her  hus- 
band or  against  his  assignees  in  bankruptcy  or  insolvency,  or  against 
a  particular  assignee  for  valuable  consideration,  —  I  thmk  no  doubt 
can  be  entertained  in  the  present  day,  and  it  would  be  a  waste  of 
time  to  refer  to  the  authorities.  As  respects  the  husband  himself,  the 
wife's  claim  to  settlement  is  considerea  as  a  clear  equity,  and,  as  re- 
spects those  claiming  under  him,  the  rule  applies  that  the  assignee 
must  take,  subject  to  the  equities  of  his  assignor.  Doubts  were  for- 
merly entertained  as  to  the  equity  to  a  settiement,  as  against  a  parti- 
cular assignee,  for  valuable  consideration ;  but  it  was  decided  by  Lord 
Northington,  in  the  case  of  The  Earl  of  Salisbury  v.  Newton^  1  Eden, 
370,  that  a  wife  has  an  equity  for  a  settiement,  even  against  a  parti- 
cular assignee  for  valuable  consideration.  In  Macaidey  v.  PhiUipSj 
4  Ves.  19,  Sir  R.  P.  Arden  said :  "  I  am  clearly  of  opinion,  an  assign- 
ment for  valuable  consideration  will  not  bar  the  equity  of  the  wife."  In 
Wtigkt  V.  Morlepj  11  Ibid.  16,  Sir  W.  Ghrant,  who  was  quite  familiar 
with  the  question,  explains  the  reason  why  the  wife's  equity  should 
prevail  even  as  against  a  purchaser.  ''  If  the  husband  has  but  the 
right  of  reducing  the  wife's  interest  into  possession,  how  can  he,  for 
valuable  consideration  or  otherwise,  convey  more  than  he  has?"  <'  If 
the  assignee  acquires  a  right  different  £rom  that  which  the  husband 
had,  the  husband  parts  with  something  different  from  what  he  has." 
In  Elliot  V.  Oordellj  6  Mad.  156,  Sir  John  Leach  said :  "  where  an  ab- 
solute equitable  interest  is  given  to  the  wife,  the  court  will  not  part 
with  the  fund  in  favor  of  the  husband  without  makins  provision  for 
ihe  wife,  or  without  her  express  consent ;  and  all  who  claim  under  the 
nusband  must  take  his  interest  subject  to  the  same  equity.  The 
amount  which  is  to  be  settied  is  discretionary,  and  depends  on  the 
particular  circumstances  of  each  case."  In  Brett  v.  Greenwellj  Alder- 
son,  B.  said :  '<  It  appears  to  me^  the  insolvent's  wife  and  her  child- 
ren are  entitied  to  the  whole  fund ;  and,  if  I  am  bound  by  the  prac- 
tice of  the  court  to  take  away  from  her  any  portion  of  it,  I  will  take 
away  a  shilling."  In  Gardner  v.  MarshaUj  14  Sun.  587,  the  whole 
was  settied  on  the  wife  for  her  separate  use,  in  consequence  of  the 
large  sums  the  husband  had  received  from  the  wife's  family,  the  fact 
that  she  was  not  provided  for,  and  her  former  circumstances  and  con- 
dition in  life.  In  the  present  case,  I  think  that  the  whole  should  be 
settied  upon  the  wife,  as  the  husband  received  double  the  amount  of 
this  frmd  under  the  order  of  the  15th  of  November,  1829,  and  no  set- 
tiement has  ever  been  made  on  the  wife  or  her  children.  I  have  the 
less  hesitation  in  directing  the  whole  to  be  settied,  as  the  assigned 
only  paid  140/.  for  the  two  shares  of  the  husband  and  wife.  The  ap- 
pesd  must  be  allowed,  and  it  must  be  referred  to  the  Master  to  approve 
of  a  proper  settiement  of  the  funds  mentioned  in  the  petition. 
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Lee  submitted  that  a  reference  was  unnecessaiyi  and  that  the  fund 
ought  to  be  paid  to  the  trustees  for  the  wife. 

Giffa/rd  agreed  to  this,  for  the  purpose  of  saving  expense. 

And  it  was  ordered  accordingly. 


Adams  v.  Jones.^ 

Febmary  20,  21, 1852. 

Will  "^  Construction  "^  Misnomer  of  Legatee. 

The  court  will  not  hold  a  testamentaiy  disposition  to  be  void  for  uncertainty,  if  there  is  a 
reasonable  d^eree  of  certaintj  as  to  the  testator's  intention.  Hierefore,  where  a  testatrix 
bequeathed  a  legacy  to  the  wife  of  a  person  by  the  name  of  one  of  ^eir  danghters,  an 
infant  of  tender  years :  — 

Held,  on  daim  by  the  husband  and  wife,  that  they,  and  not  the  daughter,  were  entitled  to 
the  legacy,  and  mat  the  gift  was  not  Toid  for  uncertainty. 

This  was  a  claim  by  Thomas  Adams  and  Hannah,  his  wife,  against 
the  sole  executor  and  residuary  legatee  of  Mary  Ann  Garrett,  for  the 
payment  of  a  legacy  of  nineteen  guineas,  bequeathed  .by  her  will  to 
Clare  Hannah  Adams,  the  wife  of  Thomas  Adams.  The  name  of 
the  plaintiff's  wife  was  Hannah  only ;  but  the  name  of  one  of  his 
daughters  (who,  at  the  date  of  the  will,  was  only  two  years  old)  was 
Clare  Hannah  Adams. 

Chapnum  Barbery  in  support  of  the  claim,  argued  that  the  mis- 
nomer of  the  legatee  was  remedied  by  the  description  of  her  as  the 
wife  of  the  pledntiff ;  that  the  description  of  wife  rendered  it  unne- 
cessary to  mention  the  name  of  the  legatee,  Co.  Litt  3  a ;  and  that 
it  was  impossible  to  surmise  that  the  testatrix  intended  the  legacy  for 
the  infant  child  of  the  plaintiff  He  cited  PUcaime  v.  Brase^  Fmch, 
403. 

BegbiCj  for  the  defendant,  argued,  first,  that  the  daughter  of  the 
plaintiffs  might  have  a  better  claim  than  her  parents  to  the  legacy  in 
dispute,  as,  amongst  other  reasons,  it  was  possible  that  the  words 
'^  daughter  of  Hannah "  might  have  been  omitted  by  mistake  firom 
the  will;  and  secondly,  that  the  legacy  was  void  for  uncertain^. 
On  the  second  point,  he  cited  Thomas  v.  Thomas^  6  Term  Rep.  67l ; 
Doe  d.  Le  Chevalier ^  v.  Huthwaite^  3  B.  &  Aid.  632.  He  also  referred 
to  Newbolt  V.  Prycey  14  Sim.  354 ;  Blundell  v.  Gadstonej  11  Sim.  467; 
s.  c.  1  Ph.  279 ;  12  Law  J.  Rep.  (n.  s.)  Chanc  225. 

1  21  Law  J.  Rep.  (n.  s.)  Chanc.  352 ;  16  Jur.  159. 
23* 
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G.  Barber  replied. 

February  21.  Turner,  V.  C,  after  stating  the  clause  in  the  will 
bequeathing  the  legacy,  said :  The  case  is  peculiar,  for  the  name  of 
the  wife  of  the  plamtiif  is  Hannah  Adams  only,  and  he  has  a  daugh- 
ter whose  name  is  Clare  Hannah  Adams.  The  questions  are,  there- 
fore, whether  the  plaintiff's  wife  or  his  daughter  is  entitled  to  the 
legacy ;  and  whether  the  bequest  is  void  through  uncertainty.  Now, 
I  think  that  no  disposition  by  will  is  to  be  held  void  for  uncertainty, 
if  the  court  can  arrive  at  a  reasonable  degree  of  certainty  as  to  the 
testator's  intention.  On  the  will  in  this  case,  I  think  the  court  can 
arrive  at  a  reasonable  degree  of  certainty.  The  testatrix  could  not 
have  been  mistaken  in  the  description  of  the  legatee  as  the  wife  of 
Thomas  Adams ;  and  it  could  not  have  been  an  infant  of  two  years 
old  whom  she  thus  designated.  If,  therefore,  there  has  been  anv  mis- 
take, it  must  have  occurred  in  drawing  up  the  will,  and  either  in 
taking  the  instructions  or  putting  them  into  form.  Now,  can  the 
court  presume  that  such  a  mistake  occurred  here  ?  I  think  not,  sind 
that  the  court  is  not  justified  in  the  case  of  this  particular  will  in 
making  such  a  presumption ;  but,  on  the  contrary,  I  think  that  this 
will  must  be  taken  to  have  been  drawn  up  correctly.  The  ^t  differs 
from  that  in  Doe  v.  Huthwaite^  where  the  testator  gave  to  Stokeham 
Huthwaite,  the  second  son  of  John  Huthwaite,  (otokeham  being  in 
fact  the  third  son  of  John,)  in  which  it  is  probable  that  the  testator 
knew  the  name,  and  only  added  the  words  ^<  second  son"  merely  as 
a  description.  But,  in  the  present  case,  the  testatrix  must  have  known 
who  was  the  wife  of  Thomas  Adams,  and  probably  made  a  mistake 
in  her  name.  The  cases  of  Blundell  v.  Gladstone  Gind  NeufboU  v.  Pryc'e 
lay  down  the  same  principle ;  and  I  shall  therefore  make  a  decree  for 
payment  of  the  legacy  and  interest,  as  asked  by  the  claim. 


CASES 


ABQUED   AND   DETERMINED 


IM    THX 


COURT  OF  QUEEN'S  BENCH; 


AXD  UPON 


WBirS  OP  EBBOB   PBOM   THAT  COUET  TO   THE    EXCHE- 

QUEB  CHAMBEB^ 

DUBING  THE  TEABS  1851-52. 


Beoina,  on  the  prosectUian  of  The  Trustees  fob  LioHTme  the 
Hamlet  op  Mile  End  Old  Town,  v.  The  East  London  Water- 
works Company.^ 

Noyember  8, 1851. 

Raie  —  Construction  of  Ljghting  Act  -—  Tenements  and  SkredUor 

ments  —  water  Compa/ny  —  Pipes. 

A  local  act  for  lighting  a  hamlet  enacted  that  rates  shonld  be  laid  upon  all  peiwnu  ^nho 
Bhoidd  inhabit,  nae,  occupy,  or  be  in  poaseasion  of,  or  enjojr  any  mesiiiBgea,  tenementi, 
hoiuea,  warehonaes,  or  other  boildinsa,  tenements,  or  hereditaments,  sitoato  or  being  in 
sndi  of  the  streets,  &c.,  or  other  pnUic  -passages  and  places  within  the  hamlet  as  should, 
from  time  to  time,  be  nghted  by  Tirtae  of  the  act: — 

Bdd,  that  the  general  words,  "  tenements  and  hereditaments,"  indnded  only  things  efutdem 
gmeriB  with  ttiose  before  mentioned,  and  whidi  wera  capable  of  being  inhabited  and  bene* 
fited  by  the  act*,  and  that  a  water  company  was  not  ratable  in  respect  of  its  pqies  laid 
in  the  gromxd  under  the  streets  of  the  hamlet 

On  an  appeal  against  a  rate  made  by  the  respondents  upon  certain 
property  of  the  appellants,  within  their  district,  under  a  local  act  of 
parliament,  the  following  special  case  was  stated,  by  consent  of  the 
parties,  under  an  order  of  a  learned  judge. 

Case.  The  respondents  are  the  trustees,  under  a  local  act  passed 
in  the  year  1821,  for  lighting  and  improving  the  hamlet  of  Mile  End 
Old  Town,  (the  1  &  2  Geo.  4,  c.  72,)  a  copy  of  which  accompanied 

1  21  Law  J.  Bep.  (k.  s.)  M.  C.  49 ;  16  Jur.  121. 
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the  case,  and  the  question  arises  as  to  the  liability  of  the  appellants 
to  be  rated  for  their  mains,  &a,  under  the  tenns  of  that  statute.  The 
purposes  and  objects  of  the  act  are  explained  in  the  preamble  and 
the  1st  section  which  appoints  the  first  trustees.  The  6th  section 
authorizes  the  election  of  future  trustees  by  the  rated  inhabitant 
householders.  The  30th  section,  which  authorizes  the  making  of  the 
rate,  is  as  follows: — ^'And  be  it  further  enacted,  that,  for  all  and 
every,  the  purposes  of  this  act,  the  said  trustees  shall,  and  they  are 
hereby  authorized  and  required  to,  raise,  from  time  to  time,  by  rates 
or  assessments,  such  sum  and  sums  of  money  as  they,  the  said  trus- 
tees, or  any  five  or  more  of  them,  shall,  firom  time  to  time,  judge 
necessary ;  all  which  rates  and  assessments  shall  be  signed  by  any 
five  or  more  of  the  said  trustees,  and  shall  be  laid  upon  all  and  every 
person  and  persons  who  do  or  shall  inhabit^  hold,  use,  occupy,  be  in 
possession  of,  or  enjoy,  any  messuages,  tenements,  coach-houses, 
stables,  cellars,  vaults,  houses,  shops,  warehouses,  or  other  buildings, 
tenements,  or  hereditaments,  situate  or  being  in  any  of  the  streets, 
squares,  lanes,  or  other  public  passages  and  places  within  the  said 
hamlet,  according  to  the  yearly  value  of  the  same,  respectively ;  and 
the  first  year  for  which  such  rates  or  assessments  shall  be  made  shall 
commence  and  be  computed  from  the  24th  of  June,  1821 ;  and  such 
rates  and  assessments  shall  and  may  be  made  and  collected  hcdf- 
yearly  or  quarterly,  as  the  said  trustees  shall  at  any  of  their  meetings 
think  proper,  and  shall  from  time  to  time  direct,  so  as  such  rates  or 
assessments  do  not  exceed,  in  the  whole,  for  any  one  year,  (for  the 
several  purposes  of  the  said  act,)  the  sum  of  Is,  in  the  pound ;  and 
so  as  all  such  rates  and  assessments,  from  and  after  the  making  of 
the  first  rate  and  assessment  hereby  directed  to  be  made  for  lighting 
the  said  hamlet,  shall  be  laid  upon  all  and  every  person  and  persons 
who  do  or  shall  inhabit,  hold,  use,  or  occupy,  be  in  possession  of,  or 
enjoy  any  messuages,  tenements,  coach-houses,  stables,  cellars,  vaults, 
houses,  shops,  warehouses,  or  other  buildings,  tenements,  or  heredi- 
taments, situate  and  being  in  such  of  the  streets,  squares,  lanes,  and 
other  public  passages  and  places  only  within  the  said  hamlet,  as  shall 
from  time  to  time  be  lighted  by  virtue  of  tWs  act" 

The  appellants  have  been,  for  upwards  of  twenty  years,  and  still 
are,  the  occupiers  of  certain  waterworks  and  premises  situate  in  the 
county  of  Middlesex,  and  a  portion  of  their  mains  and  pipes  run  un- 
der ground  through  the  public  streets,  and  roads,  and  public  places  of 
the  hamlet  of  MUe  End  Old  Town,  and  in  the  said  hamlet  they  have 
used,  occupied,  and  enjoyed,  and  still  use,  occupy,  and  enjoy,  exclu- 
sively, the  said  mains  and  pipes,  and  also  the  plugs  and  turncocks 
fixecl  in  the  ground,  and  which  are  used  in  manner  hereinafter  men- 
tioned, and  tor  which  occupation  the  appellants  are  and  always  have 
been  assessed  in  the  rates  raised  within  the  said  hamlet  for  the  relief 
of  the  poor,  pursuant  to  the  statute  of  Elizabeth,  and  have  duly  paid 
such  assessments.  The  company  use  the  said  mains,  and  other  pipes, 
plugs,  and  turncocks,  and  which  are  those  mentioned  in  the  rate  here- 
mafter  mentioned,  to  supply  water  to  inhabitants  of  dwelling-houses 
and  occupiers  of  other  real  property,  in  the  said  public  streets, 
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and  roads,  and  public  places  in  the  said  hamlet  of  Mile  End  Old 
Town,  and  in  part  to  convey  water  from  the  principal  station  and 
works  of  the  said  company  of  Old  Ford,  in  the  parish  of  St.  Mary 
Stratford,  Bow,  in  the  county  of  Middlesex,  through  the  said  hamlet 
of  Mile  End  Old  Town,  into  various  other  parishes  in  which  water  is 
supplied  to  occupiers  of  real  property  situate  in  such  parishes,  respect- 
ively, by  the  said  company.  The  appellants  were  never  rated  under 
the  said  local  act  for  their  mains,  &;c.,  in  the  said  hamlet,  from  the 
time  of  the  passing  of  the  said  act  until  the  making  of  the  rate  here- 
inafter next  mentioned.  The  said  trustees,  on  the  2d  of  January,  1860, 
made  and  published  a  rate,  in  and  by  which  the  said  company  were 
rated  as  follows :  — 

151.  ]ll3e  End  Road  North, 

'  The  Company  of  Proprietors  of  the  East  London  Waterworks,  for' 
xo  000  ,  their  mains  and  other  pipes,  pings,  and  apparatus  fixed  in  the  ground,    ^m^ 
'      ''  and  used  for  the  conveyance  of  water  in  the  seyeral  streets,  roads, and       ' 
public  places  in  the  said  hamlet 

For  the  purposes  of  the  present  case,  the  amount  and  form  of  the 
assessment,  if  the  company  be  ratable,  are  not  in  dispute. 

The  question  for  the  decision  of  the  court  was,  whether  the  occu- 
pation of  the  property,  as  before  mentioned,  in  the  said  hamlet,  or  the 
said  company  in  respect  thereof,  or  of  the  space  which  the  said  mains, 
pipeis,  plugs,  and  turncocks  occupy,  is  or  are  ratable  within  the  30th 
section  of  tiie  local  act  before  set  out.  K  the  court  should  be  of 
opinion  that  they  are  so  ratable,  the  rate  so  made  upon  the  appel- 
lants was  to  stand  confirmed ;  otherwise,  the  said  rate  was  to  be 
quashed  as  to  the  said  assessment  upon  the  said  appellants,  and  to 
be  amended  and  altered  by  striking  such  assessment  of  the  said  ap- 
pellants out  of  the  said  rate. 

Pashlet/j  (Siddleston  with  him,)  for  the  respondents.  The  terms 
used  in  the  30th  section  of  the  local  act  are  very  extensive  in  their 
meaning.  The  word  "  tenement "  includes  all  corporeal  property.  In 
the  case  of  The  King  v.  The  Manchester  and  Salford  Waterworks 
Cb.  1  B.  &  C.  630,  where  it  was  held  that  the  trunks,  pipes,  and 
other  apparatus  of  a  water  company  were  not  included  under  the 
word  "tenement,"  the  particular  act  in  question  clearly  showed  that 
the  word  was  used  in  a  limited  sense,  as  applied  to  buildings.  Here, 
the  word  is  used  a  second  time  in  the  enumeration  of  ratable  sub- 
jects, where  it  must  be  intended  to  have  a  larger  sense  than  when 
used  first  The  King  v.  The  Trustees  of  the  Streets  of  Shrewsbury^ 
3  B.  &  Ad.  216 ;  and  Colebrooke  v.  Tickellj  4  Ad.  &  E.  916 ;  s.  c.  5 
Law  J.  Rep.  (n.  s.)  K.  B.  180,  are  cases  upon  the  construction  of  the 
words  "  tenements  and  herecUtaments,"  in  local  acts  imposing  rates, 
and  they  favor  the  construction  that  "tenement"  is  here  used  to  mean 
more  than  a  tenement  ejusdem  veneris  with  those  before  mentioned, 
and  must  be  taken  to  include  &ced  apparatus,  such  as  that  now  in 
question. 

BoviUe^  contri.     The  words  "  tenements  or  hereditaments,"  in  sec- 
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tion  30,  are  clearly  limited  to  hereditaments  and  tenements  of  the 
like  description  with  those  previously  mentioned.  Adopting  the  or- 
dinary rule  of  construction,  the  first  word,  ^  tenement,"  is  used  in  its 
ordinary  popular  sense  of  messuage,  and  is  used  a  second  time  to 
mean  tenements  ejusdem  generis  with  buildings.  It  cannot  include 
pipes  laid  in  the  ground.  General  words,  in  a  statute,  following  par- 
ticular ones,  must  be  construed  as  applicable  to  things  ejusdem  gene- 
ris  witih  those  particularized,  unless  there  is  something  in  the  context 
which  shows  that  a  different  construction  is  intended  to  be  placed 
upon  them.  Sandiman  v.  Breachj  7  B.  &  C.  96 ;  s.  c.  5  Law  J.  Rep. 
K.  B.  298 ;  Kitchen  v.  Shaw,  6  Ad.  &  E.  729 ;  s.  c.  7  Law  J.  Rep. 
(n.  s.)  M.  C.  14.  If  this  property  be  ratable  at  all,  it  must  be  as 
land,  and  there  is  nothing  in  this  act  to  include  land.  The  Manr 
Chester  cmd  Salford  Waterworks  case  is  very  like  this ;  and  the  con- 
struction there  adopted  was  approved  of  in  The  King  v.  Mosley^  2 
B.  &  C.  226 ;  and  The  King  v.  The  Trustees  of  the  Streets  of  Shrews- 
bury. What  is  said  by  the  court  in  ChorUonruponrMedlock  v.  Walker^ 
10  Mee.  &  W.  742 ;  s.  c.  IS  Law  J.  Rep.  (n.  b.)  Exch.  88,  as  to  the 
construction  of  local  rating  acts,  applies  strongly  here,  and  will  be 
found  to  support  the  limit^  constraction  now  contended  for.  The 
King  V.  The  Shrewsbury  trustees  ia  different  from  the  present  case. 
There,  the  exception  of  '^  meadow  and  pasture-ground  "  showed  that 
the  general  term,  "  hereditaments,"  was  applicable,  not  only  to  things 
ejusdem  generis  with  tihose  before  specified,  but  comprehended  land  in 
general ;  and,  therefore,  that  the  ground  occupied  by  gas-pipes  was  the 
subject  of  a  rate.  In  Cokbrook  ▼.  TickeU^  the  word  ^  hereditaments," 
in  a  similar  act,  was  held  not  to  extend  to  tolls ;  and  in  The  Queen 
V.  NeviU,  8  Q.  B.  Rep.  452;  s.  c.  15  Law  J.  Rep.  (n.  s.)  M.  C.  83, 
^  tithes  "  were  held  not  to  be  included.  The  Chelsea  Waterworks  Co. 
V.  BowUpj  20  Law  J.  Rep.  (n.  s.)  Q.  B.  520 ;  s.  c.  7  Eng.  Rep.  376, 
has  decided  Ihat  a  water  company  is  not  assessable  to  the  land-tax 
in  respect  of  pipes  laid  in  the  soiL  Here,  there  is  no  similarity,  in 
respect  of  the  purposes  of  this  act,  between  a  water-pipe  and  the 
other  species  of  property  enumerated  and  rendered  liable  to  the  rate. 
The  object  clearly  is  to  impose  the  rate  on  aU  such  property  as  is 
capable  of  actual  occupation,  and  csn  receive  benefit  by  being 
lighted. 

[Lord  Campbbll,  C.  J.  The  words  at  the  end  of  section  30  are 
material  in  this  view.] 

They  show  that  the  mte  was  to  be  coextensive  with  the  benefit, 
and  so  give  a  meaning  to  the  whole  clause. 

Pashley  replied. 

Lord  Campbell,  C.  J.  The  question  is,  whether  this  company  are 
liable  to  be  assessed  for  their  mains  and  pipes  which  are  laid  in  the 
ground  of  the  respondent  hamlet  I  am  of  opinion  that  they  are  not 
so  ratable  under  the  words  of  this  act,  although  tbey  are  proprietors 
of  certain  subjects  which  may  for  some  purposes  be  considered  as 
tenements  or  hereditaments.    That  they  are  liable  to  be  rated  under 
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the  43  Eliz.  a  2,  admits  of  no  doubt,  but  the  language  of  the  present 
statute  is  very  cUfferent  Here  there  is  a  particular  enumeration  of 
the  things  upon  which  the  assessment  is  to  be  made :  ^  messuages, 
tenements,  coach-houses,  stables,  cellars,  vaults,  houses,  shops,  ware- 
houses or  other  buildings,  tenements,  or  hereditaments  situate  or  be- 
ing in  any  of  the  streeto,  squares,  &c.,  within  the  said  hamlet"  I 
am  of  opinion  that  the  cenenil  words  ^'tenements,  or  hereditaments" 
must  be  construed  with  reference  to  the  antecedent  expressions,  and 
can  only  include  things  efusdem  generis.  I  think  the  present  catee 
cannot  be  distinguished  from  that  of  The  Manchester  and  ScU/ard 
Waterworks^  which  is  admitted  to  be  well  decided.  If  there  be  any 
distinction,  this  case  is  even  stronger  for  excluding  the  pipes,  because 
that  assessment  was  to  be  upon  some  things  which  did  not  fall  within 
the  description  of  buildings.  Here  all  the  subjects  of  assessment  are 
of  that  description;  and  there  is  nothing  in  this  act  to  show  that  the 
words  ''tenements  or  hereditaments"  are  to  have  a  more  extended 
sense  than  to  include  subjects  of  the  same  kind  with  those  before 
named.  If  there  had  been  an  exception  of  things  of  the  same  class 
as  pipes,  perhaps  the  maxim  exceptio  probai  regulam  might  apply,  as 
was  done  in  the  Shrewsbury  case;  but  that  is  not  so  here.  The 
mere  drcnmstance  of  these  pipes  not  having  hitherto  been  assessed 
is,  though  not  conclusive,  a  strong  argument  against  their  being  lia- 
ble to  be  assessed. 

Patteson,  J.  This  case  must  be  governed  by  I%e  King  v.  !Z%e 
Manchester  and  Salford  Waterworks  Qmpany  and  The  King  v.  MoS' 
ley.  The  reasoning  in  those  cases  applies  here  even  more  strongly, 
because  there  is  a  distinction  made  m  section  30  as  to  rating  all 
houses,  &;c.,  or  other  buildings,  tenements,  or  hereditaments  situate  in 
any  of  the  streets,  &C.,  in  the  hamlet  to  the  first  rate,  and  afterwards 
limiting  subsequent  rates  to  such  houses,  buildings,  tenements,  or 
hereditaments,  situate  in  any  of  the  streets,  &c.,  as  shall  from  time  to 
time  be  lighted  by  virtue  of  the  act  This  shows  that  those  who 
were  to  benefit  were  alone  to  pay.  The  only  case  against  this  seems 
to  be  that  of  The  King  v.  The  Shrewsbury  Trustees^  but  that  really 
turned  on  the  words  of  the  exception,  and  here  there  is  no  such 
fi;round  of  construction.  The  Queen  v.  Neville  was  also  alluded  to, 
but  there  the  statute  expressly  referred  to  the  poor  mte,  which  is  not 
the  case  here.     I  therefore  think  these  pipes  are  not  ratable. 

Coleridge,  J.  I  am  of  the  same  opinion,  both  on  the  authority 
of  the  two  cases  referred  to,  and  on  the  general  principle  of  constru- 
ing the  statute.  The  appellants  may  be  said  to  occupy  that  which  is 
in  some  sense  a  tenement ;  but  not  in  the  sense  in  which  that  word  is 
used  in  this  local  act ;  yet  it  is  contended  that  if  they  are  ratable  at 
all,  it  must  be  under  the  general  words  which  it  is  admitted  can 
neither  of  them  bear  their  most  extended  sense.  In  the  first  place, 
where  the  words  ''messuages  and  tenements"  occur,  the  latter  must 
mean  something  inhabited.  Then  the  word  occurs  again  at  the  close 
of  the  section,  and  when  once  it  is  conceded  that  some  restraint  must 
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be  put  upon  its  meaning,  the  sole  question  is,  aocmding  to  what  role 
is  that  restraint  to  be  put  upon  it?  Now  it  must  be  brought  within 
something  of  the  same  kind  as  those  things  before  enumerated,  and 
these  pipes  have  no  connection  with  what  has  gone  before,  which  are 
cdl  things  in  a  street  and  forming  parts  of  its  sides.  Therefore  these 
pipes  are  not  ratable.  Judgment/or  the  appelkaUs. 


Davies  v.  The  South  Staffordshire  Bailway  Company.^ 

NoYember  20, 1851. 

Lafids  Qauses  Act  —  Arbitration — Declaration  by  Arbitrator  —  To 

be  made  before  what  Justice, 

On  a  ref^renee  to  arbitration,  under  the  Lands  ClauBes  Consolidation  Act,  8  &  9  Vict  &  18, 
respecting  the  compensation  to  be  paid  to  a  land-owner  whose  lands  have  been  taken  by  a 
railway  company  for  tiie  purposes  of  the  railway,  the  arbitrators  and  umpire  may  make 
the  declaration  required  by  sect  33  before  a  justice  of  the  peace  of  any  county,  and  are 
not  limited  by  the  Interpretation  clanse,  section  S,  to  make  it  before  a  justice  of  the  county 
where  the  matter  in  dispute  arose. 

This  was  a  rule,  calling  upon  the  South  Staffordshire  Bailway 
Company  to  show  cause  why  they  should  not  pay  to  Jonah  Davies 
356/.  and  130/.  15^.  Ud.  pursuant  to  an  award. 

The  affidavits  showed  that  Davies  was  the  owner  in  fee  of  certain 
lands  in  the  county  of  Stafford,  and  that  the  railway  company,  under 
the  powers  of  their  act,  gave  him  notice  that  they  required  the  lands 
for  the  purposes  of  their  railway.  Davies  demanded  that  the  amount 
of  the  compensation  to  be  paia  him  should  be  settled  by  arbitration. 
Accordingly  each  party  appointed  an  arbitrator  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  c  18. 
The  arbitrators,  though  requested,  not  appointing  an  umpire  within 
the  time  prescribed  by  the  above-mentioned  act,  the  company  applied 
to  the  Bailway  Commissioners,  and  they  appointed  an  umpire,  who 
made  the  declaration  required  by  section  33  of  the  above-named  sta- 
tute, before  Thomas  Henry,  Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  sitting  at  Bow  street,  in  the  county  of  Mid- 
dlesex. The  arbitrators  making  no  award,  the  duty  devolved  on  the 
umpire,  who  awarded  that  the  company  should  pay  Davies  the  first 
sum  above  mentioned  for  compensation,  and  the  second  sum  for 
costs. 

Crompton  showed  cause.  The  court  will  not  grant  this  application, 
as  the  award  was  made  by  an  umpire  who  had  no  jurisdiction.  This 
was  a  reference  under  the  Lands  Clauses  ConsoUdation  Act,  1845, 
the  8  &  9  Vict  c.  18.     It  is  enacted,  by  section  33,  that  "  before  any 
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arbitrator  or  umpire  enters  into '^ the  consideration  of  any  matters 
referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make  and  sub- 
scribe" a  declaration  that  he  will  act  honestly.  The  interpretation 
clause,  section  3,  defines  that  ^  the  word  'justices'  shall  mean  justices 
of  the  peace  for  the  county,  city,  liberty,  cinque  port,  or  place  where 
the  matter  requiring  the  cognizance  of  any  such  justice  shall  arise," 
Ace.  As  the  question  in  dispute  arose  in  Staffordshire,  the  umpire 
ought  to  have  made  his  declaration  before  a  justice  of  the  peace  for 
that  county,  and  not  before  a  justice  of  the  county  of  Middle- 
sex. The  making  the  declaration  is  an  essential  step  in  the  pro- 
ceeding, for  the  same  section  that  imposes  it  says,  that  ^  if  any  ar^ 
bitrator  or  umpire  having  made  such  declaration,  shall  wilfully  act 
contrary  thereto,  he  shall  be  goiltv  of  a  misdemeanor."  The  observa- 
tions of  the  court,  in  In  re  Bradshawy  12  Q  B.  Rep.  562 ;  s.  c.  17 
Law  J.  Bep.  (n.  s.)  Q.  B.  362,  seem  to  show  that  the  making  the 
declaration  in  due  time  is  important,  as  affecting  the  question  of  the 
umpire's  authority  to  award.  It  is  equally  important  that  the  decla- 
ration should  be  made  before  the  proper  justice. 

PhipsoUy  in  support  of  the  rule.  The  objection  cannot  be  supported. 
The  words  of  section  33  are  perfectly  general,  and  say  that  the  decla- 
ration is  to  be  made  before  "  a  justice,"  not  limiting  the  power  to  the 
justice  of  smy  particular  county.  The  interpretation  clause  shows,  in- 
deed, that  the  justices  are  to  be  justices  of  ther  particular  county  <'  as 
to  matters  requiring  their  cognizance,"  that  is,  their  judicial  decision. 
For  instance,  by  section  22  the  justices  are  to  act  as  arbitrators  as  to 
claims  for  compensation  below  50/.  They  are  also  to  perform  many 
other  duties  under  the  act,  requiring  the  exerdse  of  their  judgment. 
The  interpretation  clause  points  to  very  different  matters  than  the 
mere  taking  a  declaration.  There  is  no  reason  why  the  power  of 
taking  a  declaration  should  be  limited  to  the  justices  of  any  particular 
locality,  for  there  is  nothing  local  in  the  act  of  making  the  declara- 
tion. 

Erle,  J.  I  am  of  opinion  that  under  the  Lands  Clauses  Consoli- 
dation Act  the  locality  where  the  declaration  is  made  is  not  essential 
to  the  validity  of  the  declaration.  The  umpire  must  make  a  personal 
qualification  binding  on  his  conscience,  and  render  himself  liable  to 
be  prosecuted  if  he  fails  in  his  duty.  That  personal  qualification  is, 
I  think,  just  as  binding  whether  the  declaration  be  made  in  the  county 
where  the  dispute  arose,  or  in  any  othor.  I  think  it  no  objection  to 
the  award  that  the  umpire  was  sworn  out  of  the  county  of  Stafford, 
where  the  dispute  arose.    The  rule,  therefore,  will  be  absolute. 

Rule  absobUe. 


VOL.  XX.  24 
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THE-FlELDS.^ 

Januazy  12, 1852. 

Poor  Rate  —  Exemption — "  United  Service  Listitution^^  —  Purposes 
of  Science,  Literature j  SfC.  exclusively — 6  &  7   Vxct  c.  36. 

The  "  United  Service  Institation "  comprised  in  part  a  mnsenm  of  natnral  histoiy,  curiosi- 
tiee,  and  armor,  a  library,  lectore-room,  and  rooms  for  meetings  of  the  members  and 
council  of  management  on  the  business  of  the  institution.  By  the  deed  of  trust  founding 
the  institution,  and  by  the  laws,  it  was  declared  to  be  instituted  as  a  central  repository  of 
objects  of  professionskl  art,  science,  and  natural  history,  and  for  books  and  documents  re- 
lating to  tnose  studies,  or  of  general  information  and  the  delivery  of  lectures  on  appropri- 
ate subjects.  By  the  same  deed  the  trustees  were  to  stand  possessed  of  all  land,  &c., 
moneys  transferred  to  them,  and  all  books,  specimens,  models,  and  other  articles  belonging 
to  the  institution,  in  trust  for  the  institution,  and  it  was  exprnsly  provided  by  a  law  of  the 
institution,  that  no  dividend,  gift,  or  bonus  in  money  should  be  made  unto  or  between  any 
of  its  members,  and  that  the  whole  of  its  property  should  be  exclusivelv  applied  for  car- 
rying into  effect  its  design  as  a  central  repository  for  objects  of  professional  art,  science, 
and  natural  history,  and  for  books  and  documents  relating  to  those  studies,  or  of  general 
information,  and  for  the  delivery  of  lectures  on  appropriate  subjects.  The  ordinary  mem- 
bership was  limited  to  military  and  naval  oflEicers  and  certain  civil  functionaries  and  candi- 
dates for  commissions  in  the  army.  Foreigners  of  distinction,  eminent  individuals,  bene- 
factors to  the  institution,  (ibcluding  ladies,)  and  the  ciorp$  diphmatique  might  be  admitted  as 
honoraiy  members,  and  foreign  naval  and  militaiy  officers  as  corresponding  members.  The 
members  had  the  privilege  of  introducing  visitors  to  all  the  rooms  of  the  institution,  except 
the  library :  — 

Bdd^  that  the  institution  could  not  be  considered  as  "  established  excbttiv^  for  the  puipose 
of  science,  literature,  or  the  fine  arts,*'  and  therefore  was  not  exempt  under  6  &  7  Yict  c 
36,  from  being  rated  in  respect  of  the  part  described. 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor 
of  the  parish  of  St  Martin-in-the-Fields,  in  the  county  of  Middlesex, 
for  the  year  1850.  The  Court  of  Quarter  Sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  court  on  the  following 

Case:  The  United  Service  Institution  consists  of  two  distinct 
buildings,  one  building  being  held  under  the  crown  free  of  ground 
rent,  and  for  the  other  building  the  society  pay  a  ground  rent  of  205L 
yearly,  and  which  buildings  communicate  with  each  other  by  internal 
galleries  and  passages.  These  two  buildings  comprise  a  museum  of 
natuml  history,  curiosities,  and  armor,  a  library,  a  lecture-room,  and 
rooms  for  meetings  of  the  members  and  council  or  committee  of 
management,  for  the  transaction  of  the  business  of  the  institution. 
There  are  also  apartments  for  the  use  of  the  secretary,  accountant, 
and  housekeeper,  who  reside  in  the  premises,  but  such  parts  of  the 
buildings  as  are  occupied  by  the  secretary,  accountant,  and  house* 
keeper  have  been  duly  valued  and  assessed  to  all  parochial  rates,  and 
no  exemption  has  been  claimed  in  respect  of  such  parts  of  the  build- 
ings. The  United  Service  Institution  was  founded  on  the  17th  of 
March,  1832,  by  a  deed  of  declaration  of  trust  (a  copy  of  which  was 
appended  to  the  case)  bearing  that  date  and  made  between  the  trus- 
tees of  the  institution  of  the  first  part,  the  chairman  of  the  first 
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general  meeting  of  the  members  of  the  institution  of  the  second  part, 
and  the  treasurer  of  the  institution  of  the  third  part.  By  that  deed 
the  United  Service  Institution  is  declared  to  be  instituted  as  a  central 
repository  of  objects  of  professional  art,  science,  and  natural  history, 
and  for  books  and  documents  relating  to  those  studies,  or  of  general 
information,  and  the  delivery  of  lectures  on  appropriate  subjects. 
The  trustees  declare  that  they  will  stand  possessed  of  the  moneys 
which  shall  be  paid  or  transferred  to  them  upon  trust  for  the  benefit 
of  the  institution,  and  that  they  will  stand  possessed  of  all  books, 
specimens  of  natural  history,  curiosities,  models,  and  other  articles  or 
things  of  or  belonging  to  the  institution  upon  trust  for  the  same  insti- 
tution, and  subject  to  the  rules  and  orders  thereinafter  contained  relat- 
ing to  the  same,  and  further,  that  they  will  stand  possessed  of  any 
land,  tenements,  hereditaments,  and  premises,  which  shall  be  vested 
in  them  as  such  trustees,  upon  trust  for  the  use  and  benefit  of  the 
institution,  and  from  time  to  time  to  convey  and  dispose  of  the  same 
according  to  the  directions  of  the  council  of  management  of  the  in- 
stitution for  the  time  being.  Upon  the  6th  of  March,  1847,  the  coun- 
cil or  committee  of  management  of  the  United  Service  Institution 
made  the  following  by-law,  which  is  still  unrepealed—"  That  the 
United  Service  Institution  neither  shall  nor  may  make  any  dividend, 
gift,  division,  or  bonus  in  money,  unto  or  between  any  of  its  members 
out  of  its  present  property  or  out  of  any  property  which  it  may  ac- 
quire, and  that  the  whole  of  its  property  both  present  and  future  shall 
be  exclusively  applied  for  carrying  into  effect  its  design  as  a  central 
repository  for  objects  of  professional  art,  science,  and  natural  history, 
and  for  books  and  documents  relating  to  those  studies  or  of  general 
information,  and  likewise  for  the  delivery  of  lectures  on  appropriate 
subjects.  Upon  the  2d  of  April,  1850,  the  said  council  or  committee 
of  management  caused  three  copies  of  their  laws,  rules,  and  regula- 
tions for  the  management  thereot  signed  by  three  of  its  members  and 
countersigned  by  the  secretary  of  the  said  institution  to  be  submitted 
to  John  Tidd  Pratt,  Esq.,  the  barrister-at-law  appointed  to  certify  the 
rules  of  fnendlv  societies  in  England^  for  the  purpose  of  ascertaining 
whether  such  institution  or  society  was  entitled  to  the  benefit  of  the 
provisions  of  the  statute  6  &  7  Vict,  c  36,  and  the  said  barrister  on 
the  3d  of  April,  1850,  gave  a  certificate  on  each  of  the  said  copies  that 
the  said  institution  or  societv  was  entitled  to  the  provisions  of  the 
statute  6  &  7  Vict.  c.  36.  One  of  such  copies  was  returned  by  the 
said  barrister  to  the  said  institution  or  society,  another  copy  was  re- 
tained by  the  said  barrister,  and  the  other  of  such  copies  was  trans- 
mitted bv  the  said  barrister  to  the  clerk  of  the  peace  for  the  county 
of  Middlesex  and  was  by  such  clerk  of  the  peace  laid  before  the  jus- 
tices for  the  county  of  Middlesex,  at  their  Cfeneral  Quarter  Sessions, 
on  the  9th  of  April,  1850,  and  the  said  justices  allowed  and  confirmed 
the  same,  and  such  copy  was  thereupon  filed  by  such  clerk  of  the 
peace  with  the  rolls  of  the  sessions  of  the  peace  in  his  custody.  On 
the  27th  of  April,  1850,  notice  of  all  the  foregoing  facts  was  given  by 
Charies  Dairson  Scott,  as  the  attorney  of  the  United  Service  Institu- 
tion, to  the  churchwardens  and  overseers  of  the  parish  of  St  Martin- 
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in-the-Fields,  and  exemption  was  claimed  on  behalf  of  the  said 
institution  under  the  statute  6  &  7  Vict  c.  36,  from  paying  either  as 
tenants  or  as  owners,  any  county,  borough,  parochial,  or  other  rates  or 
cesses  in  respect  of  the  said  institution. 

Early  in  the  year  1850  various  improvements  were  made  in  the 
building  of  the  institution ;  the  lecture-room  was  completed,  under  the 
superintendence  of  the  architect  of  the  institution,  at  an  expense  in 
the  whole  of  about  1,500/. 

On  the  12th  of  July,  1850,  the  churchwardens  and  overseers  of  the 
parish  of  St  Martin-in-the-Fields  assessed  to  the  poor-rate  and  other 
parochial  rates  that  part  of  the  United  Service  Institution  which 
comprises  a.  museum  of  natural  history,  curiosities,  and  armor,  a  li- 
brary, a  lecture-room,  and  rooms  for  meetings  of  the  members  and 
council,  or  committee  of  management  At  the  time  when  the  rate  in 
question  was  made,  the  laws,  rules,  and  regulations  for  the  manage- 
ment of  the  institution  were  such  as  were  set  forth  in  the  printed 
documents  annexed  to  the  case.^ 

1  The  folk)i?ing  were  the  material  laws :  — 

Sect.  2,  The  memben  shall  consist  of  princes  of  the  blood  zoyal,  officers  of  the  navy, 
army,  marines,  regolar  and  local  militia,  the  East  India  Company's  land  and  sea  sei^ 
vices,  lords-lieutenants,  and  depntjr-lieutenants  of  counties,^  yeomanry,  all  pevBops  who 
may  have  retired  from  any  of  the  above  services  or  capacities,  ciril  ranctLonaries  who 
are  or  haye  been  attached  to  the  nayal  and  military  departments,  and  nayy  and  army 
agents.  ---  Gentlemen  aboye  the  age  of  fifteen,  whose  names  are  on  the  list  of  the  com- 
mander-in-chief fi>r  commissions  in  the  anny,  and  who  are  recommended  by  two  meni- 
bern  of  the  institation  on  their  personal  knowledge,  shall  be  admissible  to  become  proyi- 
nonal  members  of  the  institation  from  year  to  year  under  the  regulations  of  sect  4,  on 
payment  of  the  annual  subscription,  such  provisional  members  on  obtaining  their  com> 
missions  becoming  ordinary  memben  on  payment  of  the  entr^ce  fee. 

Sect.  8.  There  shall  be  a  patron  and  yice-patronfl  and  a  president  and  twehe  yice- 
presidents. — The  officers  of  tne  institution  shall  consist  oi  the  present  honoraay  director, 
a  secretory  and  curator,  and  a^  collector  and  accountant  — ^Twenty-five  members  in- 
cluding the  present  honorary  director  shall  constitute  a  council  of  management — Eight 
members  of  the  council  shall  annually  go  out  by  rotation.  —  The  council  dball  submit 
to  the  annual  general  meeting  a  list  of  names  mxn  which  the  vacancies  ma^  be  filled. 
^- Three  of  the  members  gcnngont  shall  be  eligible  to  be  reelected. — The  VKe-patrons 
to  be  honorary  members  of  the  counciL  -^  The  prendent  and  vice-prendents  to  be  ex 
officio  members  of  the  council,  and  the  president  or  senior  vice-president  to  preside  at 
its  meetings.  —  Two  vice-presidents  to  undertake  monthly  the  office  of  visitors  to  inspect 
the  institution  and  its  affiurs,  making  a  report  thereof  to  the  counciL 

Sect.  4.  Retired  officers,  civil  functionaries,  and  candidates  for  commissions  referred 
to  in  section  2,  and  navy  and  army  agents  shidl  be  submitted  for  election  to  the  council 
of  management  specially  assembled.  —  A  list  of  such  candidi^bes,  dgned  by  the  secretary, 
shall  be  put  up  in  the  hbrary  fourteen  days  previous  to  the  ballot 

Sect.  5.  Foreigners  of  mstinction  may  be  admitted  honoraiy  and  corresponcUn^ 
members. — Eminent  individuals  and  benefiMtors  to  the  institution  not  otherwise  elijn- 
ble  may  be  admitted  honorary  members  at  the  discretion  of  the  council  on  specmc 
munds. — The  corps  diplomatimne  shall  be  invited  to  become  honorary  membenj  and 
snail  be  privileged  to  submit  tne  names  of  foreign  noblemen  and  gentiemen  resident 
in  England  to  wa  council,  in  order  that  the  same  courtesy  may  be  extended  to  them 
fi)r  the  space  of  three  months,  tiiis  privilege  to  be  renewed  to  such  strangers  if  deared 
on  the  written  application  of  their  respective  ambassadors,  or  at  the  recommendation 
of  some  member  to  whom  they  may  be  personally  known.  —  Foreign,  naval,  and  military 
officers  may  be  admitted  corresponding  members. — Ladies  who  contribute  to  the  insti- 
tution may  be  admitted  honorary  members  at  tiie  discretion  of  the  counciL         * 

Sect.  14.  The  rooms  of  the  institution  shall  be  open  daily  (Sunday  excepted)  from 
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The  question  for  the  opinion  of  this  court  was,  whether  that  part 
of  the  said  buildings  comprising  a  museum  of  natural  history,  curios- 
ities, and  armor,  a  tibrary,  a  lecture-room,  and  rooms  for  meetings  of 
the  members  and  council,  or  committee  of  management  for  the  ^ns- 
action  of  the  business  o(  the  institution,  and  for  carrying  into  effect 
its  purposes,  was  exempt  under  the  statute  6  &  7  Vict.  c.  36,  from  the 
charge  of  county,  parochial,  and  other  local  rates  or  cesses.  If  on  the 
facts  above  stated  this  court  should  be  of  opinion  that  the  said  part 
of  the  said  buildings  was  exempt  under  the  statute  aforesaid  from  lia- 
bility to  be  included  in  the  said  rate  for  the  relief  of  the  poor,  of  the 
12th  of  July,  1850,  the  order  of  Quarter  Sessions  was  to  be  quashed, 
and  the  rate  appealed  against  was  to  be  amended  by  striking  out  the 
assessment  therein  in  respect  of  the  said  part  of  the  said  buildincfs ; 
but  otherwise,  the  order  of  Quarter  Sessions  and  the  rate  appealed 
against  were  to  be  confirmed. 

November  10, 1851.  Pashley  and  7.  Jones  argued  in  support  of  the 
order  of  Sessions,  and  referred  to  The  Queen  v.  Brandt^  20  Law  J. 
Bep.  (n.  s.)  M.  C.  119 ;  s.  c.  3  Eng.  Rep.  323. 

Orowder  and  Stephens^  contra,  referred  to  Tke  Queen  v.  The  Over- 
seers of  Manchester^  20  Law  J.  Bep.  113 ;  s.  c.  3  Eng  Rep.  314;  and 
The  Churchwardens  amd  Overseers  of  Birmingham  v.  Shaw^  10  Q.  B. 
Rep.  868 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  89. 

Ouri  adv.  vutt. 

The  judgment  of  the  Court  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  In  this  case,  which  was  argued  before  my 
brother  Coleridm  and  myself,  we  are  of  opinion  that  the  assessment 
upon  the  appeuants  was  properly  made.  We  do  not  proceed  upon 
the  ground  teken  by  this  court  in  The  Queen  v.  Brandt  and  several 
subsequent  cases,  that  the  institution  in  question  was  founded  for  the 
amusement  or  convenience  of  its  members.  They  appear,  in  a  disin- 
terested manner,  to  have  had  in  view  the  good  of  the  public,  and  pa]> 
ticularly  the  instruction  of  officers  in  the  army  and  navy,  and  of  boys 
destined  to  the  profession  of  arms.  Nor  can  the  objection  be  seriously 
argued  that  the  institution  is  exclusive;  for  all  '^eminent  men,"  and 
even  **  munificent  ladies,"  may  be  admitted  into  it.  But,  however 
public  spirited  and  laudable  its  objects,  we  have  to  determine  whether 
it  be  a  society  which  can  claim  the  exemption  created  by  the  6  &  7 
Vict  c.  36,  intituled  "An  act  to  exempt  from  county,  borough,  paro- 
chial and  other  local  rates,  land  and  buildings  occupied  by  scientific 
or  literary  societies,"  which  reciting  in  its  preamble  that  "it is  expe- 
dient that  societies  established  exclusively  for  purposes  of  science, 

11  o'clock  in  the  mommg  until  5  in  summer,  and  4  in  winter — ^winter  months  October 
to  March  inclusive  —  the  library  aione  being  kept  open  for  the  use  of  the  members  till 
10  o'clock  in  the  evening  during  the  whole  year.  —  Members  to  have  the  privilege  of 
introducing  visitors  to  aU  the  rooms  except  the  library,  first  inscribing  the  names  of 
such  yiaitors  in  a  book  to  be  kept  for  that  purpose. 

24^ 
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Hddj  that  the  order  was  made  withoat  jurisdiction,  and  therefore  that  a  mle,  under  the  11  Ic 
12  Vict.  c.  44,  B.  5,  to  compel  the  issuing  of  a  distress  warrant  to  enforce  it  conld  not  be 
granted. 

This  was  a  role,  under  the  11  &  12  Vict  c.  44,  s.  5,  calling  upon 
the  two  justices  named,  to  show  cause  why  they  should  not  issue  a 
distress  warrant  for  the  purpose  of  enforcing  the  payment  of  4s.  9d. 
church-rate  due  by  a  person  named  Middleton. 

From  the  affidavits  in  support  of  the  rule,  it  appeared  that  on  the 
8th  of  September  last,  in  consequence  of  non-payment  of  the  rate  in 
question  by  Middleton,  he  was  served  with  a  summons  under  the  53 
Geo.  3,  c.  127,  s.  7,  requiring  him  to  appear  before  two  justices,  and 
answer  an  application  to  be  made  for  an  order  of  such  justices,  re- 
quiring him  to  pay  it  Upon  the  service  of  the  summons,  Middleton 
gave  notice  to  the  churchwardens  of  several  objections  to  the  rate  on 
tiie  ground,  amongst  others,  that  it  was  retrospective ;  and  when  be- 
fore the  justices  upon  the  hearing  of  the  summons,  he  stated  that  he 
disputed  the  validity  of  the  rate  and  his  objections,  whereupon  the 
justices  deferred  making  an  order,  and  adjourned  the  application  for 
a  month,  to  admit,  as  they  then  said,  of  Middleton  in  the  mean  time 
taking  steps  to  try  the  validity  of  the  rate.  On  the  6th  of  October 
following  the  application  came  on  to  be  heard  by  adjournment ;  and 
it  appearing  that  no  steps  had  been  taken  by  Middleton  to  try  the 
validity  of  the  rate,  the  justices  made  their  order  requiring  him  to  pay 
his  portion  of  the  rate.  That  order  not  being  obeyed,  the  justices 
were  applied  to,  to  issue  a  warrant  of  distress  to  levy  the  amount, 
which  they  declined  to  do  without  an  order  of  this  court  requiring 
them,  and  thereupon  the  present  rule  was  obtained. 

Atherton  showed  cause.  The  justices  were  in  error  iij  adjudicating 
in  the  matter  at  all.  Their  proceedings  on  the  8th  of  September  were 
without  jurisdiction.  They  had  no  power  to  impose  upon  Middleton 
the  condition  which  they  did.  It  was  one  which  he  could  not  per- 
form. A  person  rated  cannot  initiate  proceedings  in  tHe  Ecclesiasti- 
cal Court  to  try  the  validity  of  a  rate.  At  most  he  can  only  enter  a 
caveat,  which  amounts  to  no  more  than  a  precaution,  and  could  not 
lead  to  a  judgment  on  the  validity  of  the  rate,  Rog.  JEc.  Lawj  996. 

[Lord  Campbell,  C.  J.  The  question  is,  was  the  jurisdiction  of 
the  justices  annihilated  or  only  suspended;  and  if  suspended,  for 
what  time?] 

That  is  the  question.  It  is  admitted  that  under  the  proviso  in  the 
7th  section  of  the  63  Geo.  3,  c.  127,  the  justices  are  to  decide  upon 
the  bona  fides  of  the  intention  to  dispute  the  validity  of  the  rate,  and 
if  the  justices  had  thought  that  there  was  a  want  of  bona  fides  they 
might  have  proceeded  in  the  case.  But  the  affidavits  clearly  show 
that  they  proceeded,  not  on  any  doubt  as  to  the  bona  fides  of  the 
party's  intention  to  dispute  the  rate,  but  on  the  ground  that  he  ought 
and  had  not  initiated  proceedings  to  try  the  question.  There  is  noth- 
ing to  show  that  the  objections  to  the  rate  were  not  made  bond  fide, 
or  that  the  justices  doubted  it  The  cases  of  The  King  v.  The  Cha- 
pel-wardens of  MlnrotVj  5  M.  &  S.  248 ;  The  King  v.  Wrottesley,  1 
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B.  &  Ad  648;  s.  c  9  Law  J.  Bep.  M.  C.  51 ;  and  Dale  v.  Pollard, 
10  Q.  B.  Rep.  504 ;  s.  c.  16  Law  J.  Bep.  (n.  s.)  Q.  B.  322,  are  strong 
authorities  to  show  that  the  jurisdiction  of  the  justices  was  put  an 
end  to  on  the  8th  of  September.  The  proceedings  must  be  td^en  as 
all  one  and  the  same,  and  if  the  first  step  was  without  jurisdiction,  the 
rule  will  be  discharged. 

PashUy,  contra.  If  this  rule  be  discharged  any  one  may  resist  the 
payment  of  a  church-rate.  There  was  no  reasonable  ground  for  sup* 
posing  that  the  objections  to  the  rate  were  made  bond  fide.  The  ob- 
jections  were  perfectiy  futile  in  themselves.  The  King  v.  WroUesley 
decides  that  the  justices  must  hear  and  examine  to  ascertain  whether 
the  rate  is  bond  fide  disputed.  In  Dale  v.  Pollard  the  statement  that 
tiie  justices  knew  that  an  action  would  be  brought,  put  an  end  to  aU 
doubt  on  the  question  of  bona  fides. 

[Lord  Campbell,  C.  J.  If  the  justices  believed  the  objections  to 
be  bond  fide  that  would  be  enopgh.] 

Their  jurisdiction  does  not  depend  upon  the  correctness  of  their 
decision,  but  simply  upon  the  view  they  take  of  the  bona  fides  of  the 
party  under  all  the  particular  circumstances  of  each  case.  The  ai&davits 
nere  do  not  make  out  that  the  justices  proceeded  on  the  ground  of 
the  party's  not  having  initiated  proceedings  in  the  Ecclesiastical  Court, 
and  not  on  the  ground  of  the  absence  of  bona  fides.  The  adjourn- 
ment  to  the  6th  of  October,  was  to  enable  Middleton  to  satisfy  the 
justices  x)f  his  bona  fides,  and  not  having  taken  any  step  whatever  in 
the  mean  time  they  believed  that  his  objections  were  not  made  bond 
fide,  and  they  therefore  made  an  order.  He  referred  also  to  Degge's 
Pars.  Couns.  p.  205,  and  l%e  Queen  v.  Dodson,  9  Ad.  &  E.  704. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  We  are  called  upon  to  act  under  a  very  useful  statute, 
the  11  &  12  Vict.  c.  44,  s.  5,  whereby  justices  of  the  peace  are  pro* 
tected  from  personal  liability  to  an  action  if  they  act  in  obedience  to 
an  order  of  this  court  But  before  we  make  an  order  under  that 
statute,  we  must  see  that  there  is  reasonable  ground  upon  which  the 
act  sought  to  be  compelled,  would  be  lawful.  Here,  the  question  de* 
pends  entirely  upon  the  legality  of  the  order  of  the  6th  of  October, 
which  it  is  sought  to  enforce.  It  seems  to  me  that  order  is  illegal 
under  the  53  Geo.  3,  c.  127,  a  most  excellent  act  of  parliament  framed 
by  that  consummate  judge  Lord  StowelL  The  enect  of  the  7th  sec- 
tion^ is,  that  if  the  party  rated  make  an  objection  bond  fide  to  the 

^  The  7th  Bection  enacts,  ^  That  if  any  one  daljr  rated  to  a  church-rate  or  chapel- 
rate,  the  yalidity  whereof  has  not  been  questioned  in  any  ecclesiastical  court,  shall  re- 
fiifle  or  neglect  to  pay  the  same  sum  at  which  he  b  so  rated,  it  shall  and  mav  be  lawful 
lor  any  one  justice  of  the  peace  of  the  same  county,  &c.,  where  the  church  or  chapel 
is  situated,  in  respect  whereof  such  rate  shall  have  been  made,  upon  the  complaint  of 
any  church-warden  or  church-wardens,  chapel-warden  or  chapel-wardens,  who  ought 
to  receive  and  collect  the  same,  by  warrant  under  the  hand  ana  seal  of  such  justice,  to 
oonyene  before  any  two  or  more  such  justices  of  the  peace,  any  person  so  refusing  or 
neglecting  to  pay  such  rate,  and  to  examine  upon  oath  into  the  merits  of  the  said  cofBf- 
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validity  of  the  rate,  however  eironeous  such  objection  may  be,  the 
justices  are  not  to  proceed  any  farther,  but  to  leave  the  parties  in  the 
same  situation  as  they  would  have  been  in  before  that  statute  passed. 
Here,  on  the  8th  of  September  there  was  sufEicient  notice  to  the  jus- 
tices that  Middleton  disputed  the  rate,  and  he  gave  his  reasons,  which 
might  all  be  well  founded,  and,  assuming  that  they  were,  and  that 
they  were  made  bond  fide^  the  jurisdiction  of  the  justices  thereupon 
clearly  ceased.  What  reason  is  there  for  supposing  that  the  objec- 
tions were  madf  nuddjide?  It  is  said  that  they  are  futile ;  but  there 
is  one  objection,  on  the  ground  of  the  rate  being  retrospective,  which 
might  well  have  been  raised  bond  fide.  The  justices  themselves  did 
not  ovenrule  the  objections  on  the  ground  of  mala  fidesj  but  seemed 
to  have  thought,  on  the  8th  of  September,  rebus  sic  stantibus^  they 
could  not  proceed.  But  then  they  say  to  ACiddleton,  in  effect,  "  un- 
less you  proceed  in  a  month  to  dispixftethe  rate,  we  shall  nippose  you 
are  not  objecting  bondfideP  That  was  imposing  an  impossible  con- 
dition, for  Midmeton  had  no  power  to  initiate  proceedings  to  try  the 
validity  of  tiie  rate  in  the  Ecclesiastical  Court  Matters,  therefore,  re* 
mained  in  the  same  situation  on  the  6th  of  October,  when  the  order 
was  made,  as  on  ^e  8th  of  September,  when  by  the  notice  of  the  ob- 
jections, the  power  of  the  justices  to  proceed  was  taken  away.  There 
appears  no  reason  to  disbelieve  the  bona  fides  of  the  objections  to  the 
rate ;  and  therefore,  as  I  think  the  order  invalid,  and  that  the  issuing 
of  the  distress  warrant  would  amount  to  a  trespass,  we  ought  not  to 
order  the  issuing  of  it     The  rule  must  be  discharged. 

Patteson,  J.  If  the  order  is  invalid,  we  ought  not  to  enforce  it 
I  agree  that  this  is  not  a  court  of  appeal  from  the  decision  of  the 
justices ;  but  we  cannot  gather  from  the  facts  of  the  case  that  the 
justices  made  the  order,  because  they  did  not  believe  that  there  was 
a  bond  fide  intention  to  dispute  the  validity  of  the  rate.  The  condi- 
tion imposed  upon  Middleton  on  the  8th  of  September  was  a  test 
which  the  justices  had  no  right  to  impose.  It  is  difficult,  therefore,  to 
say  that  the  order  made  in  October,  because  of  non-compliance  with 
a  condition  which  the  justices  had  no  power  to  impose,  is  a  good 
one.  Upon  the  facts  as  they  appear,  I  cannot  say  that  the  justices 
did  not  believe  the  objections  to  be  made  with  a  bond  fide  intention, 
and  if  they  did,  then  it  is  conceded  on  all  hands  that  their  jurisdiction 
was  taken  away.     The  rule,  therefore,  must  be  discharged. 

plaint,  and  hf  order  under  their  hands  and  seals  to  direct  the  payment  of  what  is  due 
and  payable  in  respect  to  such  rate,  &c. ;  and  upon  refusU  or  neglect  of  such  party  to 
pay  according  to  such  order  it  shall  and  may  be  lawful  for  any  one  of  such  justices  by 
warrant  under  his  hand  and  seal  to  levy  the  money  thereby  ordered  to  be  paid,  &c. 
Provided  likewise,  that  if  the  validity  of  such  rate  or  liability  of  Uie  person  from  whom 
it  is  demanded  to  pay  the  same  be  disputed,  and  the  party  disputing  the  same  give  notice 
thereof  to  the  justices,  the  justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  pereons  demanding  the  same  may  then  proceed  to  the  recovery  of  their  de- 
mand, according  to  due  course  of  law  as  heretofore  used  and  accustomed.  Provided 
likewise  that  nothing  herein  contained  shall  affect  any  regulations  that  may  have  been 
made  by  authority  of  parliament  respecting  the  church-rates  or  chapel-rates  of  any  par- 
ticdar  poriahes  or  districts." 
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Ck)LERiDOE,  J.  I  am  of  the  same  opinion.  Although  under  the 
11  &  12  Vict.  c.  44,  the  justices  are  saved  from  the  liability  which 
attached  to  them  before,  yet  we  must,  as  before  that  act  passed,  de- 
cide whether  the  warrant  which  it  is  sought  to  compel  the  issuing  of, 
could  be  sustained  or  not  Here  the  junsdiction  of  the  justices  was 
well  founded  when  the  proceedings  began,  and  at  first  it  would  seem 
that  the  justices  thought  that  the  opposition  to  the  rate  was  not  made 
bond  fide^  and  adjourned  the  hearing  to  a  subsequent  day,  in  order  to 
test  it.  But  I  do  not  think,  although  the  justices  to  a  certain  extent 
afterwards  gave  judgment  in  the  matter,  that  they  were  precluded 
from  subsequently,  upon  further  consideration,  declining  to  proceed 
if  they  thought  that  the  proviso  in  the  7th  section  had  been  suffi- 
ciently complied  with,  and  I  think  it  must  be  taken  here  that  they  did 
so  think.  I  may  add  that  I  do  not  think  the  question  of  jurisdiction 
can  turn  entirely  upon  what  the  justices  may  think  upon  the  ques- 
tion of  bona  fides.  In  the  first  instance,  of  course,  they  would  have  to 
decide  the  question,  but  it  would  still  be  a  question  of  fact  when  the 
case  came  before  a  jury. 

WiGHTMAN,  J.  concurred.  RtUe  discharged. 


Reoina  v.  Rowlands  and  Others.^ 

NoTOmber  24, 1851. 

Oonspiracp  —  Indictment — Allegation  of  Means  —  Statutable  Offence 
—  ConAinations  among  Workmen — 4  Geo.  4,  c.  34 — 6  Geo.  4  c. 
129. 

In  an  indictment  for  a  conspiracj  to  violate  an  act  of  parliament  charging;  the  acts  prohibited 
by  ihQ  statute  as  the  means  by  which  the  conspiracy  is  to  be  effected,  it  is  not  necessary  to 
allego  tliose  acts  as  specifically  as  in  a  conviction  under  the  statute. 

In  conspiracy  to  injure  a  tradesman  in  his  trade,  under  the  6  Gico.  4,  c  129,  it  is  sufficient  to 
allege  that  the  defendants  conspired,  &c.  by  "  molesting, "  "  using  threats, "  **  intimidating  " 
and  ^*  intoxicating  •  workmen  hired  by  the  tradesman  m  order  to  force  them  to  depart  from 
their  work;  and,  also,  that  they  conspired,  &c  to  ^'molest"  and  "obstruct'*  the  tradesman  and 
his  workmen,  with  the  same  object,  and  in  order  to  force  him  to  make  an  alteration  in  the 
mode  of  carrying  on  his  trade,  the  words  used  bein^  those  employed  in  the  statute,  and  it 
not  being  neoessafy  to  set  out  the  means  of  molestation,  intimidiatlon,  &c.  more  specifically. 

Counts  framed  upon  the  4  Geo.  4,  c.  34,  charged  that  the  defendants  conspired,  &c.  by  "  molest^ 
ing  "  and  "  obstructing  "  and  by  **  using  threats  and  intimidation  "  to  obstruct  such  work- 
men as  mieht  be  willing  to  be  hired  by  the  tradesman  to  prevent  them  from  hiring  them- 
selves to  him :  — 

Edd^  sufficient. 


Other  counts  charged  the  defendants  with  conspiring  to  intimidate,  prejudice,  and  oppress 
A  B  in  his  trade,  and  to  prevent  his  workmen  from  continuing  to  work  for  him ;  and  with 


1  21  Law  J.  Bep.  (k.  s.)  M.  C.  81 ;  16  Jar.  268. 
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oppress  A  B  in  his  trade,  and  to  entice  and  seduce  away  his  workmen  from  their  employ- 
ment, and  thereby  to  Injore  and  oppress  the  said  A  B  in  his  trade :  — 

Qfuare — whether  they  were  not  too  yague. 

Conspiracy.  The  first  count  charged  that  the  defendants  did  nn- 
lawfully  conspire,  combine,  confederate,  and  agree  toother,  by  unlaw- 
fully molesting  certain  workmen  hired  and  employed  by  and  working 
for  B.  Penry  and  G.  H.  Perry  in  their  trade  and  business  as  manufac* 
turers  of  japanned  and  tin  wares  at  Wolverhampton,  to  force  and  en- 
deavor to  force  the  said  workmen  to  depart  from  their  hiring,  employ- 
ment, and  work.  The  second  and  third  counts  were  the  same,  except 
that  they  respectively  charged  the  defendants  with  conspiring,  by  un- 
lawfully using  threats  to  the  said  workmen  and  by  unlawfully  intimidat- 
ing them,  to  force  them  to  depart  from  their  said  work.  The  fourth, 
fifth,  and  sixth  were  respectively  similar  to  the  first,  second,  and  third 
counts,  except  that  they  charged  a  conspiracy  by  the  molestation, 
threatening,  and  intimidation  of  specified  workmen  employed  by  the 
said  R.  Perry  and  O.  H.  Perry  to  force  the  said  woricmen  to  depart 
from  their  work.  The  seventh,  eighth,  ninth,  and  tenth  counts 
respectively  charged  the  defendants  with  conspiring,  Ji>y  unlawfully 
molesting  the  said  R.  Perry  and  O.  H.  Perry,  and  by  unlawfully 
obstructing  them  and  their  workmen,  to  force  the  said  workmen 
to  depart  from  their  work;  and,  by  molesting  the  said  B.  Perry 
and  O.  H.  Perry,  to  force  them  to  make  an  alteration  in  the  mode 
of  conducting  and  carrying  on  their  said  trade;  and  by  obstruct- 
ing them  and  persuading  their  workmen  to  leave  their  work,  to 
force  the  said  B.  Perry  and  G.  H.  Perry  to  make  an  alteration  in  the 
mode  of  conducting  and  carrying  on  their  said  trade.  The  eleventh 
and  twelfth  counts  were  respectively  for  conspiring  by  molesting  and 
obstructing  and  by  using  threats  and  intimidation  to  obstruct  such 
workmen  as  might  be  willing  to  be  hired  and  employed  by  the  said 
B.  Perry  and  G.  H.  Perry,  and  who  were  not  then  hired  by  them  or 
by  anjr  other  person,  to  prevent  them  from  hiringthemselves  to,  and 
accepting  work  and  employment  from,  the  said  B.  Perry  and  G.  H. 
Perry.  The  thirteenth  count  charged  the  defendants  with  conspiring 
by  divers  subtle  means  and  devices  to  induce  and  persuade  divers  ar- 
tificers, who  had  contracted  with  the  said  B.  Perry  ^nd  G.  H.  Perry 
to  serve  them  in  their  trade  and  business  for  certain  times  and  periods 
agreed  upon  between  them,  and  who  had  entered  into  their  service,  un- 
lawfully to  absent  themselves  from  the  said  service  before  the  respect- 
ive terms  of  said  contracts  were  completed.  The  fourteenth  and  fif- 
teenth counts  were  similar,  except  that  they  added  to  the  means  of 
the  conspiracy,  "  by  intoxicating  W.  H.  and  T.  G.  being  artificers 
who  had  entered  into  the  service  of  B.  and  G.  H.  Perry  as  afore- 
said, to  induce  and  persuade  them  to  absent  themselves  from  such 
service."  The  sixteenth  count  charged  the  defendants  with  con- 
spiring to  intimidate,  prejudice,  and  oppress  B.  Perry  and  G.  H. 
Perry  in  their  trade,  &c.  and  to  prevent  their  workmen  from  con- 
tinmng  to  work  for  them.  The  seventeenth  count  charged  them 
with  conspiring  by  divers  subtle  means  and  devioes  and  wicked 
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acts  and  practices  to  injtife  and  oppress  the  said  R.  Perry  and 
G.  H.  Perry  in  their  trade,  &c.  and  to  induce  their  workmen  to  depart 
from  their  hiring,  &c.  before  the  period  of  their  agreement  with  them 
was  completed.  The  eighteenth  count  charged  a  conspiring  by  divers 
subtle  means  and  devices,  and  by  intoxicating  and  thereby  rendering 
senseless  the  workmen  of  the  said  R.  Perry  and  Q.  H.  Perry,  to  con- 
vey to  a  distance  and  carry  away  the  said  workmen,  and  thereby  to 
prevent  them  from  continuing  to  work  for  the  said  R.  Perry  and  Q. 
H.  Perry.  The  nineteenth  count  charged  a  conspiring  to  intimidate, 
prejudice,  and  oppress  the  said  R.  Perry  and  Q.  H.  Perry  in  their 
trade,  &c.  and  to  entice  and  seduce  away  their  workmen  firom  their 
employment,  and  thereby  to  injure  and  oppress  the  said  R.  Perry  and 
G.  H.  Perry  in  their  said  trade,  &c.  The  twentieth  count  charged 
the  defendants  with  conspiring  by  divers  subtle  means  and  devices 
and  by  illegal  acts  and  practices,  and  by  molesting  and  rendering  in- 
toxicated the  workmen  in  the  employment  of  the  said  R.  Perry  and 
G.  H.  Perry,  and  by  inducing  them  to  depart  from  the  said  employ- 
ment and  to  break  their  contracts  with  the  said  R.  Perry  and  Q.  H. 
Perry,  to  force  and  compel  the  said  R.  Perry  and  G.  H.  Perry  to 
alter  and  thereby  increase  the  amount  of  wages  which  they  were  in 
the  habit  of  paying  to  their  workmen. 

The  indictment  having  been  removed  into  this  court,  by  certiorari^ 
was  tried,  before  Erie,  J.,  at  the  Stafford  Summer  Assizes,  1851,  when 
the  defendants  were  convicted  generally  upon  all  the  counts.  In  the 
ensuing  Michaelmas  term,  a  rule  nisi  was  moved  for  on  behalf  of  the 
defendants  to  show  cause  why  the  judgment  should  be  arrested.^ 

November  21.  Sir  A.  Oockbum  (Attorney- General^)  Whateley^ 
Keating'^  Peacock^  and  Parry  were  heard  on  behalf  of  the  several 
defendants.  The  following  is  the  substance  of  the  arguments  in 
support  of  the  application :  All  the  counts  are  too  general.  The  first 
ten,  and  the  eighteenth,  nineteenth,  and  twentieth  are  framed  upon 
the  6  Geo.  4,  c  129,  s.  3,  and  use  the  words  of  that  statute  in  describ- 
ing the  means  by  which  the  conspiracy  was  to  be  carried  out  The 
eleventh  and  twelfth  are  framed  upon  the  4  Geo.  4,  c.  34,  s.  3,  and 
charge  acts  against  workmen  about  to  be  hired  by  the  prosecutors, 
and  the  thirteenth,  fourteenth,  and  fifteenth  are  similar,  except  that 
they  apply  to  workmen  actually  hired.  It  must  appear  on  the 
face  of  the  indictment  that  an  offence  has  been  committed.  If  the 
conspiracy  be  to  commit  an  offence,  the  offence  must  be  stated,  as  in 
an  indictment  for  it ;  or  if  the  conspiracy  be  to  effect  a  lawful  object 
by  unlawful  means,  those  means  must  be  set  out  as  specifically  as  if 
they  were  charged  as  the  substantive  offence.  3%e  JEtng*  v.  JoneSj 
4  B.  &  Ad.  345;  s.  c.  2  Law  J.  Rep.  (n.  s.)  M.  C.  7;  The  King  v. 
Seward^  1  Ad.  &  E.  706 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  M.  C.  103,  and 
CfConnell  v.  The  Queen,  11  CL  &  F.  155.  None  of  the  counts  fulfil 
these  requisites.    "  Molesting,"  used  in  the  first,  fourth,  seventh,  and 

1  A  new  trial  was  also  moved  for  and  refused  on  the  ground  of  misdirection,  but 
it  is  thought  unnecessaiy  to  report  the  case  on  that  point 

VOL.  IX.  25 
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eleventh  counts  is  not  a  vocabulum  artis  ;  it  is  defined  in  Johnson's 
Dictionary  as  "  disturbance,"  ^  uneasiness."  In  order  to  support  a 
conviction  under  the  statute  it  would  be  necessary  to  show  the  acts 
of  molestation.  The  same  observations  apply  to  the  word  'threats." 
Unless  it  be  shown  of  what  the  threats  consisted,  it  may  be  presumed 
that  they  were  harmless.  The  word  ^'  intimidating,"  used  in  the  third, 
sixth,  twelfth,  sixteenth,  and  nineteenth  counts,  was  held  to  be  too 
general  in  (yOmneUy.  The  Queen. 

[Lord  Campbell,  C.  J.  There  was  in  that  case  no  statement  of 
the  object  of  the  intimidation,  as  there  is  here  in  the  first  three  counts 
you  have  mentioned.] 

One  ground  of  the  decision  was,  that  intimidation  was  not  ne- 
cessarily used  in  a  bad  sense.  As  to  ^  obstructing,"  Frost  v.  LloptL 
9  Q.  B.  Rep.  130 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  13,  is  a  direct 
decision  of  this  court  The  Queen  v.  Pecft,  §  Ad.  &  E.  686 ;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  M.  C.  22,  shows  that  where  the  language  of  an 
indictment  is  capable  of  a  twofold  construction,  the  acts  themselves, 
and  not  merely  their  result,  must  be  set  out  It  is  not  sufficient  to 
follow  tiie  words  of  the  statute  even  in  a  conviction  for  an  offence 
against  the  statute.  Foley  on  Convictions^  p.  100 ;  Uie^King'  v.  Nieldj 
6  East,  417 ;  The  King  v.  James,  Cald.  458. 

[Lord  Campbell,  C.  J.  There  the  corpus  delicti  was  doing  the 
act  prohibited  by  the  statute,  here  it  is  the  common-law  offence  of 
conspiring  to  do  that  act] 

The  word  '<  unlawfully"  does  not  assist  Hie  King  v.  Seward, 
The  eleventh  and  twelfth  counts  are  also  bad,  because  they  do  not 
aver  that  the  defendants  knew  that  the  persons  who  are  there  refer- 
red to  were  about  to  be  hired ;  and  the  names  of  those  persons  should 
also  have  been  stated.  Kir^  v.  The  Queen,  7  Q.  B.  Rep.  795  ;  s.  c. 
14  Law  J.  Rep.  (n.  s.)  M.  C.  172. 

[Lord  Campbell,  C.  J,  The  persons  injured  here  are  the  prose- 
cutors, not  the  persons  about  to  be  hired.] 

The  thirteenth,  fourteenth,  fifteenth,  and  seventeenth  counts  are 
bad  for  the  same  reason,  and  also  because  they  do  not  show  that  the 
workmen  had  actually  entered  the  service,  or  that  the  contracts  were 
in  writing,  and  that  the  workmen  had  absented  themselves  without 
lawful  excuse.  Lindsay  v.  Leigh,  11  Ibid.  455 ;  s.  c.  17  Law  J.  Rep. 
(n.  s.)  M.  C.  50 ;  In  re  Turner,  9  Ibid.  80 ;  s.  c.  15  Law  J.  Rep.  (n.  s.) 
M.  C.  140. 

[Lord  Campbell,  C.  J.  It  is  not  necessary  to  aver  any  absence 
if  a  conspiracy  be  shown.] 

Unless  there  is  a  valid  contract,  it  is  no  offence  to  induce  and  per- 
suade workmen  to  break  it,  whether  that  inducement  be  by  one  per- 
son or  by  several. 

[Lord  Campbell,  C.  J.  It  is  alleged  that  they  used  subtie  means 
and  devices  to  do  this.     Surely  those  are  words  of  art] 

Those  words  are  capable  of  being  used  in  a  laudable  sense.  The 
King  V.  Biers,  1  Ad.  &  E.  427;  s.  c.  3  Law  J.  Rep.  (n.  s.)  M.  C.  110, 
shows  that  such  a  general  statement  of  the  means  is  not  sufficient 

[Lord  Campbell,  C.  J.     There  the  objecti6n  was  to  the  generality 
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of  the  object,  not  of  the  means,  although  I  doabt  if  that  charge  cotild 
have  been  supported  by  any  allegation  of  means.] 

The  fourteenth,  fifteenth,  and  eighteenth  counts  are  quite  insensiUe 
where  they  charoe  the  defendants  with  ^  intoxicating"  the  workmen. 

[CoLBRiDOB,  X  Out  of  court  we  should  all  know  what  is  meant 
by  ^  intoxicating  and  rendering  senseless"  a  man.] 

The  nineteenth  count  charges  a  conspimcy  to  entice  and  seduce 
away  the  prosecutor's  workmen.  That  is  no  indictable  offence  in 
itself.  The  Queen  v.  Daniel,  6  Mod.  99 ;  s.  c.  1  Balk.  380,  and  7%e 
King'  V.  CaUingwood,  2  Lord  Raym.  1116. 

[Lord  Campbell,  C.  J.  Still  it  is  indictable  to  conspire  to  do  thatt 
and  so  to  ruin  a  merchant  in  his  trade.] 

It  is  a  mere  civil  injury,  Nickol  v.  Martyn,  2  Esp.  732^  and  it  is 
not  indictable  to  conspire  to  commit  a  mere  trespass.  3%«  King  v. 
Thirner,  13  East,  228.  What  is  not  an  indictable  offence  if  done  by 
an  individual  is  not  indictable  as  a  conspiracy  if  done  by  several 
3%e  King  v.  Pywell,  1  Stark.  402,  where  it  was  held  that  no  indict- 
ment would  lie  for  a  conspiracy  to  sell  another  an  unsound  horse. 

MLiORD  Campbbll,  C.  J.     I  think  that  case  has  been  since  overruled.] 

The  twentieth  count  shows  neither  an  unlawful  object  nor  unlaw- 
ful means.  The  defendants  might  lawfully  stipulate  for  a  book  of  prices. 

[Lord  Campbbll,  C.  J.  The  statute  makes  it  illegal  to  do  the 
acts  here  stated  for  the  purpose  of  forcing  the  manufacturer  to  alter 
the  amount  of  his  wages.    The  King  v.  Bichardsan,  1  Moo.  &  R.  402.] 

The  acts  here  charged  are  not  necessarily  illegal,  and  therefore 
they  cannot  bring  the  case  within  the  statute. 

Our.  adv.  tnUL 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  sixteenth,  seventeenth,  and  nineteenth 
counts  are  objected  to  as  being  too  vague,  and  on  these  counts  we 
are  disposed  to  grant  a  rule  nisi  to  arrest  the  judgment  unless  the 
prosecutors  agree  to  enter  noUe  prosequi  upon  them.  We  also  con- 
sider (after  consulting  with  my  brother  Erie)  that  there  should  be  a 
new  trial  as  to  Rowlands  and  Winters,  unless  the  prosecutors  con- 
sent to  enter  a  verdict  of  not  guilty  as  to  them. 

[AUenj  Serf,  consented  to  enter  the  nolle  prosequi  and  verdict  as 
suggested  by  the  court] 

Then  we  are  of  opinion  that  the  other  counts  are  perfectly  good. 
The  principal  ground  of  objection  to  the  rest  of  the  counts  was,  that 
they  do  not  set  out  the  means  and  nature  of  the  molestation  or  inti- 
midation charged.  We  think  that  it  is  quite  unnecessary.  These 
counts  in  fact  follow  the  words  of  the  statute  (6  Greo.  4,  c  129,)  which 
is  thus  shown  to  have  been  infiringed,  and  those  words  have  a  legal 
meaning  stamped  upon  them.  A  distinction  may  be  made  between 
a  conviction  for  doing  the  acts  prohibited  by  the  statute,  and  an  in- 
dictment for  a  conspiracy  which  charges  those  acts  as  the  means  by 
which  another  offence  is  carried  out  Here  the  offence  consists  of  a 
conspiracy  to  violate  an  act  of  parliament,  which  is  an  offence  at 
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common  law ;  and  the  acts  prohibited  by  that  statute  are  charged  aa 
the  means  by  which  that  conspiracy  is  to  be  effected.  We  think  that 
these  means  so  alleged  are  sufficiently  specific.  I  have  not  gone  into 
the  authorities  cited,  but  I  must  observe  that  I  cannot  regard  Turner's 
case  as  law.  A  conspiracy  to  commit  an  indictable  offence  is,  in  my 
opinion,  an  indictable  conspiracy.  There  will  be  no  rule  upon  the 
ground  of  misdirection.  The  learned  judge  gave  full  effect  to  the 
proposition  laid  down  by  the  defendant's  counsel,  that  workmen  had 
a  right  to  make  their  own  terms  with  their  masters,  or  to  refuse  to 
work  unless  those  terms  were  assented  to  ;  but  he  rightly  said  that 
third  parties  bad  no  right  to  obstruct  or  intimidate  workmen  either 
hired  or  about  to  be  hired  so  as  to  prevent  them  from  working  unless 
tfaey  agreed  to  the  tonus  proposed  by  such  parties. 

Rule  refused. 


Bjsoinai  an  the  prosecution  of  the  Overseers  of   Tilehurst,  v. 

The  Great  Western  Railway  Company.* 

Tebmary  10,  1S5S. 

Poor-Rate  —  Railway^  Rating  of — Deductions  ^^  Reproduction  of 
Permanent  Way  and  Movable  Stock —  Expenses,,  how  to  be  appor* 
Honed  -^  Branchy  Separation  of  from  Trunk  Line. 

The  Great  Westeni  Railway  Company  was  assessed  to  the  relief  of  the  poor  of  the  parish 
of  T.  in  respect  of  two  mues  and  a  half,  being  a  portion  of  a  branch  line  which  was  ori- 
ginally constructed  as  an  independent  railway,  bat  was  afterwards  incorporated  with  the 
Great  Western  Railway  by  act  of  parliament,  and  was  worked  by  the  company  as  pari  of 
fiieir  entire  railway.  A  certain  number  of  engines  and  carriages,  and  a  separate  staff  of 
officers  and  servants  were  appropriated  to  the  branch.  No  separate  account  of  receipts 
and  expenditure  was  kept  in  respect  of  the  branch  as  distinguished  from  the  rest  of  the 
railway.  The  branch  could  be  worked  as  a  separate  railway  under  independent  manage* 
menty  but  at  a  greater  cost  and  with  a  laiger  movable  stock  than  was  bestowed  upon  it 
It  was  found  that  the  actual  expenses  of  the  company  were  not  in  the  proportion  of  the  actual 
gross  receipts  cither  on  the  branch  or  throughout  the  entire  railway,  nor  were  either  such 
gross  receipts  or  such  expenses  at  one  uniform  rate  per  mile  throughout  the  entire  rail- 
way. The  parties  were  a^preed  upon  the  gross  annual  receipts  from  the  whole  railway, 
and  the  gross  annual  receipts  from  the  two  miles  and  a  half  in  T.  In  order  to  ascer- 
tain the  net  ratable  value  of  the  entire  railway,  the  company  claimed,  in  addition  to  an- 
nual allowances  for  the  repairs  of  the  permanent  way  and  of  tiie  movable  stock,  to  deduct 
specific  sums  for  their  ultimate  renewal  and  reproduction :  •— 

Hdd,  that  such  a  deduction  ought  to  be  allowed. 

In  order  to  ascertain  the  net  ratable  value  of  the  two  miles  and  a  half  m  T.,  the  deductions 
from  the  total  gross  revenue  ought  to  be  distributed  on  the  parochial  principle  by  ascer- 
taining what  expenses  are  incurred  in  earning  the  gross  receipts  on  the  two  miles  and  a 
half. 

This  principle  does  not  preclude  a  consideration  of  expenses  wherever  arising  locally,  which 
ave  necessary  for  keeping  the  subject  of  rate  at  the  value  whidk  is  the  measuze  of  the  as- 
sessment 

Wherever  such  expenses  in  fact  apply  equally  to  every  mile  of  a  railway,  it  is  a  convenient 
and  allowable  mode  to  arrive  by  a  mileage  division  at  the  proportional  part  to  be  assigned 
to  the  miles  in  any  particular  parish. 

I  21  Law  J.  Bep.  (n.  b.)  M.  C.  S4  ;  16  Jur.  217. 
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The  company  in  aaoertaininff  the  net  ratable  valae  of  the  two  miles  and  a  half  in  T.,  claim- 
ed to  separate  the  branch  m>m  the  rest  of  the  raUway  as  to  all  the  expenses  except  a 
small  portion  of  the  general  expenses  of  the  entire  railway,  and  to  diride  the  ezpeasei  of 
the  branch  thns  separated  on  the  mileage  principle :•— 

JBddy  tfiat  nnder  the  dreomstances  of  the  case,  they  could  not  thns  separate  the  branch  firom 
the  rest  of  the  railway,  and  consider  it  as  a  distinct  whole. 

The  respondents  claimed  to  assess  the  two  miles  and  a  half  in  T^  in  the  ratio  which  the 
gross  annual  receipts  in  T.  bore  to  the  gross  annual  receipts  of  the  entire  railway :  — 

Htldf  that  the  facts  found  in  the  case  reserved  precluded  such  an  apportionment  of  the  ex- 
penses, and  that  the  mode  contended  for  by  the  respondents  could  not  be  adopted. 

# 

On  appeals  to  the  Berkshire  Quarter  Sessions,  in  April,  1850,  by 
the  Great  Western  Railway  Company,  against  several  rates  for  the 
relief  of  the  poor  in  various  parishes,  the  Sessions  confirmed  the  ratesy 
subject  to  a  reference  to  two  arbitrators,  who  were  to  be  at  liberty  to 
state  the  facts  specially  in  their  award  for  the  purpose  of  taking  the 
opinion  of  the  Court  of  Queen's  Bench  thereon,  and  who  were  to 
order  the  rates  to  be  amended  in  conformi^  with  such  award.  An 
award  was  accordingly  made,  which  stated  specially  the  following 
facts:— ^ 

The  Great  Western  Railway  Company  were  assessed  to  the  relief 
of  the  poor  of  Tilehurst  by  a  rate  made,  on  the  20th  of  April,  1850,  in 
respect  of  a  portion  of  the  line  of  the  said  railway,  beinc;  part  of  a 
branch  of  the  said  railway,  called  the  Berks  and  Hants  Raihvay.  The 
grounds  of  appeal  were,  in  substance,  that  the  appellants  were  assessed 
at  an  amount  exceeding  the  just  ratable  value  of  the  said  railway. 
The  said  branch  of  the  Great  Western  Railway  is  25}  miles  in  length, 
and  was  originally  constructed  hj  the  name  of  the  Berks  and  Hants 
Railway,  under  8  &  9  Vict  c.  40,  the  48th  section  of  which  enabled 
the  Great  Western  Railway  Company  to  purchase,  and  the  Berks 
and  Hants  Railway  Company  to  sell  the  same  undertaking  to  the 
Grreat  Western  Railway,  and  directed  that  on  the  completion  of  such 
purchase,  the  Great  Western  Railway  Company  should  have  and 
hold  the  said  undertaking,  and  that  the  company  thereby  incorporated 
should  be  dissolved,  and  the  buildings  and  works  thenceforth  became 
part  of  the  Grreat  Western  Railway.  By  virtue  of  this  provision,  the 
Great  Western  Railway  Company  purchased  the  Berks  and  Hants 
Railway,  which  by  a  subsequent  act  (9  and  10  Vict  c,  14)  was  made 
from  thenceforth  part  of  the  Great  Western  Railway. 

The  Berks  and  Hants  Railway  was  constructed  at  the  cost  of  the 
appellants,  and  ever  since  its  completion  in  1848  has  been,  and  at  the 
time  of  making  the  rate  in  question  was  and  still  is  worked  for  the 
appellants  as  part  of  the  entire  railway  known  as  the  Great  Western 
Railway ;  but  a  certain  number  of  engines  and  carriages  are  appro- 
priated to  it,  and  a  certain  number  of  officers  and  servants  are  em- 
ployed exclusively  on  that  branch.  No  separate  account  of  receipts 
and  expenditure  m  respect  of  the  branch  is  kept  by  the  appellants,  but 

1  This  award  was  made  only  in  tho  appeal  by  the  oyerseeTS  of  lllehurBt  parish,  and 
the  arbitnttora,  in  pursuance  of  a  power  to  that  effect  reserved  to  tiiem,  deferred  awud- 
ing  in  the  residue  of  the  appeals  until  Uie  opinion  of  the  Court  of  Queen's  Bench  had 
been  pronounced. 

25* 
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such  receipts  and  expenditure  are  included  in  the  general  half-yearly 
revenue  accounts  laid  before  the  proprietors ;  and  no  separate  annucd 
account  in  abstract,  showing  the  'total  receipts  and  expenditure  in  re- 
spect of  the  branch,  is  prepared  by  the  appellants  so  as  to  be  furnished 
to  the  overseers  of  the  poor  of  the  several  parishes  through  which  the 
said  branch  passes,  in  conformity  with  the  8  &  9  Vict  c.  20,  (Railway 
Clauses  Consolidation  Act)  The  branch  line  could  be  worked  (as 
originally  intended  to  be)  as  a  separate  railway,  under  independent 
management,  but  this  would  require  s,  larger  movable  stock  and  a 
greater  expenditure  than  the  company  now  actually  employ  or  bestow 
on  it  The  actual  expenses  of  the  company  are  not  in  the  proportion 
of  the  actual  gross  receipts,  either  on  the  branch  or  throughout  the  en- 
tire railway,  nor  are  either  such  gross  receipts  or  such  expenses  at  one 
uniform  rate  per  mile  throughout  the  entire  railway.  The  profits  of 
the  company  are  wholly  derived  from  the  carriage  of  passengers  and 

goods,  and  none  but  the  company's  engines  and  carriages  run  on  the 
ne. 
The  respondents  computed  the  ratable  value  of  such  portion  of 
the  railway  as  follows :  —  They  estimated  the  rent  at  which  the  entire 
Great  Western  Railway,  trunk  and  branches,  with  its  appurtenances, 
including  stations,  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenants'  rates  and  taxes  and  tithe  commutation 
rent-charge,  and  deducting  therefrom  the  probable  average  annual 
cost  of  repairs,  insurance,  and  other  expenses  necessajT  to  maintain 
the  railway  to  command  such  rent,  and  such  rent,  for  the  purpose  of 
the  present  award,  is  to  be  taken  to  be  such  portion  of  the  net  annual 
profits  of  the  company,  after  making  all  proper  deductions  in  respect 
of  tenants'  profits,  including  the  profits  of  trade,  as  a  tenant  from 
year  to  year  might  be  reasonably  expected  to  give  for  the  right  to  oc* 
cupy  such  railway  as  carrier.  The  mode  in  which  such  estimated 
rentol  was  calculated  is  as  follows :  —  The  respondents  ascertained 
the  actual  annual  receipts  of  the  company,  occupying  as  carriers  the 
entire  Crreat  Western  Railway,  trunk  and  branches,  from  the  carriage 
of  passengers  and  goods  over  the  said  railway  between  the  1st  of 
January,  1849,  and  the  30th  of  December  in  the  same  year.  From 
this  they  deducted  the  actual  annual  expenditure  of  the  company 
during  the  same  period  under  the  following  heads :  — 

1.  Maintenance  of  way,  stations,  and  works. 

2.  LocomotiTe  account^ 
8.  Carrying  account' 
4.  General  chaiges.^ 

1  This  included  enginemen  and  firemen,  waste,  oil,  tallow,  and  firewood,  laborers  and 
cleaners,  cost  of  superintendence,  including  clerks,  firemen,  and  office  charges ;  repairs 
of  engines  and  tenaen,  comprising  ^agos,  materials,  &c.  Coke  and  coal  consumed  by 
locomotive  engines ;  rates,  taxes,  lighting,  and  gas ;  repairs  of  buildings,  turn-tables,  floe. 
9  Comprising  tlie  expense  of  gnuds,  pierce,  and  inspectors ;  porters ;  clothing ;  car* 
riag^  and  wagon  repaus ;  stores  consumed ;  stores  disbursementa,  lighting  and  gas  at 
stations. 

^  3 Including  tnperintendence  and  clerks;  stationery  accounts;  disbursements  and 
tickets ;  sunoiy  office  expenses ;  advertising,  postage,  &c. ;  travelling  expenses,  &c. ; 
loss  on  light  gold ;  law  charges ;  medical  expenses. 
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5.  Disbnnomenta  for  refMun  and  alterations  of  stations,  and  inaonuioe. 

6.  Compensation  for  accidents,  returns,  and  allowances. 

7.  GrOTcmment  duty  on  gross  receipts  from  passengers. 

8.  Rates  and  taxes.  # 

9.  General  offices  for  direction,  salariesy  and  office  expenses. 
10.  Law  statiooei's  aoQounts  for  copying. 

The  above  dedactions  compriee  the  actaal  annual  trade  expendi- 
ture of  the  company,  and  also  their  actual  annual  expenditure  from 
the  1st  of  January,  1849,  to  the  30th  of  December  following,  necessary 
to  maintain  the  railway  and  its  appurtenances  in  complete  repair,  and 
the  movable  stock  of  the  company,  including  engines,  tenders,  and 
carriages  of  all  descriptions,  in  effective  working  order  and  condition. 
The  difference  between  the  actual  annual  receipts  of  the  company  and 
such  deductions  the  respondents  considered  to  be  the  net  annualpro- 
fits  of  the  company,  as  such  occupiers  of  the  entire  railway.  They 
then  assumed  an  amount  of  capital  invested  in  the  entire  movable 
stock  employed  in  the  trade,  which  for  the  purposes  of  the  present 
rate  is  to  be  taken  to  be  correct,  and  deducted  from  such  net  annual 
value  a  percentage  on  such  capital  in  respect  of  interest  and  tenants' 
profits  (mduding  the  profits  of  trade,)  which  for  the  purpose  of  this 
rate  is  to  be  taken  as  the  proper  percentage  in  that  behalf.  The  resi* 
due  they  considered  to  represent  the  net  annual  value  of  the  entire 
Great  Western  Railway,  trunk  and  branches,  with  its  appurtenanceS| 
including  the  stations,  within  the  meaning  of  the  Parochial  Assess- 
ments  Act  They  further  deducted  the  annual  value  of  the  stations^ 
which  are  rated  apart  firom  the  line  of  railway.  Having  thus  asoer- 
tained  the  ratable  value  of  the  whole  railway  minus  the  stations, 
they  ascertained  the  gross  actual  annual  receipts  of  the  company  in 
respect  of  each  mile  and  portion  of  a  mile  of  railway  in  their  parish, 
and  they  assessed  the  appellants  in  respect  of  the  said  2^  miles  of  rail- 
way in  their  parish  in  the  ratio  which  such  annual  receipts  bore  to 
the  gross  actual  annual  receipts  of  the  company  in  respect  of  the  en- 
tire Qreat  Western  Bailway,  trunk  and  branches,  the  ratable  value 
of  a  mile  of  railway  in  the  respondent  parish  being  calculated  in  the 
same  proportion  to  the  ratable  value  of  the  whofe  line  of  railway, 
exclusive  of  the  stations,  as  the  gross  actual  annual  receipts  in  respect 
of  such  mile  bore  to  the  total  of  such  actual  annual  receipts  of  the 
company. 

The  appellants  contended  that,  assuming  the  ratable  value  of  the 
whole  railway  to  be  the  right  basis  of  the  rate  in  each  parish,  and 
that  such  ratable  value  haa  been  correctly  ascertained  by  the  respond- 
ents, it  ought  to  be  distributed  along  the  line,  and  apportioned  on 
each  part  of  it,  in  the  ratio  of  the  net  earnings  or  net  profits  accruing 
to  the  appellants  in  respect  of  that  part,  and  not  in  the  ratio  of  the 
gross  receipts.  And  for  the  purpose  of  supplying  to  the  Court  of 
Quarter  Sessions  the  means  of  amending  the  rate,  they  estimated  the 
ratable  value  in  the  following  manner.  They  took  the  gross  receipts 
per  mile  per  annum  in  the  respondent  parish  exactly  as  the  respond- 
ents had  done,  and  they  deducted  firom  these  the  actual  expenses  of 
each  mile,  ascertained  or  estimated.    In  order  to  do  this,  they  ascer* 
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tained  the  actual  expenses  incurred  on  the  branch  alone,  and  where 
those  expenses  were  common  to  the  entire  branch,  they  divided  sach 
expenses  by  the  nmnber  of  miles  in  the  branch,  and  they  considered 
the  result  to  be  the  expense  of  each  mile  in  the  branch.  A  small  por- 
tion of  the  general  expenses  of  the  entire  railway,  .being  those  of  cen- 
tral superintendence,  printing,  and  advertising,  were  apportioned  on 
the  branch  in  the  ratio  of  the  business  or  traf&c  upon  it,  and  such  por- 
tion was  then  subdivided  as  before  on  the  mileage  principle.  The 
following  are  the  expenses  and  deductions  estimated  as  above  and 
claimed  by  the  appellants : 

1.  Maintenance  of  way,  including  actual  annual  repun  of  way,  rails,  fences,  &c.  at 

per  mile. 

2.  Salaries  of  servants,  police,  &c.,  on  the  branch,  per  nule. 

8.  Lighting  and  office  expenses  on  the  branch,  and  share  (am>ortioned  as  above)  of 
general  expenses  of  central  superintendence,  printin|r,  ana  advertiBiog,  per  mile. 

4.  Annual  repair  of  carriages  used  on  the  branch,  per  mile. 

5.  Actual  cost  of  running  engines  on  the  branch,  per  mile. 

6.  Rates  and  taxes  per  mile. 

7.  Government  duty. 

8.  Annual  ratable  -nJae  of  the  stations  on  the  branch  onlv,  at  per  mQe. 

9.  Estimated  sum  per  mile  per  annum  for  renewal  and  reproduction  of  raib  and 

framework  of  tne  branch  railway  over  and  above  the  actual  cost  of  maintenance 
of  way  and  annual  repairs,  specified  above  (No.  1.) 
10.  Estimated  sum  per  mile  for  renewal  and  reproducdon  of  movable  stock  employed 
on  the  branch,  over  and  above  the  annual  repairs  specified  above. 

Artides  9  and  10  are  not  annual  expenses  actually  incurred  and 
paid,  but  the  estimated  annual  sum  considered  sufficient  to  form  a 
rand  for  the  complete  renewal  and  reproduction,  when  needful,  of  the 
rails  and  timber  framework,  and  also  of  the  engines  and  carriages 
called  in  the  above  list  of  deductions  ''  movable  stock."  The  appel- 
lants do  not  now  specifically  appropriate  any  part  of  their  revenue  to 
form  a  distinct  fund  for  either  of  these  purposes,  but  they  retain  out 
of  it  enough  to  form  a  reserve  fund  for  all  contingencies  of  whatever 
kind.  Since  the  opening  of  the  railway  a  large  sum  was  applied  to 
the  renewal  of  a  part  of  the  railway  wnich  had  been  worn  out,  and 
the  expense  was  paid  out  of  capital  and  not  of  revenue.  It  wore  out 
in  a  few  years,  because  lighter  materials  had  been  used  than  have 
since  been  employed  throughout  the  railway.  Since  that  time  all 
needful  repairs  and  renewal  of  the  rails,  timber,  and  framework,  have 
been  defrayed  year  by  year  as  they  occurred  from  the  revenue.  With 
respect  to  the  movable  stock,  a  large  fund  was  originally  appropri* 
ated  to  its  renewal,  but  such  fund  has  been  since  considered  unneces- 
sary, and  the  expenses  of  reparation  and  renewal  have  been  paid  out 
of  the  annual  revenue,  and  this  has  hitherto  been  found  sufficient  to 
keep  it  in  an  efficient  state,  but  not  to  maintain  it  in  a  state  to  sell 
for  its  cost  price  if  valued.  The  appellants  claimed  further  to  deduct 
an  annual  sum  for  interest  on  capital  and  tenant's  profits,  (including 
those  of  trade,)  being  a  percentage  on  the  capital  actually  and  neces- 
sarily invested  by  the  company  m  the  movable  stock  employed  on 
the  branch  railway ;  this  also  they  proposed  to  distribute,  like  other 
deductions,  by  a  mileage  proportion  over  the  branch.     Assuming  the 
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above  deductions  to  be  properly  allowable  in  point  of  law,  they  greatly 
exceed  the  receipts ;  and  the  branch  railway  is  not  in  itself  profitable, 
nor  would  the  occupation  of  it  alone  by  any  tenant  be  a  beneficial 
one ;  and  the  same  would  be  the  result  even  if  articles  9  and  10  be 
disallowable  and  omitted ;  but  it  is  profitable  to  the  company  as  pro- 
prietors of  the  entire  Great  Western  Railway,  by  reason  of  the  in- 
creased traffic  brought  upon  the  main  line  and  the  increased  receipts 
upon  that  line  between  London  and  the  western  termini  of  it 

If  the  court  should  be  of  opinion  that  the  principle  on  which  the 
assessment  was  made  and  apportioned  by  the  respondents  is  correct, 
and  that  all  proper  allowances  and  deductions  had  been  made  in  com- 
puting the  same,  the  assessment  was  to  stand  at  the  amount  of  300L 
per  mile,  exclusive  of  stations.  If  the  court  should  be  of  opinion  that, 
besides  the  deductions  allowed  by  the  respondents  in  calculating  the 
ratable  value  of  the  said  railway,  the  companv  are  entitled  to  any 
further  deductions  in  respect  of  any  estimatea  sum  for  the  renewal 
and  reproduction  of  permanent  way,  being  No.  9  in  the  last-mentioned 
list  of  deductipna^  or  to  anv  percentage  on  the  estimated  amount  of 
capital  invested  in  movable  stock  employed  in  the  company's  trade 
to  form  a  fiind  for  the  renewal  and  reproduction  of  such  stock  in 
addition  to  their  actual  annual  expenditure  in  its  repair  and  mainte- 
nance, being  No.  10  in  the  last-mentioned  list,  then  the  assessment 
was  to  be  reduced  to  the  ratable  value  of  254^  per  mile. 

If  the  court  should  be  of  opinion  that  the  principle  on  which  the 
assessment  is  made  is  not  correct,  but  that  the  {principle  on  which  the 
appellants  contend  that  the  rate  ought  to  have  been  made  is  correct 
(subject  to  the  same  question  as  to  the  two  renewal  funds  as  above,) 
the  award  directed  that  the  ratable  value  of  the  railway  should  be 
taken  at  30/.  per  mile,  exclusive  of  stations,  and  the  assessment  was 
to  be  reduced  accordingly,  and  the  difference  between  the  same  and 
the  present  rate  was  to  be  refunded,  and  in  the  mean  time,  and  sub- 
ject to  the  opinion  of  the  court  on  the  above  facts,  the  present  rate 
was  to  stand. 

Whateleyj  Peacock^  and  Bros^  for  the  respondents.^  First,  as  to  the 
allowance  claimed  for  the  depreciation  and  renewal  of  the  permanent 
way  and  movable  stock,  which  was  sanctioned  in  T%e  Queen  v.  The 
London,  Brightan,  and  South  Coast  Railway  Company,  15  Q.  B.  Rep. 
313 ;  s.  c.  20  Law  J.  Rep.  (n.  s.)  M.  C.  124 ;  3  Eng.  Rep.  329.  This 
has  been  ahready  allowed  in  the  sum  claimed  as  actually  expended  for 
such  repairs,  and  ought  not  to  be  again  allowed.  Secondly,  as  to  the 
mode  of  apportioning  the  ratable  value  of  the  entire  railway  among 
the  different  parishes  through  which  it  passes.  The  principle  of  rating 
such  undertakings  is  clearly  laid  down  in  The  King  v.  Kingswinfordj 
7  B.  &  C.  286,  as  to  canals  which  stand  on  the  same  footing  as  a  rail- 
way ;  The  Queen  v.  The  London,  Brighton,  and  South  Coast  Railway 
Company.  A  tenant  would  not  give  any  thing  at  all  for  the  right  to 
■  '       ■■     '■       —   —  --^  — ■ —      — '  _^^^_^^.^.^_^^__^^_  _ 

1  May  31  and  June  4,  before  Lobd  Campbell,  C.  J.,  Fattesok,  J.,  Coleridge, 
J.,  and  £ble,  J. 
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rent  a  portion  only  of  the  line ;  therefore  a  tenancy  of  the  whole  con- 
cern must  be  assumed,  and  the  value  so  ascertainea  distributed  among 
the  several  parishes.  The  Queen  v.  T%e  London  and  South  "Western 
Railway  Company^  1  Q.  B.  Rep.  558 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  M. 
C.  93 ;  The  Queen  v.  Hie  Grand  Junction  Railway  Company,  4  Q.  B. 
Rep.  18 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  M.  C.  94.  The  respondents 
contend  that  this  ratable  value  should  be  apportioned  to  the  several 
parishes  in  the  ratio  of  the  gross  receipts  earned  in  each  parish.  The 
appellants  contend  that  the  ratio  should  be  that  of  the  net  earnings 
instead  of  that  of  the  gross  receipts.  For  the  purpose  of  ascertaining 
those  net  earnings,  the  appellants  separate  the  expenses  of  the  branch 
from  those  of  the  main  line,  and,  moreover,  distribute  those  expenses 
along  the  branch  by  a  mileage  division.  Neither  of  these  modes  of 
calculation  can  be  supported.  The  branch  has  become  an  integral  part 
of  the  entire  Great  Western  Railway,  and  expenses  incurred  on  the 
branch  are  necessary  to  earn  profits  not  only  on  the  branch,  but  also 
on  the  trunk  line.  All  these  expenses  must,  therefore,  be  distributed 
over  the  whole  concern,  trunk  and  branches,  in  the  proportion  of  the 
traffic,  that  is,  of  the  gross  profits  of  each  portion. 

[Erlb,  J.  The  question  is,  whether  the  parochial  principle  is  to  be 
applied  to  outgoings  as  well  as  to  earnings.] 

The  appellants  themselves  are  compelled  to  distribute  some  of  the 
expenses  in  the  ratio  of  the  traffic ;  and  it  is  impossible  to  place  any 
of  the  expenditure  upon  any  other  ground.  For  instance,  bow  could 
the  expense  of  locomotives  between  Paddington  and  Tilehurst  be 
apportioned,  except  according  to  the  traffic  passing  over  the  several 
parts? 

[Lord  Campbell,  C.  J.     What  becomes  of  purely  local  expenses  ?  ] 

There  is  no  such  thing  as  an  expense  which  assists  m  producing  profit 
only  in  the  parish  where  it  is  actually  incurred.  Tunneb  or  cuttings, 
which  at  first  s^ht  appear  to  be  so,  are  properly  a  charge  on  &e 
general  traffic.  U  these  are  so  expensive  as  to  exceed  the  local  earn* 
ings,  they  become  a  charge  indirectly  conducing  to  the  earning  of 
profit,  and  they  must  be  deducted  from  the  gross  profits  of  the  whole 
concern,  like  stations.  The  Queen  v.  Mile  End  Old  Toton^  10  Q.  B. 
Rep.  208 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  M.  C.  l&t ;  and  I%e  Queen  v. 
7%e  Hammersmith  Bridge  Company^  15  Ibid.  369 ;  s.  c.  18  Law  J.  Rep. 
(n.  8.)  M.  C.  85.  If  this  mode  of  apportioning  the  expenses  be  adopted, 
the  ratio  of  the  net  earnings  will  be  the  same  as  that  of  the  gross  earn- 
ings, and  the  ratable  value  will  properly  be  apportioned  in  the  ratio 
of  the  gross  profits.  It  will  be  said,  that  the  respondents  are  concluded 
by  the  finding  in  the  case,  that  <'  the  actual  expenses  are  not  in  the 
proportion  of  the  actual  gross  receipts."  This  is  true  to  some  extent, 
because  the  expenses  actually  incurred  must  always  be  adequate  to 
meet  the  maximum  of  traffic  over  the  line.  Still,  the  net  profit  earned 
or  the  true  ratable  value  is  properly  ascertained  by  that  proportion. 
The  appellants,  however,  propose  to  distribute  the  expenses  on  the 
branch  by  a  mileage  division.  This  is  to  suppose  each  mile  of  rail* 
way  to  be  equally  profitable,  which  it  cannot  be,  as  the  gross  receipts 
of  each  mile  vary.  This  by  itself  shows  that  the  argument  of  the 
appellants  cannot  be  correct 
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Sir  R  Keliy  and  Smirke^  contra.  First,  the  allowance  for  depre- 
dation of  the  permanent  way  and  the  stock  has  already  been  decided 
to  be  proper  in  The  Queen  v.  T%e  London^  Brighton^  and  South  Comi 
Eailway  Compamf,  and  that  decision  will  not  be  interfered  with. 
Secondly,  as  to  the  principle  of  apportionment  It  has  been  decided 
that  the  ratable  value  in  any  parish  is  to  be  based  on  the  net  earn- 
ings in  that  parish,  that  is,  on  the  difference  between  the  actual  gross 
earnings  there  and  the  actual  outgoings  there.  It  is,  therefore,  neces- 
sary to  see  what  expenses  are  local  in  reference  to  the  branch. 
QiORD  Campbell,  C.  J.  How  do  you  define  a  local  expense  ?  ] 
There  may  be  a  difficulty  of  giving  any  general  definition ;  but 
there  are  some  expenses  peculiarly  belonging  to  the  branch,  for  it  has 
a  separate  staff  of  officers,  and  a  separate  movable  stock  ajipropriated 
to  it  So,  the  cost  of  maintenance  of  the  way  is  a  separate  expense. 
It  is  only  a  small  portion  of  the  central  expenses  which  are  not  so. 
Those  of  the  expenses  which  are  common  to  the  entire  branch  are 
properly  distributed  by  a  mileage  division  upon  the  branch,  which, 
though  not  allowable  in  the  case  of  receipts  where  the  actual  gross 
earnings  can  be  ascertained,  is  yet  the  only  practicable  mode  in  refer- 
ence to  expenses  incurred  in  some  portions  of  the  railway.  Now,  if 
the  whole  cost  of  working  the  branch  exceed  the  whole  profit  earned 
by  it,  it  is  worth  nothing  to  rent,  and  therefore  has  no  ratable  value 
as  a  railway,  and  except  as  a  railway  it  cannot  be  assessed.  The 
Queen  v.  The  Manchester^  South  Junction^  and  AUrincham  RaUwaiy 
Company}  The  branch,  no  doubt,  is  part  of  the  Great  Western  Rail- 
way ;  but  as  the  receipts  and  expenditure  on  the  branch  can  be  sepa- 
rated from  those  of  the  rest  of  the  line,  the  appellants  contend  for  the 
right  of  ascertaining  the  ratable  value  of  the  branch  upon  these  data 
as  being  a  nearer  approximation  than  that  adopted  by  the  parish. 

Our.  adv.  wUt? 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  case  was  argued,  before  us,  in  June 
last  Soon  afterwards  we  stated  the  extreme  difficulty  we  felt  in 
satisfactorily  applying  the  provisions  of  the  Parochial  Assessment 
Act  to  the  solution  ofthe  questions  which  it  presents  for  our  decision, 

1  Easter  term,  1851,  not  reported. 

s  On  a  Bobsequent  daj,  in  Trinity  term,  (Jane  7,)  Lord  Campbell,  C.  J.,  ssud  that 
the  oonrt  felt  a  great  difficulty  in  deteimining  bow  a  railway  should  be  assessed  in  a 
parish  through  which  a  branch  passes  without  any  station  being  in  the  parish,  and 
where  the  traffic  is  small  and  the  outgoings  comoaratively  large ;  the  only  guide  as  to 
deductions  being  that  the  probable  annual  cost  ot  repairs,  insurance,  and  such  other 
expenses  should  be  deducted  without  any  intimation  as  to  what  is  to  be  done  with  re- 
elect to  tunnels,  embankments,  or  stanmng  engines  employed  ezdusively  within  the 
pariah,  or  locomotiTe  engines  employed  on  the  whole  line,  or  the  general  expenses  of 
the  directors  who  manage  the  entire  concern,  or  the  charses  arising  from  the  mainte- 
nance of  stations  or  the  employment  of  police.  Hb  lordship  added,  that  without  some 
alteration  in  the  law  «pon  wis  subject  tne  court  would,  in  settling  such  questions,  be 
aeting  as  legialatora  rather  than  expounding  the  law,  and  they,  therefore,  deferred 
giving  judgment,  in  the  hope  that  b€«>re  the  next  term  parliament  would  interfere  and 
relieve  them^  from  the  difficult  position  in  which  they  were  now  placed,  when  called 
upon  to  administer  the  02usting  law  with  respect  to  the  rating  of  railways. 
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and  we  expressed  our  conviction  that  they  required  the  interposition 
of  the  legislature  rather  than  the  judgment  of  a  court  of  justice. 
Parliament,  however,  has  not  thought  it  right  at  present  to  deal  with 
these  questions,  and  it  becomes  our  duty  no  longer  to  delay  giving 
judgment,  which  the  parties  have  a  right  to  demand  at  our  hands. 
These  considerations,  however,  obviouslj^  make  it  desirable  that  in 
our  present  judgment  we  should  limit  ourselves  as  closely  as  we  can 
to  the  decision  of  the  points  which  necessarily  arise,  and  govern 
ourselves  strictly  by  the  Parochial  Assessment  Act  and  the  principles 
laid  down  in  former  cases.  Fortunately,  we  have  received  much 
assistance  from  the  clear  statement  of  the  case  submitted  to  us,  and 
from  the  succinct  abstract  of  the  counsel  who  appeared  for  the  parties 
before  us,  to  be  found  in  the  15th  volume  of  the  Q.  B.  Rep.  p.  379. 

The  rate  in  question  is  imposed  on  the  appellants  in  respect  of  their 
occupation  of  two  miles  and  a  half  of  the  railway  in  the  respondent 
parish,  and  these  two  miles  and  a  half  are  part  of  a  line  rather  more 
than  twenty-five  miles  in  length,  constituting  what  was  originally 
intended  to  form  an  independent  and  entile  railway,  and  to  be  called 
«  The  Berks  and  Hants  Railway."  It  is  now,  however,  what  we  will 
call  a  toinch  of  the  Great  Western  RailwaV)  owned  and  worked  by 
the  appellants.  Whether  for  the  purpose  of  this  rate  these  two  miles 
and  a  half  are  to  be  considered  as  a  part  of  this  branch,  treated  in 
most  material  respects  as  an  independent  whole,  or  whether  as  part 
of  the  whole  Great  Western  Railway,  including  therein  the  branch, 
without  any  distinction  between  branch  and  trunk,  will  be  one  of  the 
most  important  points  for  our  consideration.  The  appellants  proceed 
on  the  former,  the  respondents  on  the  latter  assumption. 

We  think  that  it  will  clear  our  way  to  adopt,  in  the  first  place,  for 
the  sake  of  argument,  the  assumption  of  the  respondents.  Both 
parties  have  agreed  that  it  is  important  to  settie  four  points  as  cardi- 
nal to  the  decision  of  the  case.  First,  the  total  gross  annual  receipts 
of  the  appellants  from  the  whole  line,  including  both  trunk  and  branch ; 
secondly,  the  total  gross  annual  receipts  from  the  two  miles  and  a 
half;  thirdly,  the  allowances  and  deductions  which  are  to  be  made 
from  the  first-mentioned  sum,  so  as  to  give  the  net  ratable  value  of 
the  whole  line ;  and,  fourthly,  the  net  ratable  value  of  the  two  miles 
and  a  half.  With  respect  to  the  first  two  of  these,  they  are  agreed ; 
and  although  there  be  a  difference  as  to  the  third,  it  is  not  so  much 
in  principle  as  in  matter  of  fact  This  difference  we  will  settle  first 
The  appellants,  in  addition  to  allowances  for  annual  repair  of  rails 
and  firamework,  and  of  movable  stock,  claimed  to  be  allowed  two 
specific  sums  for  their  ultimate  renewal  and  reproduction.  We  feel 
the  difficulty  which  exists  in  theory  with  regard  to  this  claim.  This 
has  been  well  stated  in  a  pamphlet,  published  since  the  argument,  by 
Mr.  Smirke ;  but  we  fully  considered  the  subject  in  coming  to  our 
decision  in  The  Queen  v.  The  London  and  Brighton  and  South  Coast 
Railway  Compa/ny^  and  we  adhere  to  that  decision.  It  is  not  necessary, 
indeed,  to  reconsider  it  now,  for  the  respondents  do  not  dispute  it, 
contending  that  they  have  already  made  these  deductions,  in  the 
allowance  for  annual  repairs.    But  as  this  allowance  does  not  equal 
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in  amonnt  the  sum  of  the  allowances  which  the  appellants  have 
daimed  under  the  two  heads  of  annual  repair  and  ultimate  renewal, 
and  as  no  objection  is  or  could  properly  be  made  before  us  on  the 
grounds  of  excess  in  their  calculation,  it  is  clear  that  substantially 
this  allowance  has  not  been  made.  Upon  this  point,  therefore,  our 
decision  must  be  for  the  appellants.  They  admit,  indeed,  that  they 
do  not  annually  set  aside  any  sum  to  form  a  distinct  fund  for  this 
renewal  and  reproduction,  but  the  case  finds  that  they  retain  out  of 
their  annual  revenue  a  reserve  fund  for  all  contingencies,  including 
these  items  among  them;  and  further,  that  although  by  annusQ 
repairs  and  partial  renewals,  both  the  rails  and  the  movable  stock  are 
maintained  in  an  efficient  state,  yet  this  will  not  supersede  as  to 
either,  the  necessity  of  that  fundamental  renewal  ana  reproduction 
for  which  these  deductions  are  claimed.  We  consider,  however,  this 
question  concluded  by  the  decision  refeired  to ;  and  the  effect  of  this 
would  be,  at  all  events,  to  reduce  the  ratable  value  in  the  respondent 
parish  from  the  first  to  the  second  sum  agreed  to  in  the  case,  namely, 
to  25iL  per  mile. 

We  have  now  then  three  points  out  of  the  four  settled ;  the  remain* 
in^  question  is,  what  is  the  net  ratable  value  of  the  two  miles  and  a 
hw.  Now,  as  the  net  ratable  value  is  that  which  remains  of  the 
gross  receipts  after  all  just  deductions  are  made,  it  might  seem  at 
first  sight  that  we  might  confine  our  inquiry  to  the  two  miles  and  a 
half,  and  that  we  only  incumber  the  investigation  uselessly  by  intro- 
ducing into  it  any  consideration  of  the  gross  and  ratable  value  of  the 
whole  line.  But  the  circumstances  of  a  railway  make  this  absolutely 
necessary.  The  inquiry  may  become  and  undoubtedly  does  become 
more  complicated  and  difficult  thereby,  but  it  would  be  wholly  incom- 
plete and  illusory,  even  in  its  result,  unless  we  did  so.  Of  the  out- 
goings of  a  railway  some  are  general,  having  no  more  connection  with 
or  influence  on  one  part  of  the. whole  line  than  on  any  other,  incurred 
for  the  sake  of  the  whole  line,  and  contributing  to  the  profits  every- 
where. Of  course  these  must  be  distributed,  and  to  every  mile  must 
be  apportioned  some  share,  on  whatever  principle  the  apportionment 
is  to  be  settled.  Some,  again,  seem  purely  local ;  a  tunnel  here,  an 
inclined  plane  there,  (we  purposely  mention  striking  and  definite 
peculiarities,)  yet  even  these  are  contributing  to  the  earnings  every- 
where ;  without  these,  the  traffic  on  either  si&  could  have  no  exist- 
ence. It  would  be  wrong  to  set  these  wholly  and  exclusively  against 
the  receipts  earned  in  the  same  part  of  the  line.  We  need  not  dwell 
on  this,  because  in  principle  some  distribution  is  on  all  hands  agreed 
to  be  necessary ;  the  only  difficulty  is,  in  determining  what  is  to  be 
adopted  for  making  it  justly,  —  a  difficulty  we  believe  actually  insur- 
mountable in  fact,  if  strict  mathematical  accuracy  were  insisted  on. 
It  is  our  business,  however,  only  to  lay  down  the  general  rule,  and  in 
applying  it  much  must  be  left  not  only  to  the  experience  and  acute- 
ness,  but  also  to  the  good  sense  and  good  faith  and  candor  of  the 
parties  concerned,  whose  interests  will  be  Aund  in  the  end  to  be  best 
consulted  by  this  mode  of  dealing.  How,  then,  are  the  deductions 
from  the  total  gross  revenue  which  constitute  the  difference  between 
VOL.  IX.  26 
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it  and  the  total  net  ratable  valae  to  be  apportioned,  so  as  to  airive  at 
the  actual  snm  which  constitates  the  ratable  value  of  the  two  miles 
and  a  half?  There  is  no  difficulty  in  giving  the  first  answer ;  indeed, 
principle  and  authority  leave  us  no  option,  it  must  be  done  by  acting 
on  what  is  called  the  parochial  principle.  We  are  dealing  with  a 
parochial  question,  with  one  in  which  the  interests  of  the  several 
parishes  on  a  line  of  railway  are  quite  distinct.  We  are  to  ascertain 
what  expenses  are  incurred  in  earning  the  gross  receipts  on  the  two 
miles  and  a  half,  what  charges,  parochial  or  otherwise,  they  are  liable 
to,  what  is  fairly  to  be  deduct^  for  tenants'  profits,  ana  so  on,  the 
same  process  in  kind  is  to  be  gone  through  with  regard  to  the  two 
miles  and  a  half  as  would  be  with  regard  to  the  whole  line  if  that 
were  all  in  one  parish.  We  need  not  now  repeat  the  reasoning 
which  appears  in  our  judgment  before  refeired  to.  But,  as  we  then 
said,  and  have  now  in  part  repeated,  this  principle  does  not  preclude 
a  consideration  of  charges  and  expenses  wherever  arising  locally, 
which  are  necessary  for  keeping  the  subject  of  assessment  at  the  value 
which  is  made  the  measure  of  that  assessment  And  further,  we 
must  add,  that  wherever  it  is  found  that  such  charges  and  expenses 
do  in  fact  apply  equally  to  every  mile  of  a  railway,  it  is  a  convenient 
and  allowable  mode  to  arrive  by  a  mileage  division  at  the  proportional 
part  to  be  assigned  to  the  miles  in  any  particular  parbh.  This  is  no 
departure  from  the  parochial  principle,  if  it  be  assumed  as  to  particular 
charges,  (central  superintendence  for  instance,)  that  a  separate  investi- 
gation of  them  as  they  actually  arise  in,  or  are  referable  to,  a  particular 
parish,  would  lead  us  to  the  same  result  as  a  mileage  distribution  of 
the  whole.  It  becomes  by  the  hypothesis  but  another  mode  of  arriv- 
ing at  it ;  in  many  cases  it  would  be  the  more  convenient  and  just^ 
in  some,  perhaps,  it  may  be  the  onlv  practicable  mode. 

Having  now  laid  down  the  principle,  it  would  be  right  to  apply  it 
to  what-the  case  finds  as  to  the  two  modes  which  have  been  respeclr 
ively  adopted  by  the  parties,  and  first,  for  convenience'  sake,  to  that 
of  the  appellants.  ^  They,  it  is  said,  have  taken  the  gross  receipts 
per  mile  per  annum  in  the  respondent  parish  exactly  as  the  respond- 
ents had  done,  and  they  deducted  from  these  the  actual  expenses  of 
each  mile  ascertained  or  estimated.''  If  the  case  had  stopped  there, 
we  should  have  supposed  that  they  had  strictly  acted  on  the  true 
principle,  and  we  must  have  adopted  their  conclusion.  But  it  is  evi- 
dent  from  what  follows  that  we  should  have  been  led  into  error.  For 
the  case  goes  on  thus,  <<  In  order  to  do  this  they  ascertained  the  ac-' 
tual  expenses  incurred  on  the  branch  alone,  and  where  those  expenses 
were  common  to  the  entire  branch  they  divided  such  expenses  by  the 
number  of  miles  in  the  branch,  and  they  considered  the  result  to  be 
the  expense  of  each  mile  in  the  branch.  A  small  portion  of  the 
general  expenses  of  the  entire  railway,  being  those  of  central  superin- 
tendence, printing,  and  advertising,  were  apportioned  on  the  branch 
in  the  ratio  of  the  business  or  traffic  upon  it,  and  such  portion  was 
subdivided  as  before  on  the  mileage  principle."  This  explanation 
shows  that  the  appellants  have,  in  fact,  separated  the  branch  fit>m 
the  trunk}  except  as  to  what  they  call  a  small  portion  of  the  general 
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expenses  of  the  entire  railway,  and  then  divided  the  expenses  of  the 
branch  thus  separated  on  the  mileage  principle.  We  do  not  think 
them  neoessarJiy  wrong  in  this  last  particular ;  it  may  have  been  no 
practical  departure  from  the  true  prmdple,  but  only  an  allowable  in« 
stance  of  what  we  have  above  stated  to  be  a  convenient  practice, 
where  the  actual  expenses  were  the  same  on  every  mile,  and  as  no 
objection  is  made  to  this  by  the  respondents,  we  must  assume  that  it 
was  so.  But  the  separation  of  the  branch  from  the  trunk  is,  in  its 
effect,  the  substantial  ground  of  dispute  between  the  two  parties,  pro- 
ducing, it  may  be  said,  nearly  the  whole  difference  between  25iL  and 
80^  per  mile,  and  unless  they  are  justified  in  this,  it  is  impossible  that 
their  mode  of  ascertaining  the  ratable  value  can  prevail,  and  we 
think  they  are  not.  We  wish  it  to  be  distinctiy  understood  that  we 
come  to  this  conclusion  solely  on  the  facts  of  this  case.  We  are  far 
from  saying  that  there  may  not  be  cases  in  which  two  lines  connected 
for  many  purposes  and  worked  by  the  same  company  may  yet  have 
been  kept  so  distinct  by  the  statute  or  agreement  which  creates  the 
connection,  or  by  the  circumstances  under  which  they  are  worked, 
that  for  the  purpose  of  rating  they  would  have  to  be  separately  con 
sidered  as  two  distinct  subject-matters.  When  such  cases  arise  they 
must  be  dealt  with  according  to  their  respective  circumstances ;  but 
in  the  present  case  the  fusion  of  the  two  lines  is  complete.  The 
branch,  as  we  have  hitherto  called  it,  is  absorbed  into  the  trunk,  and 
whether  Tilehurst  is  one  or  the  other  our  decision  must  have  be6n 
tile  same.  For,  by  the  case  it  is  found  that  by  the  48th  section  of  the 
speci&d  act,  the  appellants  were  enabled  to  purchase,  and  the  com* 
pany  incorporated  by  that  act  to  sell  and  transfer  the  undertaking  to 
the  appellants,  and  on  the  completion  of  the  purchase  the  appellants 
were  to  have  and  to  hold  the  undertaking,  the  company  to  be  dis^ 
solved  and  the  buildings  and  works  to  become  part  of  the  Great  West- 
em  Railway.  Accordingly,  the  appellants  became  the  purchasers 
and  proprietors,  and,  by  a  subsequent  act,  9  &  10  Vict  c.  14,  it  was 
enacted,  that  it  should  thenceforth  become  part  of  the  Great  Western 
Railway.  So  much  for  what  it  is ;  and  how  has  it  been  worked  ? 
The  case  finds  that  ever  since  its  completion,  and  at  the  time  of 
making  the  rate,  it  was  and  still  is  worked  as  part  of  the  entire  rail- 
way known  by  the  name  of  the  Great  Western  Railway,  that  a  cer- 
tain number  of  engines  and  carriages  are  appropriated  to  it,  and  a 
certain  number  of  officers  and  servants  employed  exclusively  on  it. 
No  separate  account  of  receipts  and  expenditure  in  respect  of  it  is 
kept,  but  such  receipts  and  expenditure  are  included  in  the  general 
half-yearly  revenue  accounts  laid  before  the  proprietors.  No  separate 
annual  account  in  abstract,  showing  the  total  receipts  and  expendi- 
ture in  respect  of  it  is  prepared  by  the  appellants  so  as  to  be  furnished 
to  the  overseers  of  the  poor  of  the  several  parishes  through  which  the 
said  branch  passes,  in  conformity  with  the  8  &  9  Vict.  c.  20,  s.  107, 
(Railways  Clauses  Consolidation  Act,  1845.^ 

Thus  it  appears  both  by  the  statutes  ana  acts  of  the  appellants, 
tiiat  there  is  absolutely  nothing  to  distinguish  the  miles  in  Tilehurst 
from  miles  in  Paddington,  Ealing,  or*  any  other  parish  on  the  original 
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line.  For  the  mere  allotment  of  engines  and  eaniages,  or  officers  and 
servants,  is  nothing  for  the  present  purpose ;  it  is  merely  an  econo- 
mical airangement  of  the  company  for  the  working  of  this  part  of 
their  line.  We  condade,  therefore,  that  a  ratable  yalue  ascertained 
by  considering  the  twenty-five  miles  as  a  distinct  whole  cannot  be 
correct ;  and,  therefore,  we  cannot  adopt  that  which  is  proposed  by 
the  appellants. 

The  mode  adopted  by  the  respondents  is  now  to  be  considered 
The  case  finds  that  having  ascertained  the  ratable  value  of  the  whole 
railway,  minus  the  stations,  they  ascertained  the  gross  actual  annual 
receipts  of  the  appellants  in  respect  of  each  mile  and  portion  of  a  mile 
of  railway  in  their  parish,  and  they  assessed  the  appellants  in  respect 
ot  the  said  two  miles  and  a  half  in  the  ratio  ^  which  such  annual  re* 
ceipts  bore  to  the  gross  annual  receipts  of  the  company  in  respect  of 
the  entire  Great  Western  Railway,  trunk  and  branches,  the  ratable 
value  of  a  mile  of  railway  in  the  respondent  parish  being  calculated 
in  the  same  proportion  to  the  ratable  value  of  the  whole  line,  exclu- 
sive of  the  stations,  as  the  gross  actual  annual  receipts  in  respect  of 
such  mile  bore  to  the  total  of  such  actual  annual  receipts  of  the  com- 
pany.*' 

Before  we  consider  the  general  principle  here  stated,  we  should  no- 
tice in  passing  the  term  <<  trunk  and  branches ;"  this  is  the  only  place 
in  the  case  where  the  plural,  '^  branches,"  is  used.  We  do  not  know 
whether  this  was  intentional  or  not ;  if  it  were,  as  we  are  not  in- 
formed of  any  circumstances  relating  to  the  other  branch  or  branches, 
we  cannot  say  whether  it  or  they  ought  to  have  been  amalgamated 
with  the  trunk  for  the  present  purpose. 

But  passing  this  by,  it  appears  that  the  respondents  have  taken  the 
deductions  at  the  same  rate  for  every  mile  of  the  xailway ;  for  they 
say,  as  the  gross  receipts  of  one  mile  to  the  gross  receipts  of  the  whole^ 
so  the  ratable  value  of  one  mile  to  the  ratable  value  of  the  whole ; 
this  is,  in  effect,  to  strike  off  from  the  gross  receipts  of  a  mile  an  ali- 
quot part  of  the  sum  which  is  struck  on  firom  the  gross  receipts  of  the 
whole,  and  assumes  at  least  that  the  expenses  are  at  one  imiform 
rate  throughout  the  whole  line.  If  the  case  was  silent  on  this  sub- 
ject, we  might  have  presumed  that  the  respondents  had  ascertained 
this  to  be  the  fact,  and  then  there  would  have  been  no  objection  to  a 
mileage  division ;  but  the  case  reasonably  understood  excludes  this, 
for  it  finds  that  the  actual  expenses  of  the  company  are  not  in  the 
proportion  of  the  actual  gross  receipts,  either  on  the  branch  or  through- 
out the  entire  railway,  nor  are  either  such  gross  receipts  or  such  ex- 
?mses  at  one  uniform  rate  per  mile  throughout  the  entire  railway, 
he  counsel  for  the  respondents  labored  in  vain  to  explain  away  the 
dear  meaning  of  this  passage,  and  failing  in  that,they  equally  labored 
in  vain  to  show  that  all  the  expenses  on  a  railway  were  necessarily  to 
be  distributed  in  calculation  equally  over  the  whole  line. 

In  the  result,  we  cannot  adopt  either  of  the  modes  suggested  to  us, 
or  confirm  the  rate  at  either  oi  the  sums  stated.  The  consequence 
must  be,  which  we  very  much  regret,  that  the  award  must  be  referred 
back  to  the  learned  arbitrators,  to  whom  the  parties  and  we  ourselves 
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are  bo  much  indebted  for  the  labor  and  ability  which  they  have  be- 
stowed on  the  case.  We  trust  that  the  principles  we  have  laid  down 
will  enable  them  to  agree  on<  a  satisfetctory  rate,  and  that  there  may 
be  no  more  litigation  on  the  subject.  We  have  said  nothing  in  re- 
spect of  the  stations,  as  they  seem  to  have  been  set  aside  firom  the 
matters  in  dispute,  and  very  properly,  by  mutual  consent 

*  Award  referred  back  for  amendment. 


Beoina  t;.  Htde.^ 

Janiuury  SI,  1858. 

Chnmction^  Validity  of — 11  4- 12  Vict  c.  43 — Forms  in  Schedule  — 
Game  Acts  —  DistribviUm  of  Penalty'^  Certiorari — Jurisdiction 
-^  Removal  of  Conviction  to  enforce  tt,  under  13  4*  13  Vict  c.  45, 
5.1a 

The  forms  of  conyictionfl  given  in  the  schedule  to  the  11  &  12  Vict  c.  43,  apply  to  all  cases ; 
and  conyictions  drawn  np  in  such  of  the  forms  as  are  applicable  to  the  case  are  snfiSctent. 

A  conyiction  nnder  the  Game  Acts,  1  &  2  WilL  4,  c  32,  and  5  &  6  Will.  4,  c  20,  s.  21,  ad- 
judged a  pecnnlalj  penalty,  to  be  paid  and  applied  according  to  law,  following  the  words 
of  Form  L  2,  in  the  schedole  to  11  &  12  Vict  3,  43.  The  Game  Acts  provid^  that  one 
moiety  of  the  penalty  should  be  paid  to  the  informer  and  the  other  moiety  to  go  to  the 
oyerseers  of  the  poor,  and  to  be  paid  to  one  of  tiie  oyerseers  or  to  some  other  parish  ofll- 
cer  appointed  by  the  jnatice : — 

HM^  that  the  conyiction  was  soffident 

By  the  Game  Act  the  certiorari  is  taken  away.  Qifoerc,  whether  the  objection  that  there  is 
no  proper  adjudication  of  the  penalty  be  one  for  which  the  cerHorari  may  neyerUidess  is- 
sue ^  but — 

The  conyiction  haying  been  brought  up  by  certiorari  under  ^^  ^  ^^  ^<^  ^  ^^t  ^  ^^>  ^  order 
to  be  enforced^  the  court  entertained  the  objection. 

The  following  conviction,  and  an  order  of  Sessions  confirming  the 
same,  having  been  removed  into  this  court  by  certiorari^  in  order  to 
enforce  it  under  12  &  13  Vict  c.  45,  s.  18,  a  rule  nisi  to  quash  ^le 
conviction  was  afterwards  obtained. 

"  Kent,  to  wit  Be  it  remembered,  that  on  the  27th  day  of  Decem- 
ber, A.  D.  1850,  at  Sevenoaks,  in  the  said  county  of  Kent,  John  Hyde, 
the  younger  is  convicted  before  the  undersigned,  two  of  her  majesty's 
justices  of  the  peace  for  the  said  county,  for  that  he,  the  said  John 
Hyde,  did  between  the  1st  day  of  February  last  past,  and  the  1st  day 
of  October  last  past,  to  wit,  on  the  28th  day  of  September  last  past, 
at  the  parish  of  Kemsing,  in  the  county  aforesaid,  kill  one  pheasant, 
contrary  to  the  statute  in  such  case  made  and  provided,  and  we  ad- 
judge the  said  John  Hyde  for  his  said  ofience  to  forfeit  and  pay  the 


181  Law  J.  Bep.  (v.  s.)  M.  C.  94;  16  Jar.  837. 
26* 


306  COURT   OF   QUEEN'S  BENCH,  1861-52. 


V.  Hyde. 


sum  of  5^.,  to  be  paid  and  applied  according  to  law,  and  also  to  pay 
to  George  Turner,  who  prosecutes  in  this  case,  the  sum  of  \L  25*  fof 
his  costs  in  this  behalf;  and  if  the  said  several  sums  be  not  paid 
forthwith,  we  adjudge  the  said  John  Hyde  to  be  imprisoned  in  the 
house  of  correction  at  Maidstone,  in  the  said  county,  for  the  space  of 
one  calendar  month,  unless  the  said  several  sums  shall  be  sooner  paid. 
Given  under  our  hands  and  seals  the  day  and  year  first  Aove  men* 
tioned,  at  Sevenoaks,  in  the  county  of  Kent  aforesaid. 

^  W.  Lambarde  (l.  s.) 

«  a  R.  C.  Petley  (l.  s.)  " 

Archbold  now  showed  cause.  This  is  a  conviction  under  1  &  2 
Will.  4,  c  32,  by  section  35,  of  which  the  certiorari  is  taken  away. 

[Hawkins,  This  objection  was  raised  when  the  writ  was  moved 
for.  If  it  issued  improvidently,  there  should  have  been  a  motion  to 
quash  it.  Upon  the  present  rule  no  point  can  be  argued  except  as 
to  the  validity  of  the  conviction.  Moreover,  here  the  order  of  sessions 
is  brought  up  to  be  enforced,  and  any  objection  can  therefore  be  taken. 
TTie  Queen  v.  Hellier^  21  Law  J.  Bep.  (n.  s.)  M.  C.  3 ;  s.  c.  6  Eng.  Rep. 
253.  Thirdly,  the  conviction  is  wholly  without  jurisdiction,  and  so 
the  certiorari  is  not  taken  away.] 

The  objection  raised  here  is  not  to  the  jurisdiction,  but  to  the  form 
of  the  conviction  in  not  distributing  the  penalty.  But  the  conviction 
is  perfectly  good  in  this  respect  By  the  5  &  6  Will.  4,  c  20,  s.  21, 
one  moiety  of  the  penalty  is  to  go  to  the  overseers  to  be  applied  to 
the  county  rate,  and  the  other  moiety  to  the  informer.  The  justices, 
therefore,  had  no  discretion  in  the  matter,  and  so  no  distribution  of 
the  penalty  was  required.  In  re  Boothroyd^  16  Mee.  &  W.  1 ;  s*  c.  16 
Law  J.  Rep.  (n.  s.)  M.  C.  67. 

i Coleridge,  J.  It  does  not  state  who  the  informer  is.] 
t  states  who  prosecutes,  and  that  is  the  same  tMng.  But  this  con- 
viction follows  the  form  in  the  schedule  I.  2  to  11  and,  12  Vict  c.  43, 
which  is  made  sufficient  by  sect  32,  of  that  act  It  cannot  be  neces- 
sary to  specify  in  the  conviction  the  person  to  whom  the  penalty  is  to 
be  paid,  because  it  may  be  ordered  to  be  paid  forthwith,  and  the  con- 
viction itself  need  not  be  drawn  up  until  afterwards.  When  the  cer- 
tiorari was  granted  it  was  suggested  that  sect  17,  of  the  11  &  12 
Vict  c.  43,  did  not  apply  where  there  is  no  distribution  of  the  pe- 
nalty ;  but  that  is  not  so ;  that  section  assumes  that  some  one  of  the 
three  forms  referred  to  will  meet  every  case. 

[Patteson,  J.  It  would  have  been  sufficient  if  the  defendant  had 
paid  the  justices.] 

It  may  be  paid  to  the  justices'  clerk  or  to  any  of  the  overseers.  In 
GHffith  y.  Harries,  2  Mee.  &  W.  335 ;  s.  c.  6  Law  J.  Rep.  (n,  s.)  M.  C- 
29,  and  Chaddock  v.  WUbraham,  5  Com.  B.  Rep.  645 ;  s.  c.  17  Law  J. 
Rep.  (n.  s.)  M.  C.  79,  there  was  a  clear  excess  of  jurisdiction  and  not 
a  mere  want  of  particularity,  which  is  the  most  that  can  be  suggested 
here.  Ex  parte  Hojmoody*  19  Law  J.  Rep.  (n.  s.^  M.  C.  197,  shows 
that  this  court  will  not  review  the  manner  in  whicn  justices  have  ex* 
ercised  their  jurisdiction. 
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Bramwell  and  Hmflnns^  in  support  of  the  role.  Eveiy  conviction 
must  show  that  an  offence  has  been  committed,  and  a  penalty  im- 
posed according  to  law,  Paley  on  Convictions,  p.  190 ;  ,and  the  mode 
of  paying  the  penalty  must  be  adjudged  as  part  of  the  conviction. 
The  king  y.  Dimpsepj  2  Term  Rep«  96.  In  this  case  a  moiety  of  the 
penalty  is  to  be  paid  to  one  of  the  overseers,  or  to  some  other  parish 
officer  appointed  by  the  justice ;  until  the  justice  has  exercised  his 
discretion  as  to  the  person  to  receive  it  the  law  cannot  apply  the 
penalty. 

[Patteson,  J.  Unless  the  justices  appoint  any  other  person,  the 
penalty  is  to  be  paid  to  one  of  the  overseers.  The  form  in  1  &  2 
Will.  4,  c.  33,  s.  39,  is  silent  about  any  other  officer.] 

At  all  events,  the  justices  must  select  one  of  the  overseers.  Then, 
as  to  the  other  moiety,  there  is  nothing  to  show  the  defendant  who 
is  the  informer  to  whom  it  is  to  be  paid.  Chaddock  v.  WUbraham 
shows  that  the  person  must  be  accurately  designated. 

[Lord  Campbell,  C.  J.  There  the  penalty  was  ordered  to  be  paid 
to  a  wrong  person,  and  in  default,  the  defendant  was  to  be  imprison* 
ed,  which  was  a  clear  excess  of  jurisdiction.] 

So  here,  there  is  no  proper  adjudication  of  the  persons  to  whom  the 
penalty  is  to  be  paid,  and  therefore  the  imprisonment  is  illegaL 

[LoBD  Campbell,  C.  J.  This  conviction  follows  the  form  given 
in  11  &  12  Vict,  c  43.  If  that  is  not  sufficient  such  a  form  be^mes 
a  mere  snaie.]  ^ 

The  legislature  could  not  have  intended  that  the  form  should  apply 
to  all  cases,  even  where  the  law  does  not  make  a  semblance  of  di* 
rection  with  respect  to  the  payment  of  the  penalty.  It  must  be  looked 
upon  as  a  model  merely,  and  not  as  obligatory  upon  the  justices. 

Lord  Campbell,  C.  J.  It  is  difficult  to  see  how  a  certiorari  lies 
in  this  case,  but  upon  that  point  I  give  no  opinion.  In  the  case  of 
Chaddock  v.  WiVbrahamy  there  was  a  clear  excess  of  jurisdiction,  be* 
cause  the  justices  directed  an  impdsonment  which  they  had  no  power 
to  order,  and  therefore  the  certioraH  clearly  lay.  Here  there  is  not 
the  same  excess  of  jurisdiction,  and  this  case  therefore  is  not  governed 
by  that  authority.  Howev^,  the  conviction  being  now  before  us,  it 
seems  to  me  it  ought  to  be  supported,  for  although  it  may  not  be 
sufficient  under  1  &  2  Will  4, 1  think  it  is  quite  sufficient  under  11 
&  12  Vict  c.  43,  inasmuch  as  it  follows  exactly  the  requisites  and  the 
form  which,  that  act  prescribes.  It  is  a  conviction  in  a  penalty,  and 
in  default  of  payment  imprisonment,  and  it  is  couched  in  ipsissimis 
verbis  of  the  iorm  given  in  the  schedule ;  it  states  also  those  matters 
which  are  required  by,  but  which  are  not  set  out  in  the  form.  The 
legislature  thought  this  was  enough  to  be  shown,  and  substantially 
no  hardship  or  practical  inconvenience  is  likely  to  arise  from  consider- 
ing the  form  to  apply  to  this  case,  because  the  party  convicted  can 
easily  learn  how  he  is  to  pay  the  penalty  and  relieve  himself  from 
imprisonment  If  it  be  necessary  for  the  justices  to  select  to  which 
of  the  overseers  payment  is  to  be  made,  or  to  point  out  any  other 
parish  officer  for  that  purpose,  that  may  be  done  by  word  of  mouth. 
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As,  therefore,  the  form  given  by  the  act  has  been  pmBued,  I  tiiink  the 
conviction  must  be  held  good. 

Patteson,  J.  I  have  had  some  doubt  whether  a  certiorari  wotdd 
lie  in  this  case.  The  case  that  has  been  referred  to  was  one  in  which 
the  justices  had  ordered  payment  to  a  person  who  had  no  right  to  re- 
ceive it,  which  was  clearly  an  excess  of  jurisdiction.  Here  it  is  said 
that  the  imprisonment  was  an  excess  of  jurisdiction ;  but  how  far 
that  could  be  considered  any  thing  more.than  a  matter  of  form,  in  re- 
spect of  which  the  certiorari  in  this  case  is  taken  away,  it  is  not  neces- 
s€ury  now  to  determine,  because  I  think  the  form  given  by  the  11  & 
12  Vict  c.  43,  does  apply  here,  and  that  a  conviction  drawn  up  accord* 
ing  to  that  form  is  sufficient  It  applies  to  all  cases  in  which  a  pe- 
nsdty  and  imprisonment  are  imposed,  and  the  justices  having  so  drawn 
up  the  conviction  in  this  case,  I  think,  even  supposing  the  certiorari 
to  lie,  that  it  is  good  and  must  be  upheld.  I  wish  to  guard  myself 
firom  saying  whether  the  37th  section  of  the  first  act,  1  &  2  WilL  4, 
c.  32,  does  or  does  not  apply,  so  as  to  require  the  justices  to  name  one 
of  the  overseers  to  whom  the  penalty  should  be  paid. 

Coleridge,  J.  Assuming  that  the  certiorari  would  lie,  of  which  I 
have  some  doubt,  if  the  case  had  stood  upon  the  two  acts  of  Will.  4} 
I  sh(^d  have  felt  a  difficulty,  but,  I  think,  under  the  11  &  12  Vict 
c.  43,  the  conviction  may  be  upheld.  The  17th  section  of  that  act 
was  intended  to  embrace  aU  cases,  both  of  convictions  and  orders, 
under  a  threefold  division.  First,  where  the  punishment  under  the 
conviction  was  to  be  by  distress,  and  in  default  imprisonment ;  sec- 
ondly, where  a  penalty  was  imposed,  and  in  default  of  payment  im- 
prisonment; thirdly,  where  the  punishment  was  by  imprisonment 
only.  And  in  the  case  of  orders  just  the  same  division  is  followed. 
That  being  the  classification,  the  language  of  the  section  is,  that  in 
all  cases  of  convictions  (no  exception  whatever  being  made)  it  shall 
be  lawful  for  the  justices  to  draw  up  their  conviction  in  such  one  of 
the  forms  (1. 1-^,)  in  the  schedule^ as  shall  be  applicable  to  the  case, 
or  to  the  like  effect  That  is  to  say,  the  justices  are  to  turn  to  the 
three  forms  given,  and  to  select  the  one  applicable  to  the  particular 
case.  It  may  turn  out  that  something  may  not  have  been  exactly 
provided  for  in  the  form,  but  the  legislature  has  thought  it  better  to 
prescribe  a  form  that  may  in  all  cases  be  used,  than  to  leave  the  con- 
viction open  to  every  attack  which  ndght  be  pointed  out  byingenuil^, 
knowing  well,  as  we  do  in  this  case,  that  no  substantial  hardship 
would  follow  to  the  party  convicted ;  it  being  remembered  also  that 
we  are  dealing  with  a  conviction  which  may  not  be  drawn  up  at  all, 
unless  required  for  the  purpose  of  an  appeal  I  think,  therefore,  that 
as  the  conviction  follows  the  form  given  by  the  statute,  it  is  perfectly 
valid.  Rule  discharged. 
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Bbqina,  on  the  prosecution  of  the  Overseers  op  Botherpield,  v.  The 

Overseers  of  Hartfield.^ 

Janaaxy  21,  1852. 

Order  of  Removal — 9  <$•  10  Vict  c.  66,  s.l  —  Construction  of  Proviso  — 
Exclusion  of  spedfiea  Periods  from  Computation  for  all  purposes  — 
Imprisonment  out  of  the  Parish  —  Break  of  Residence. 

The  first  proyision  in  9  &  10  Vict,  c  66,  s.  1,  that  the  several  periods  of  time  there  specified 
shall,  for  all  purposes,  be  exdadcd  in  the  compntation  of  the  five  years' residence  necessary 
to  confer  irremorabilitj,  has  the  efi*ect  of  excluding  those  spedned  periods  in  computing 
whether  the  pauper  has  resided  altogether  five  years  in  the  parish,  and  also  whether  lie  has 
resided  there  for  five  years  next  before  the  application  for  the  warrant ;  and  such  periods 
of  time  are  neither  to  tell  in  making  up  the  five  years,  nor  to  operate  as  a  break  in  the 
residence,  if  altogether  it  has  continued  for  five  years. 

The  expression  in  the  proviso,  "the  tinte  during  which  such  person  shall  be  a  prisoner  in  a 
prison,*'  includes  all  lawful  imprisonments  in  any  prison,  whether  in  or  out  of  the  parish 
of  residence,  without  distinction  of  felony,  misdemeanor,  or  debt.  Hie  Qfieen  v.  Salfordj 
12  Q.  B.  Rep.  106,  overruled. 

An  order  for  the  removal  of  the  wife  and  duldren  of  J.  E.  was  obtained  on  tiie  21st  of  March, 
1851.  Down  to  the  8th  of  January,  1851,  J.  £.  had  continuously  resided  in  the  respondent 
parish  for  more  than  ten  years.  On  that  day  he  was  apprehended  on  a  charge  of  felony, 
and  committed  to  the  county  gaol,  situate  out  of  the  respondent  parish,  where  he  remained 
till  the  19th  of  March  following,  when  he  was  tried  and  convicted  of  felony,  and  sentenced 
to  two  years'  imprisonment  in  a  house  of  correction  out  of  the  respondent  parish,  where 
he  remained  when  the  order  of  removal  was  made :  — 

Bddf  that  the  period  of  his  imprisonment  was  to  be  excluded  from  the  computation  of  his 
residence  in  the  respondent  parish,  and  that  the  wife  and  children  were  not  removable 
therefrom. 

An  order,  dated  the  2l8t  of  March,  1851,  of  two  justices  for  Sussex 
for  the  removal  of  Sarah  Edwards  and  her  four  children  from  the 
parish  of  Botherfield  to  the  parish  of  Hartfield,  having  been  duly 
appealed  against,  the  following  case  was  stated  by  consent  and  by 
order  of  Coleridge,  J.,  pursuant  to  12  &  13  Vict  c.  45,  for  the  opinion 
of  this  court 

The  parish  officers  of  Hartfield  a|}mit  the  settlement  of  the  paupers 
to  be  in  their  parish,  but  contend  that  they  are  irremovable  under 
9  &  10  Vict  c.  66,  s.  1. 

James  Edwards,  the  husband  of  the  pauper,  had,  up  to  January, 
1851,  resided  continuously  in  the  said  parish  of  Botbeifield  for  more 
than  ten  years,  without  having  received  relief  from  any  parish,  and 
his  wife  and  children  were  not  removable  from  Botherfield  under  the 
said  order,  unless  the  following  facts  constitute  a  break  in  their  resi* 
dence  there.  On  the  8th  of  January,  1851,  the  said  James  Edwards 
and  his  said  wife  were  apprehended  upon  a  charge  of  felony,  and 
committed  from  their  parish  of  residence  to  the  county  gaol  of  the 
said  county  of  Sussex,  situate  at  Lewes  in  the  said  county,  which 
gaol  is  about  eighteen  miles  distant  from  Botherfield.  They  both 
remained  imprisoned  there  until  the  13th  of  March  last,  when  they 
were  tried  under  a  commission  of  general  gaol-delivery  at  Lewes,  and 

1  21  Law  J.  Bep.  (h.  b.)  M.  C.  65 ;  16  Jnr.  244. 
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James  Edwards,  the  husband,  was  convicted  of  felony,  and  sentenced 
to  two  years  imprisonment  in  a  county  gaol  and  house  of  correction 
for  the  said  county,  situate  at  Petworth  in  the  same  county.  Petworth 
is  about  fifty  miles  distant  from  Botherfield.  The  said  James  Ed- 
wards has  ever  since  continued  to  be  imprisoned  in  the  gaol  at  Pet- 
worth, in  execution  of  that  sentence.  Sarah  Edwards  was  acquitted 
and  discharged,  and  immediately  returned  to  her  previous  residence, 
in  the  parish  of  Botherfield,  where  the  children  had  continued  during 
the  absence  in  prison  of  both  parents,  and  where  Mrs.  Edwards  and 
the  children  still  reside.  The  paupers  have  no  settlement  other  than 
that  of  James  Edwards,  the  husband. 

In  case  the  court  shall  be  of  opinion  that,  under  the  circumstances 
stated,  the  paupers,  by  reason  of  such  imprisonment  of  the  said  James 
Edwards  out  of  the  parish  of  Rotherfield,  are  removable  therefrom, 
then  it  is  agreed  between  the  appellants  and  respondents  that  the 
said  order  of  justices  shall  be  confirmed,  and  that  judgment  accord- 
ingly be  entered  at  the  sessions  next,  or  next  but  one,  after  such  deci- 
sion shall  have  been  given,  pursuant  to  the  statute  before  referred  to ; 
but  if  the  court  should  be  of  opinion  that  the  paupers  are  irremov- 
able from  the  said  parish  of  Rotherfield,  that  then  the  said  order 
is  to  be  quashed,  and  judgment  accordingly  entered  at  the  said  ses- 
sions as  aforesaid,  and  in  either  event  without  costs  to  either  party. 

Pashleyy  for  the  respondents.^  The  paupers  were  removable.  The 
Queen  v.  Halifaxy  12  Q.  B.  Rep.  Ill ;  s.  c.  17  Law  J.  Rep.  (n.  s.) 
M.  C.  158,  decides  that  mere  removal  from  a  parish  under  an  order 
of  justices  makes  a  break  in  the  paupers  residence,  although  he  im- 
mediately afterwards  returns.  Therefore,  the  length  of  absence  is 
immaterial,  if  the  absence  be  caused  by  legal  compulsion.  The  im- 
mediate effect  of  actual  imprisonment  as  a  convict  in  a  prison  out  of 
the  parish  has  also  been  considered,  and  it  has  been  held  not  to  be 
within  the  first  proviso  of  the  9  &  10  Vict  c.  66,  s.  1,  and  is  therefore 
a  break  in  the  five  years'  residence.  The  Queen  v.  Salfordj  12  Q^  B. 
Rep.  106 ;  s.  c.  17  Law  J.  Rep.  (n^s.)  M.  C.  170 ;  and  2%e  Queen  v 
Pott  Shrigley,  Ibid.  143 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  33.  It 
never  could  have  been  the  intention  of  the  legislature  to  give  to  felons 
this  privilege  of  irremovability.  Under  the  25  Geo.  3,  c  101,  s.  5,  all 
convicts  are  removable  to  their  place  of  settlement 

[Lord  Campbell,  C.  J.  Suppose  the  prison  is  within  the  particular 
parish,  then  would  you  say  the  time  of  imprisonment  is  simply  to  be 
excluded  from  the  computetion  of  the  five  years  ? 

Coleridge,  J.  The  act  was  meant  to  protect  parishes  in  which 
prisons  are  situated  from  having  all  the  prisoners  thrown  upon  them.] 

It  was  intended  to  apply  only  where  the  paupers'  residence 
actually  continued  in  the  parish  for  the  five  years.  In  The  Queen 
V.  Hblbeckj  20  Law  J.  Rep.  (n.  s.)  M.  C.  107,  it  was  decided 
that  the  time  of  imprisonment  out  of  the  parish  for  non-payment  of 
a  fine  was  not  to  be  excluded  in  the  computation  of  the  five  years' 

NoTember  13.   Before  Lord  Campbkll,  C.  J.,  Fatteson,  J.,  Coleridge,  J.,  and 

WiGHTMAN,  J. 
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residence,  if  there  existed  an  intention  to  return  at  the  end  of  the  im- 
prisonment But  the  cases  of  The  Queen  v.  Salfordj  and  The  Queen 
V.  Pott  Shrigle^j  are  distinguishable  from  the  present,  if  this  be  not  a 
break  in  the  residence.  The  same  principle  must  apply  to  cases  <^ 
transportation  for  twenty  years ;  and  to  constitute  irremovability,  the 
case  must  be  taken  to  mid  that  the  father  was  constractively  enjoying 
his  residence  in  the  parish  from  which  he  had  been  removed,  and  cm 
his  civil  rights.  It  might  be  suggested  that  the  principle  of  intention 
does  not  apply  to  cases  where  a  person  has  been  removed  without  his 
being  able  to  avoid  such  removal. 

Pickering'^  contra.  The  question  as  to  the  effect  of  imprisonment 
as  a  break  of  residence  has  never  arisen  directly,  except  in  The  Queen 
V.  Holbeckj  where  it  was  held  that  no  such  break  occurred.  No  sound 
distinction  can  be  taken  between  cases  of  felony  and  of  misdemeanor. 
If  imprisonment  in  one  case  is  not  a  break,  neither  is  it  in  the  other. 
If  there  must  be  both  an  animus  revertendi  and  a  power  of  returning, 
both  sorts  of  imprisonment  must  stand  on  the  same  footing.  In  point 
of  law,  wherever  a  person  is  in  prison  for  a  criminal  offence,  his  resi- 
dence still  continues  in  the  parish  where  his  family  resides. 

[Coleridge,  J.  That  test  cannot  be  correct,  as  a  single  man  may 
be  imprisoned.] 

TTie  Queen  v.  Salford  and  l%e  Queen  v.  Ibtt  Shrifflep  have  no 
bearing  on  this  case,  as  is  observed  in  the  judgment  in  The  Queen  v. 
Hblbeck,  In  the  first,  no  question  of  intention  to  return  was  raised, 
and  the  second  turned  upon  the  irremovability  of  the  wife  when 
separated  from  her  husband.  It  is  requisite  that  some  line  should  be 
drawn  between  imprisonments  which  do  and  which  do  not  operate  as 
a  break  of  residence.  The  question  comes  to  what  is  the  meaning 
of  ^< residence"  in  this  act.  In  Mas  v.  Davis j  4  Com.  B.  Bep.  444,  a 
prisoner  in  Presteign  Graol  was  held  to  be  resident  in  London.  The 
King  V.  Mitchell^  10  East,  511. 

PasUepj  in  reply.  There  can  be^no  animus  revertendi  where  the 
party  is  not  a  free  agent  Therefore,  every  imprisonment  under 
sentence  of  law  must  operate  to  break  the  residence. 

[Coleridge,  J.  Suppose  a  person  committed  on  a  charge  of  felony, 
and,  after  being  imprisoned  for  six  months  in  an  alien  parish,  is  tried 
and  acquitted  and  goes  back  to  his  home,  where  has  he  been  resident 
during  the  six  months  ?  ] 

According  to  The  Queen  v.  Holbeckj  it  would  seem  that  in  such  a 
case  the  residence  would  not  be  affected ;  but  the  present  facts  are 
very  different  Here  the  imprisonment  is  under  sentence  after  trial 
for  felony.  By  his  conviction,  the  felon  becomes  civUiter  mortuus  from 
the  time  when  he  originally  left  his  place  of  residence. 

Our.  adv.  vult 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.    We  are  of  opinion,  in  this  case,  that  the 
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order  of  removal  ought  to  be  quashed.  The  question  turns  entirely 
upon  the  right  conslruetion  of  the  9  &  10  Vict  c.  66,  s.  1,  the  raaterial 
words  of  which  are,  ^*  No  person  shall  be  removable,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any  person,  from  any  parish  in 
which  such  person  shall  have  resided  for  five  years  next  before  the 
application  for  the  warrant ;  provided  always,  that  the  time  daring 
which  such  person  shall  be  a  prisoner  in  a  prison,  or  shall  be  serving 
her  majesty  as  a  soldier,  marine,  or  sailor,  or  reside  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospitals,  or  shall  be  confined  in  a  lunatic 
asylum  or  house  duly  licensed  or  hospital  registered  for  the  reception 
of  lunatics,  or  as  a  patient  in  a  hospital,  or  during  which  any  such 
person  shall  receive  relief  fi'om  any  parish,  or  shall  be  wholly  or  in 
part  maintained  by  any  rate  or  subscription  raised  in  a  parish  in 
which  such  person  does  not  reside,  not  being  a  bona  fide  charitable 
gift,  shall,  for  all  purposes,  be  excluded  in  the  computation  of  time 
hereinbefore  mentioned ;  provided  always,  that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settlement  than  his  or 
her  own,  such  wife  and  children  shall  be  removable  whenever  he  or 
she  is  removable,  and  shall  not  be  removable  when  he  or  she  is  not 
removable."  The  order  of  removal  of  Sarah  Edwards,  wife  of  James 
Edwards,  and  their  children,  firom  the  parish  of  Botherfield  to  the 
parish  of  Hartfield,  their  place  of  settlement,  was  obtained  on  the  21st 
of  March,  1851.  Down  to  the  8th  of  January,  1861,  James  Edwards 
had  continuously  resided  in  Rotherfield  for  more  than  ten  years,  with- 
out having  received  relief  from  any  parish.  On  that  day  he  was 
apprehended  on  a  charge  of  felony  and  committed  to  the  county  gaol, 
which  is  out  of  the  parish  of  Kotherfield.  He  remained  in  prison 
tiiere  till  the  13th  of  March  following,  when  he  was  tried  at  the 
assizes,  convicted  of  felony,  and  sentenced  to  two  years'  imprisonment 
in  a  house  of  correction  out  of  the  parish  of  Rotherfield.  Here  he 
remained  when  the  order  of  removal  was  made.  We  are  to  determine 
whether,  by  reason  of  this  imprisonment,  his  wife  and  children  were 
removable  to  the  place  of  his  settlement  Looking  merely  to  the  first 
enactment  of  the  statute,  they  clearly  were  removable ;  for  that 
requires  that  regard  should  be  had  to  the  state  of  facts  at  the  time 
when  the  warrant  was  applied  for,  and  James  Edwards  cannot  be 
considered  as  being  then  resident  in  the  parish  of  Rotherfield.  If  it 
had  been  found  as  a  fact  that  he  intended  to  return  thither  at  the 
expiration  of  his  sentence,  we  should  have  thought  this  quite  imma- 
terial ;  for  being  imprisoned  in  another  parish,  under  lawful  authority, 
without  any  power  of  leaving  his  prison,  he  cannot  be  considered 
constructively  resident  elsewhere.  Therefore,  if  there  had  been  no 
subsequent  provision  in  the  statute  as  to  imprisonment,  as  soon  as 
James  Edwards  had  been  lawfully  imprisoned  out  of  the  parish  of 
Rotherfield,  the  efiect  of  his  prior  residence  there  to  confer  iiremov* 
ability  on  him  and  his  family  would  have  been  entirely  gone.  But  a 
provision  follows,  ^  That  the  time  during  which  such  person  shall  be  a 
prisoner  in  a  prison  shall,  for  all  purposes,  be  excluded  in  the  com- 

Eutation  of  time  hereinbefore  mentioned."     What  are  the  purposes 
ere  referred  to  ?     These  two  appear  to  be  included  :  first,  computing 
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whether  there  has  been  altogether  a  residence  of  five  years  within  the 
parish  ;  and,  second,  computing  whether  there  has  been  a  continuous 
residence  of  five  years  down  to  the  time  when  the  warrant  is  applied 
for.  Both  must  concur  to  confer  irremovability.  What,  then,  is  the 
intention  of  the  legislature  by  this  provision  ?  First,  that  in  com- 
puting whether  the  pauper  has  resided  altogether  five  years  in  the 
parish,  the  time  during  which  he  has  been  a  prisoner  in  any  prison, 
either  in  or  out  of  the  parish,  shall  be  excluded  trom  the  computation ; 
and,  secondly,  that  the  same  course  shall  be  pursued  in  computing 
whether  there  has  been  a  residence  of  five  years  next  before  the 
application  for  the  warrant,  or  in  other  words  that  the  time  of  the 
imprisonment  shall  neither  tell  in  making  up  the  five  years  nor  shall 
operate  as  a  break  in  the  residence  if  altogether  it  has  continued  for 
five  years.  Looking  to  the  whole  scope  of  this  proviso,  we  think  it 
distinctly  intimates,  that  in  the  computation  to  determine  whether 
the  pauper  is  removable,  certain  periods  of  time  are  to  be  struck  out 
of  the  computation /<7r  all  purposes  ;  and  the  result  is  to  be  arrived  at 
as  if  those  periods  of  time  never  had  existed ;  so  as  to  prevent  the 
pauper  from  taking  advantage  of  them  in  making  up  his  five  years, 
and  to  prevent  the  parish  ofiicers  from  depriving  him  of  the  sUUus  in 
the  parish  which  he  has  acquired,  by  reason  of  any  of  the  occurrences 
enumerated,  some  of  which  were  very  likely  to  happen. 

An  attempt  has  been  made  at  the  bar  to  draw  a  distinction  be- 
tween imprisonment  for  felony  and  imprisonment  for  misdemeanor, 
or  for  non-payment  of  a  penalty  or  of  debt :  imprisonment  for  a 
felony  working  a  break  in  the  residence,  but  not  the  others.  It  would 
have  been  strange  if  the  legislature  had  made  such  a  distinction,  as 
there  is  surely  as  much  reason  for  enacting  that  an  imprisonment  for 
three  years  on  a  conviction  for  perjury  should  deprive  the  person  of 
his  irremovability  as  an  imprisonment  of  three  days  for  stealing  a 
sixpenny  loaf.  But  the  language  employed  includes  all  lawful  im- 
prisonments in  any  prison  without  distinction  of  felony,  misdemeanor, 
or  debt 

With  one  exception,  the  decisions  upon  this  statute  are  all  reconcil- 
able with  the  view  we  now  take  of  it.  That  exception  is  The 
Queen  v.  Salfard.  There  the  pauper  had  been  residing  in  the  parish 
of  Salford  tUrteen  years  preceding  the  date  of  the  order  of  removal, 
except  some  months,  during  which  he  was  imprisoned  in  the  house 
of  correction,  in  another  parish,  under  sentence  for  a  misdemeanor ; 
and  it  was  held  that  this  imprisonment  should  be  included  in  the 
computation  in  considering  whether  he  had  resided  in  Salford  five 

J  ears  next  before  the  application  for  the  warrant,  so  as  to  render 
im  removable.  On  further  consideration  of  the  statute,  we  think 
that  sufficient  efiect  was  not  given  in  that  case  to  the  words  ^^  for  all 
purposes ; "  and  its  authority  is  already  considerably  shaken  by  the 
subsequent  decision  of  The  Queen  v.  UoWeck.  The  Queen  v.  Hali- 
fax^ The  Queen  v.  Seend,  12  Q.  B.  Rep.  133 ;  s.  c.  18  Law  J.  Rep. 
JN.  s.)  M.  C.  12,  and  The  Queen  v.  Bamsley,  Ibid.  193 ;  s.  c.  18  Law 
.  Rep.  (n.  s.)  M.  C.  170,  and  the  cases  in  which  it  was  held  that  ab- 
sence firom  the  parish  under  an  order  of  removal  causes  a  break  in 
VOL.  IX.  27 
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the  residence,  do  not  touch  the  constraction  of  the  provision  in  ques- 
tion, as  it  does  not  extend  to  such  an  absence.  The  pauper  cannot 
possibly  be  considered  resident  in  the  parish  when  he  is  removed  from 
it  by  a  valid  order,  redting  that  he  has  unlawfdUy  intruded  into  it ; 
and  there  is  no  direction  that  this  absence  shall  not  be  taken  into  the 
computation ;  it  therefore  necessarily  makes  a  break  in  the  residence. 
The  decision  in  The  Queen  v.  Pott  Shrigley  may  be  supported  on  the 
ground  that  there  the  husband  of  the  pauper  had  been  transported. 
This  was  an  absence  from  the  parish  which  is  not  met  by  the  provi- 
sion about  the  computaHonj  and  therefore  is  a  break  in  the  resiaence. 
Finally,  we  think  that  The  Queen  v.  Eblbeck  was  well  decided,  fot 
although  there  may  be  difficulty  as  to  a  constructive  residence  in  the 
removing  parish  while  the  pauper  was  lawfully  imprisoned  in  another 
parish  unaer  a  conviction  in  default  of  payment  of  a  fine,  it  comes 
within  our  present  construction  of  the  provision  that  ^  the  time  such 
person  shall  be  a  prisoner  in  a  prison  shall  for  all  purposes  be  excluded 
from  the  computation."  For  these  reasons,  we  are  of  opinion  that 
the  order  of  removal  in  this  case  is  in  violation  of  the  act  of  parlia- 
ment, and  ought  to  be  quashed. 

Order  of  removal  to  be  quashed.^ 


Regina  V,  The  Inhabitants  op  St.  Andrew,  Holborn.* 

Jannaiy  21, 1852. 

Order  of  Removal — 9  4*  10   ^icU  c.  66 — Irremovability  ^^  Impri' 

sonmeni. 

A  pauper  had  resided  in  the  respondent  pariah  for  upwards  of  five  years  next  before  the  ap- 
plication for  a  warrant  for  his  romoTai  excluding  a  period  during  which  he  was  an  inmate 
of  the  workhouse  in  the  said  parish,  and  exdudine  also  two  periods  of  three  weeks,  and 
two  weeks  during  which  he  was  imprisoned  in  a  nouse  of  correction,  situate  out  of  the 
respondent  parish,  under  committals  for  misbehavior  in  the  workhouse :  -^ 

Mddy  that  these  periods  were  to  be  excluded  from  the  conH>utation  for  all  porpoaes,  and  that 
the  pauper  was  conseanently  irremovable  by  reason  of  residence  for  five  years  in  the 
respondent  parish,  within  the  meaning  of  9  &  10  Vict,  c  66,  s.  1. 

Upon  appeal,  at  the  Quarter  Sessions  for  the  county  of  Middle* 
sex,  against  an  order,  dated  the  15th  of  October.  1850,  for  the  removal 
of  T.  Connor  from  the  parish  of  St  Mary,  Islington,  to  the  parish  of 
St  Andrew,  Holborn,  the  court  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case :  — 

The  order  or  warrant  appealed  against  was  for  the  removal  of 
Thomas  Connor,  single  man,  aged  nineteen  vears  (the  illegitimate 
son  of  Ellen  Connor,  deceased)  from  the  said  parish  of  St  Mary, 


1  See  the  next  case. 

B  21  Law  J.  Bep.  (n.  8.)  M.  C.  69 ;  16  Jur.  246. 
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Islington,  to  the  parish  of  St  Andrew,  Holbom,  above  the  bars,  in  the 
county  of  Middlesex,  as  the  place  of  his  last  legal  settlement  And 
the  ground  of  appeal  relied  upon  by  the  uppellants  was,  that  at  the 
time  of  the  application  for  ana  making  of  the  said  order  or  warrant 
of  removal,  the  said  T.  Connor  was  irremovable  from  the  said  parish 
of  St  Mary,  Islington,  under  the  provisions  of  the  statute  9  &  10 
Vict  c  66,  to  amend  the  laws  relating  to  the  removal  of  the  poor, 
because  he,  the  said  T.  Connor,  had  resided  in  the  parish  for  five 
years  next  before  the  application  for  the  said  order,  within  the  true 
intent  and  meaning  of  the  said  statute.  At  the  hearing  of  the  appeal 
evidence  was  given,  and  it  appeared  to  the  Court  of  Quarter  Ses* 
sions  that  the  pauper  had  resided  in  the  respondent  parish  for  up* 
wards  of  ten  years  next  before  the  application  for  the  said  order  or 
warrant,  and  that  he  had  resided  there  for  upwards  of  five  yean 
next  before  the  said  application,  excluding  in  the  computation  of  the 
said  five  years  the  time  during  which  he  was  an  inmate  of  the  work* 
house  of  the  said  parish,  and  excluding  also  the  times  during  which 
he  was  imprisoned  as  hereafter  will  appear.  The  court,  however, 
found  and  determined  that  the  said  pauper  was  removable  from  the 
said  respondent  parish,  and  that  the  said  order  ought  to  be  confirmed, 
as  the  court  considered  that  the  said  residence  in  the  respondent 
parish  was  interrupted,  and  broken  by  the  following  facts :  On  the 
2d  of  January,  1849,  the  said  pauper  being  then  an  inmate  of  the 
workhouse  of,  and  situated  in  the  respondent  parish,  was  charged 
with  misbehavior  in  such  workhouse,  and  was  therefor  ordered  to  be 
imprisoned  for  three  weeks  in  the  house  of  covreotion  for  the  said 
county  of  Middlesex.  The  said  pauper  underwent  such  imprison- 
ment in  the  said  house  of  correction,  which  is  not  situate  in  the  said 
parish  of  St  Mary,  Islington,  but  in  the  neighboring  parish  of  St 
James,  ClerkenweE  [The  case  then  set  out  the  warrant  under 
which  the  said  pauper  was  imfNisoned.]  On  the  27th  of  March,  1850^ 
the  said  pauper  then  again  residing  in  the  workhouse  of,  and  in  the 
respondent  parish,  was  again  similarly  committed  to  the  house  of 
correction  on  a  like  charge  of  misbehavior  in  the  said  workhouse,  and 
on  this  second  occasion  he  suffered  an  imprisonment  of  two  weeks  in 
the  house  of  correction  under  such  last-mentioned  commitment.  On 
the  termination  of  each  imprisonment  the  pauper  immediately  re- 
turned to  and  was  received  in  the  said  workhouse  of  the  respond- 
ent parish,  and  the  court  found  (if  warranted  in  so  finding  from  the 
fact  of  his  actual  return  above  named,  and  having  no  other  evidence  of 
his  intention  before  them,  and  such  finding  be  material  to  the  case) 
that  it  was  always  his  intention  to  return  from  the  time  of  his  com- 
mittal. 

The  question  for  the  opinion  of  the  court  was,  whether  the  impri* 
sonment  described  was  sufficient  to  destroy  the  pauper's  irremova- 
bility from  the  respondent  parish.  If  the  court  should  decide  this 
question  in  the  affirmative,  the  order  of  sessions  was  to  be  quashed 
on  the  ground  of  irremovability.  If  the  court  should  decide  other- 
wise, both  orders  were  to  stand  confirmed. 
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Bodkin^  in  support  of  the  order  of  sessions.^  The  question  depends 
on  the  construction  of  the  9  &  10  Vict  c.  66,  s.  1,  with  reference  to  an 
imprisonment  during  the  five  years  next  before  the  application  for  the 
warrant  The  respondents  contend,  that  wherever  the  pauper  is  taken 
out  of  his  parish  of  residence  by  legal  compulsion,  over  which  he  has 
no  control,  that  a  break  of  residence  is  effected.  The  warrants  under 
which  the  present  pauper  was  committed  were  legal  instruments 
which  he  was  bound  to  obey,  and  it  is  quite  immaterial  for  what 
length  of  time  he  was  detained  under  them.  The  decisions  which 
have  been  come  to  on  this  statute  are,  with  one  exception,  quite  con- 
sistent with  the  view  of  the  respondents.  In  The  Queen  v.  Salfordj 
12  Q.  B.  Rep.  106 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  M.  C.  170,  the  court  de- 
cided that  imprisonment,  or  anv  of  the  other  periods  of  time  specified 
in  the  proviso,  are  only  to  be  aeducted  from  the  computation  of  the 
five  years  if  occurring  in  the  respondent  parish,  and  consequently 
that  an  iniprisonment  in  a  foreign  parbh  constitutes  a  break.  The 
Queen  v.  Halifax^  Ibid.  Ill ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  M.  C.  158 ; 
The  Queen  v.  Seend^  Ibid.  133 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  12 ; 
and  The  Queen  v.  Poit  Shriglei/j  Ibid.  143 ;  s.  c.  18  Law  J.  Rep. 
(n.s.)  M.  C.  33,  are  all  to  the  same  effect  T7ie  Queen  v.  Holbecky 
20  Law  J.  Rep.  (n.  s.)  M.  C.  107 ;  alone  breaks  in  upon  that  cur- 
rent of  authorities.  That  case,  however,  lays  down  no  general 
principle  of  law,  but  leaves  it  as  a  question  of  intention  in  every 
instance.  It  will  be  much  more  convenient  if  a  clear  rule  could  be 
laid  down  applicable  to  all  cases. 

[Lord  Campbell,  C.  J.     What  rule  would  you  suggest  ?] 

Wherever  there  has  been  a  removal  to  prison  by  a  valid  instrument 
of  committal,  and  the»party  has  no  power  of  terminating  his  impri- 
sonment by  his  own  act,  there  a  break  of  residence  has  occurred.  In 
such  a  case  as  the  present,  no  intention  to  return  can  exist,  as  there 
is  no  power  of  returning.  In  The  Queen  v.  JBolbeck  the  facts  were 
somewhat  different  from  the  present  There  the  party  might,  by 
paying  the  penalty,  have  terminated  the  imprisonment. 

[Lord  Campbell,  C.  J.  What  would  be  the  effect  of  imprison- 
ment under  civil  process?] 

There  it  would  depend  on  whether  there  was  an  animus  redeundi^ 
because  the  imprisonment  is  not  itself  the  punishment,  but  is  adopted 
as  a  means  of  enforcing  payment  of  money  due.  The  observation 
in  T/ie  Queen  v.  Holbeck,  that  frivolous  and  collusive  committals  at  the 
instance  of  the  parish  officers  would  be  encouraged,  is  answered  by 
the  fact,  that  any  removal  which  is  fraudulent  has  no  effect  on  the  resi- 
dence.    ITie  Queen  v.  St.  Maryleboncy  Ibid,  44 ;  s.  c.  2  Eng.  Rep.  262. 

[Coleridge,  J.  The  statute  does  not  use  the  term  ^  break  of 
residence."  Are  you  seeking  to  import  that  expression  into  the 
enacting  part  of  the  clause,  or  into  the  proviso  ?] 

The  proviso  does  not  apply  here,  because  there  has  been  no  resi- 
dence, in  fact,  for  five  years,  within  the  respondent  parish.  The 
Queen  v.  Salford. 


^NoY.  19,  before  Lord  Campbell,  C.  J.,  Pattesok,  J.,  and  Coleridge,  J. 
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[CoLBBiPOB,  J.  Independently  of  the  previous  decieions,  and  sup- 
posing there  were  no  proviso,  how  wouloi  you  construe  the  firot  part 
of  the  clause  ?] 

That  depends  upon  what  is  meant  by  the  term  ^  residence."  The 
respondents  contend,  that  the  privilege  of  irremovability  is  only  con- 
ferred where  there  has  been  a  nve  years'  actual  residence  in  the  parish, 
and  the  proviso  excepts  certain  periods  out  of  the  computation  of 
such  residence. 

Pashley^  contri.  The  true  line  to  be  drawn  in  these  cases  is  be- 
tween imprisonment  for  felonies  and  other  classes  of  imprisonment 
The  first  is  per  se  and  necessarily  a  break  of  residence ;  the  latter 
do  not  operate  as  a  deprivation  of  civil  rights,  and  have  not,  there- 
fore, the  same  effect  of  altering  the  domiciL  The  former  is  like  the 
deporkUiOj  the  latter  like  the  relegatio  of  the  civil  law.  [Upon  this 
he  referred  to  several  passages  in  the  Digest  and  civil  and  foreign 
law  writers.] 

[CoLERiDQE,  J.  A  roan  in  England  may  be  transported  for  a  mis- 
demeanor as  well  as  a  felony.] 

For  the  one  offence  he  is  deported :  for  the  other  relegated.  The 
distinction  is  as  wide  in  the  English  law  as  in  the  foreign  law.  The 
crown  has  still  the  privilege  of  "  a  year,  day,  and  waste  "  in  the  pro- 
perty of  felons,  2  Inst  36,  and  therefore  the  convicted  felon  has  no 
place  of  residence  to  return  to.  If  intention  to  return  is  to  be  con- 
sidered, no  distinction  can  be  made  between  imprisonment  for  a  day 
and  any  longer  period. 

[CoLERiDOE,  J.  Can  the  legal  incident  of  a  judgment  be  affected 
by  the  intention  of  the  party  ?] 

If  in  case  of  a  misdemeanor  a  man  at  the  time  of  his  committal 
said  he  had  never  intended  to  return  to  his  house,  that  might  be  im- 
portant as  showing  his  intention.  In  felony  his  intention  would  be 
quite  immaterial.  Unless  treated  as  a  question  of  intention,  it  is 
difficult  to  see  where  the  line  is  to  be  drawn ;  even  imprisonment  for 
non-payment  of  money  under  an  award,  or  for  default  in  pavment 
of  an  instalment  under  a  judgment  in  the  county  court,  would  have 
the  same  effect 

[CoLEHiDOB,  J.  If  residence  is  a  question  of  fact,  is  it  not  for  the 
sessions  to  consider  and  decide  upon  it  ?] 

In  The  Queen  v.  TacolnesUme^  12  Q.  B.  Rep.  157 ;  s.  c.  18  Law  J. 
Rep.  (n.  s.)  M.  C.  44)  the  question  whether  there  was  an  animui 
revertendi  was  held  to  be  one  of  fact  for  the  sessions.  In  the  case  of 
inability  to  pay  a  fine  the  party  goes  to  prison  as  involuntarily  as  in 
any  other  case,  and  the  only  effect  is  that  he  cannot  return  for  a  given 
time.  In  the  instance  of  summary  conviction  the  punishment  of 
transportation  is  never  given,  and  in  those  cases,  at  least,  the  present 
argument  holds  good.  T7ie  Queen  v.  Hblbeck.  He  referred  also  to 
The  Queen  v.  Marylebone. 

Ouv.  adv.  vuU. 

Judgment  was  now  delivered  by — 
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Lord  Campbell,  C.  J.  In  this  case  the  pauper  was  rempved  from 
the  parish  of  Islington  to  the  parish  of  St.  Andrew,  Holborn.  It  is 
admitted  that  this  is  the  place  of  his  settlement^  and  the  only  ques- 
tion is  whether  he  was  irremovable  by  residence  under  9  &  10  Vict. 
c.  66.  The  sessions  found  that  he  had  resided  in  Islington  for  upwards 
of  ten  years  next,  before  the  application  for  the  order  of  removal,  ex- 
cluding a  period  of  three  weeks,  during  which  he  was  imprisoned  for 
misbehavior  in  the  workhouse,  in  the  house  of  correction  for  the  county 
of  Middlesex,  out  of  the  parish  of  Islington,  from  the  2d  of  January, 
1849,  and  excluding  another  period  of  fourteen  days  from  the  27th 
of  March,  1850,  during  which  he  was  imprisoned  in  the  same  house 
of  correction  for  the  like  offence.  On  the  termination  of  each  im- 
prisonment he  immediately  returned  to,  and  was  received  in  the 
workhouse  of  the  parish  of  Islington.  From  this  the  sessions  inferred 
that  it  was  always  his  intention  so  to  return  from  the  time  of  his 
committal. 

It  was  contended  in  a  very  learned  argument,  illustrated  by  many 
texts  from  the  Digest  and  quotations  from  Oiijacitts  and  other  writers 
on  the  civil  law,  that  such  an  imprisonment  according  to  the  just 
construction  of  the  statute  9  &  10  Vict  c.  66,  s.  1,  does  not  operate 
as  a  break  in  the  residence  so  as  to  take  away  irremovability,  because, 
not  being  for  a  felony  but  only  for  a  misdemeanor,  it  resembles  not 
the  deportation  of  the  Roman  code  by  which  civil  rights  were  lost, 
but  relegation,  which  did  not  draw  along  with  it  any  loss  of  civil 
rights.  We  have  arrived  at  the  conclusion  that  the  imprisonment 
does  not  operate  as  a  break  by  the  simpler  and  safer  process  of 
gathering  the  intention  of  the  legislature  from  the  language  of  the  act 
of  parliament  For  the  reasons  which  we  have  stated  in  the  preced- 
ing case.  The  Queen  v.  Hartfield,  ante,  p.  309,  it  seems  to  us  that 
without  the  aid  of  the  proviso  the  imprisonment  would  operate  as  a 
break  in  the  residence,  although  the  conviction  was  not  for  felony, 
and  although  the  pauper  while  in  prison  always  had  the  intention  of 
returning  to  Islington,  as  during  the  three  weeks  and  the  fourteen  days 
he  was  by  lawful  compulsion  confined  in  a  prison  out  of  the  parish  of 
Islington,  and  he  had  no  power  to  return  to  it  till  after  he  had  under- 
gone his  sentence.  Looking  merely  to  residence  under  the  first  en- 
actment of  the  statute,  we  cannot  distinguish  this  absence  from 
absence  under  an  executed  order  of  removal.  But  the  statute  mak- 
ing no  provision  to  exclude  from  the  computation  absence  under  an 
order  of  removal,  does  contain  a  provision  that  the  time  during  which 
the  pauper  shall  be  a  prisoner  in  a  prison  shall  for  all  purposes  be 
excluded  from  the  computation.  Therefore,  as,  excluding  the  two 
periods  of  imprisonment  from  the  computation  in  this  case,   the 

i)auper  had  resided  five  years  in  Islington  next  before  the  application 
or  the  order  of  removal,  we  are  of  opinion  that  the  order  of  removal 
and  the  order  of  Sessions  confirming  it  ought  to  be  quashed. 

Order  of  Sessions  quashed. 
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MOUSLEY   V,    LUDLAM.^ 
November  26, 1851. 

Landlord  and  Tenant  —  Outing  Tenant  —  Custom  of  the  Cotmtry 
—  Charging  Landlord  with  Expense  of  Drainage  dime  without  his 
Knowledge. 

It  is  not  an  unreasonable  custom  that  a  tenant  who  is  bound  to  use  and  cultivate  his  farm 
according  to  the  rules  of  good  husbandry  and  the  custom  of  the  country,  should  be  entitled 
on  quittmg  the  farm  to  charge  his  landlord  with  a  certain  portion  of  the  expense  of  the 
necessary  drainage  of  the  farm  done  without  his  landlord's  consent  or  knowledge. 

This  was  an  action  brought  in  the  County  Court  of  Derbyshire,  by 
the  plaintiff,  an  outgoing  tenant,  against  the  defendant,  his  landlora, 
to  recover  50/.  for  or  in  respect  of  the  plaintiff  having  relinquished 
and  given  up  to,  and  in  favor  of,  the  defendant,  and  at  his  request,  a 
certain  farm,  land,  and  premises,  with  the  appurtenances,  and  the 
benefit  and  advantage  of  work  done,  manure,  soughing  tiles,  and 
other  materials  expended  and  bestowed  by  the  plaintiff  in  and  about 
the  cultivation  and  improvements  thereof,  together  with  stone  posts, 
grass,  herbage,  crops,  chattels,  and  effects  then  growing  and  being 
thereon. 

The  plaintiff  had  been  a  yearly  tenant  to  the  defendant  of  a  farm 
in  Derbyshire,  upon  the  terms  that  the  plaintiff  during  the  tenancy 
should  use  and  cultivate  the  same  in  a  good  and  tenantable  manner 
according  to  the  rules  of  good  husbandry  and  the  custom  of  the 
country.  The  tenancy  had  been  determined  by  a  six  months'  notice 
from  the  landlord,  and  the  plaintiff  pursuant  to  it  had  quitted  posses- 
sion at  Lady-day,  1847.  The  plaintiff's  claim,  or  the  valuation  of 
his  tenant  right,  included  charges  under  each  of  the  heads  mentioned 
in  the  plaint  For  the  draining  which  had  been  done  two  years,  the 
plaintiff  charged  the  landlord  with  five  sevenths,  for  that  which  had 
been  done  only  one  year  with  six  sevenths  of  the  cost  This  drain- 
ing had  been  done  without  the  knowledge  or  consent  of  the  defend- 
ant Evidence  was  given  on  behalf  of  the  plaintiff,  that  according  to 
the  custom  of  the  country  where  the  farm  was  situate  an  off-going 
tenant,  on  quitting  the  farm,  is  entitled  to  claim  &om  the  landlord 
compensation  for  crops  and  other  matters  mentioned  in  the  claim, 
pursuant  to  the  scale  therein  stated,  and  that  the  landlord  was  liable 
to  pay  for  the  draining  and  tiles  whether  the  drainage  was  done  with 
or  without  the  landlord's  knowledge  and  consent  The  defendant's 
witnesses  stated  that  there  was  such  a  custom  where  the  drainage 
was  done  with  the  landlord's  consent,  but  not  otherwise.  The 
case  was  tried  by  a  jury.  The  judge  left  it  to  them  to  say  whe- 
ther the  custom  was  as  stated  by  the  witnesses  for  the  plaintiff,  or 
by  those  for  the  defendant  The  jury  found  for  the  plaintiff,  with 
damages. 

1  21  Law  J.  Bep.  (n.  s.  )  Q.  B.  64 ;  15  Jur.  1107.    Coram^  Colebidoe,  J.,  and 

£BLEy  V. 
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The  defendant  contended,  among  other  things,  that  the  judge 
ought  to  have  directed  the  jury  that  the  alleged  custom  under  which 
the  plaintiff  charged  the  landlord  with  the  expense  of  draining  could 
not  be  supported  in  law. 

Phipsofij  for  the  appellant,  the  defendant  below.  The  direction 
of  the  county  court  judge  was  wrong.  He  ought  to  have  told  the 
jury  that  the  custom  attempted  to  be  set  up  by  the  outgoing  tenant, 
and  which  sought  to  charge  the  landlord  for  drainage  done  without 
his  knowledge  or  consent  was  unreasonable  and  bad.  It  is  impossi- 
ble to  say  that  a  landlord  is  to  be  liable  to  pay  for  any  amount  of 
draining  tiles  that  the  tenant  may  choose  to  put  in.  Certain  farm- 
ing customs  or  usages  are  imported  into  contracts  between  landlord 
and  tenant,  DaUn/  v.  Hirsts  1  B.  &  B.  224  ;  but  no  usage  can  war- 
rant such  an  unlimited  power  as  is  here  claimed. 

[Coleridge,  J.  Is  it  not  involved  in  the  alleged  custom  that  the 
tenant  is  to  farm  according  to  the  rules  of  good  husbandry  ?  Certain 
lands  absolutely  require  drainage  to  make  them  bear.] 

No  such  qualification  was  attempted  to  be  introduced  into  the 
custom  in  the  court  below.  Besides,  it  is  not  found  by  the  juiy 
that  the  drainage  was  necessary  in  this  case. 

[Coleridge,  J.  No  question  was  raised  in  the  county  court  as 
to  the  propriety  of  the  drainage.  The  defendant  merely  contested 
the  riffht  of  the  plaintiff  to  charge  him  for  drainage  done  without  his 
knowledge.] 

The  {daintiff  put  his  claim  forward  without  qualification,  and  the 
jury  found  it  without  qualification. 

Tomlinson^  for  the  respondent,  was  not  called  upon. 

Coleridge,  J.  The  finding  must  be  taken  with  reference  to  the 
terms  upon  which  the  tenant  held  the  farm.  We  must  assume  that 
the  jury  have  found  that  this  draining  is  according  to  the  rules  of 
good  husbandry.  It  seems  to  me  that  it  is  not  an  unreasonable 
custom  that  a  tenant  who  is  bound  to  use  a  fieirm  in  a  good  and 
tenantable  manner,  and  according  to  the  rules  of  good  husbandry, 
should  be  at  liberty,  on  quitting  the  farm,  to  charge  his  landlord  with 
a  portion  of  the  expenses  of  draining  the  land  that  requires  draining 
according  to  good  husbandry,  though  the  drainage  be  done  without 
his  landlord's  knowledge  or  consent  I  think,  therefore,  that  the 
direction  of  the  county  court  judge  is  right,  and  the  judgment  must 
be  affirmed. 

Erle,  J.  I  think  that  the  finding  of  the  jury  fairly  means  that  the 
custom  is,  that  the  drainage  must  be  according  to  the  rules  of  good 
husbandry.  If  a  tenant  contracts  to  hold  according  to  the  custom  of 
the  coun^,  the  usage  of  the  country  becomes  part  of  the  contract. 
It  would  not  be  an  unreasonable  contract  between  landlord  and  ten- 
ant, that  the  tenant  should  be  at  liberty  to  put  in  such  drainage  aa 
was  necessary,  and  that  the  landlord  should  pay  a  portion  of  the  ex- 
pense. If  it  be  not  unreasonable  as  a  contract,  I  do  not  see  that  it  is 
unreasonable  as  a  custom.  Appeal  dismissed^  UfUh  costs. 
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Kilham  v,  Collieb.^ 

NoYember  26, 1851. 

Bighwaj/Sj  Surveyor  of — Irircoming  and  OiU^govng  Surveyor  ^-^ 
Remedy  for  Balance  hy  Vestry  —  Assumpsit  —  Oonstderation — 2?fe- 
ffolity —  Public  Policy, 

The  defendant,  as  surveyor  of  the  highways,  had  incurred  laxve  legal  expenses  in  defendintr 
certain  appeals  against  orders  for  stopping  np  highways,  wiuioat  the  previoos  sanction  of 
the  parisn.  At  a  meeting  of  the  vestry,  where  his  accounts  were  gone  into,  the  items  for 
these  expenses  were  objected  to,  and  opposition  was  threatened  to  he  made  to  his  accounts 
before  the  pustioes.  The  defendant  ultimately  offered  to  pa^  50/.  in  dischai^  of  the 
attomey^s  bill  for  costs,  if  no  opposition  were  offered  to  the  passing  of  his  accounts  before 
the  magistrates.  The  vestry  accepted  the  offer,  and  the  plaintiff  and  other  vestrymen 
signed  a  minute  to  the  above  effect  They  also  entered  and  signed  a  minute  at  the  foot  of 
the  defendant's  account,  that  the  50/.  was  to  be  paid  to  his  successor  in  office,  who  hap- 
pened to  be  the  plaintiff.  The  accounts  were  passed  without  opposition,  but  the  defend- 
ant did  not  pay  the  50/.    The  plaintiff  consequently  sued  him  for  it  in  the  county  court :  — 

Heldf  that  there  was  no  evidence  of  any  contract  with  the  plaintiff  alone  to  entitle  him  to 
maintain  an  action  alone  for  the  50/. :  that  if  the  50/.  was  to  be  treated  as  part  of  the 
balance  of  the  public  money  in  the  nands  of  the  ont^ing  surveyor,  the  method  of 
recovering  it  was  not  by  action  but  by  summary  application  under  the  statute  5  &  6  Will. 
4,  c  50,  s.  103. 

Semble.    That  the  arrangement  with  the  vestry  was  illegal  as  contraiy  to  the  public  policy. 

This  was  an  appeal  by  Kilham,  the  defendant,  from  the  decision 
in  point  of  law  of  the  juage  of  the  county  court  of  Lincolnshire  in 
favor  of  the  plaintiff. 

The  plaint  was  on  contract,  and  stated  that  the  defendant  was  in- 
debted to  the  plaintiff,  Collier,  in  50^,  agreed  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  the  surveyor  of  highways  in  the  parish  of  Tyd 
St.  Mary,  in  discharge  of  all  claims  upon  the  defendant  in  part  or 
respect  of  the  legal  charges  of  Messrs.  Sturton  &  Key  against  the 
parish  of  Tyd  St.  Mary,  aforesaid,  between  the  6th  of  April,  1849, 
and  the  6th  of  April,  1850,  or  in  respect  of  any  balance  appearing 
due  from  the  defendant  to  the  said  W.  Collier,  as  such  surveyor,  on 
the  passing  of  the  accounts  of  the  said  Richard  Kilham,  as  surveyor 
of  the  highways  of  the  said  parish,  for  the  year  ending  the  26th  of 
March,  1850,  and  in  consideration  of  the  withdrawal  of  all  opposi- 
tion by  the  said  Collier  and  by  other  parishioners  of  Tyd  St.  Mary  to 
the  passing  of  the  accounts  of  the  said  A.  Kilham  as  such  surveyor 
of  highways,  as  aforesaid,  by  the  justices  of  the  peace  having  juris- 
diction therein,  the  particulars  of  which  are  hereto  annexed. 

The  particulars  of  the  plaintiff's  demand  were :  —  "To  amount 
offered  by  you  at  a  vestry  meeting  of  the  parish  at  Tyd  St  Mary, 
held  on  the  10th  of  April,  1850,  to  be  paid  towards  the  bill  of 
Messrs.  Sturton  &  Key,  provided  that  no  opposition  were  offered 
to  passing  the  accounts  when  presented  to  the  magistrates  for  their 
approval,  and  which  offer  was  by  such  vestry  accepted.    50/. 

^  21  Law  J.  Bep.  (n.  s.)  Q.  B.  65;  15  Jur.  1175.  Coram^  Colebidob,  J.,  and 
Erie,  J. 
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The  facts  stated  in  the  case  were  these:  —  The  defendant  was. 
surveyor  of  the  highways  of  the  parish  of  Tyd  St  Mary,  in  the 
parts  of  Holland,  in  the  county  of  Lincoln,  for  the  year  ending  the 
26th  of  March,  1850.  At  a  vestry  meeting  of  the  parish,  on  the 
24th  of  March,  1850,  in  which  the  defendant's  accounts  as  surveyor 
were  examined,  strong  objection  was  made  to  an  item  of  106L  lis. 
for  law  expenses  paid  to  Messrs.  Sturton  &  Key,  being  the  extra 
costs  of  certain  appeals  against  orders  for  stopping  up  and  diverting 
certain  highways  in  the  parish,  which  appeals  had  been  defended  by 
the  defendant  without  the  sanction  of  a  meeting  of  the  parishioners 
first  obtained.  At  that  meeting  the  accounts  were  not  passed  and 
allowed  in  the  usual  way,  but  the  meeting  was  adjourned  to  the  10th 
of  April,  and  opposition  to  the  passing  of  the  accounts  before  the 
justices  was  threatened.  At  the  vestry  meeting  held  on  the  10th  of 
April,  at  which  the  plaintiff  was  present,  the  defendant,  by  his 
attorney,  offered  to  the  meeting  to  pay  50/.  himself  towards  Messrs. 
Sturton  &  Key's  bill  if  the  opposition  made  to  the  passing  of  his  ac- 
counts before  the  justices  were  withdrawn.  It  was  resolved  by  a 
majority  of  six^  votes,  the  number  being  ten  to  four,  that  Mr.  Kil- 
ham's  offer  be  accepted.  A  minute  to  that  effect  was  entered  in  the 
minute-book,  and  signed  by  the  plaintiff  and  almost  all  the  parish- 
ioners present  at  the  meeting.  At  the  same  meeting,  at  the  foot  of 
the  defendant's  account,  as  surveyor,  after  the  balance  against  him  of 
92/.  105.  2(2.,  the  words  were  added  by  the  defendant's  attorney  in  the 
defendant's  presence :  —  "To  be  contributed  by  Mr.  Kilham,  pursu- 
ant to  his  proposal,  50/.  Actual  balance,  including  rates  in  arrear, 
142/.  105.  2rf."  Then  followed  an  entry  signed  by  theplaintiff  and 
all  the  parishioners  who  had  signed  the  minute :  —  ^  The  foregoing 
accounts  approved  by  us  in  ves^  assembled  provided  the  sum  agreed 
to  be  contributed  by  Mr.  Kilham  be  paid  by  him  to  his  successor  in 
office  at  the  time  of  his  passing  his  accounto  before  the  magistrates." 
The  plaintiff  had  been  appointed  successor  to  the  defendant,  as  sur- 
veyor of  the  highways,  at  a  vestry  meeting  held  on  the  25th  of 
March  previous.  No  opposition  was  offered  before  the  magistrates, 
who  accordingly  passed  the  accounts.  The  defendant  did  not  pay 
the  50/.  at  the  passing  of  the  accounts ;  the  plaintiff  demanded  it 
afterwards,  but  the  defendant  refused  to  pay  it,  and  this  action  was 
thereupon  brought  in  the  county  court 

On  the  heanng  the  defendant's  attorney  made  various  objections, 
some  of  which  were  relied  upon  in  the  argument  on  appeal,  but  the 
county  court  judge  decided  that  in  point  of  law  the  plaintiff  was  en- 
titled to  recover  the  50/,  and  gave  judgment  accordingly.  A  report 
of  his  judgment  was  set  forth  in  the  case. 

(yjUallepf  for  the  appellant  The  plaintiff  below  as  new  surveyor 
of  the  highways  had  no  right  to  maintain  this  action  against  the  de- 
fendant, his  predecessor  in  office.  The  action,  if  maintainable  at  all, 
ought  to  have  been  brought  by  all  the  members  of  the  vestry  who 
were  present  and  parties  to  the  arrangement  with  the  defendant  for 
the  payment  of  the  50/.     There  was  no  contract  between  the  defend- 
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ant  and  the  plaintiff  alone.  If  the  plaintifi^  as  the  new  surveyor  of 
the  highways,  claims  the  50/.  as  part  of  the  balance  of  the  public 
money  due  from  the  defendant  as  his  predecessor  in  office,  it  is  sub- 
mitted that  no  action  will  lie  on  such  an  account,  but  that  the  former 
must  proceed  by  the  summary  method  pointed  out  by  the  statute  5 
&  6  Will.  4,  c  30,  s.  103,  for  enforcing  payment 

rCoLERiDOE,  J.  refened  to  Vnderhill  v.  mlicatnbey  lifCle.  &  Y.  450.] 

That  case  is  not  distinguishable  from  the  present     Their  debt  for 

corporation  money  for  highway  rates  was  heM  not  to  lie,  inasmuch 

as  the  claim  was  given  by  statute,  and  the  same  statute  provided 

a  particular  remedy.     (He  was  then  stopped  by  the  court) 

J.  Brounij  for  the  respondents.  The  bargain  was  that  the  vestrymen 
would  not  oppose  the  defendant's  accounts,  and  that  the  defend- 
ant should  pav  the  plaintiff  the  50L  The  intention  was  to  put  the 
plaintiff  and  tne  de&ndant  in  the  same  situation  as  if  the  50^  agreed 
to  be  paid  were  part  of  the  balance  due  from  the  latter.  The  vestry- 
men never  intended  to  enter  into  any  personal  contract  The  inten- 
tion of  the  parties  is  the  governing  consideration.  Lanchester  v. 
Frewery  2  Bing.  361,  Wallace  v.  Kelsall,  7  Mee.  &  W.  264 ;  s.  c.  10 
Law  J.  Sep.  (n.  s.)  Exch.  12.  It  was  a  question  of  fact  for  the  judge 
whether  the  contract  was  with  the  plaintiff  alone  or  with  all  the  ves- 
trymen. This  court  will  not  review  his  decision  on  the  question  of 
fact 

[CoLBEiBOE,  J.  What  evidence  is  there  of  any  contract  with  the 
plaintiff  alone  ?] 

It  arises  from  the  documents  and  the  position  of  the  two  surveyors. 
The  surveyor  is  a  sort  of  trustee  for  the  parish.  If  an  agreement  de- 
pends partly  upon  written  documents  and  partly  on  extrinsic  circum- 
stances, what  that  contract  is,  is  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  judge  —  Moore  v.  Oarwoody  4  Exch.  Kep.  681 ; 
s.  c.  19  Law  J.  Rep.  ?N.  s.)  Exch.  15. 

[CoLERinoE,  J.  The  jud£;e  never  says  that  there  was  a  contract 
with  the  plaintiff  alone.  He  says  that  there  was  a  promise  to  pay 
him,  but  the  consideration  for  that  promise  moves  not  from  the  plain- 
tiff, but  from  the  vestry.] 

It  has  been  held  that  the  party  for  whose  benefit  the  promise  is,  may 
bring  the  action. 

[Coleridge,  J.  If  the  plaintiff  be  as  to  this  matter  a  public 
officer,  as  surveyor  of  the  highways,  he  falls  within  the  provisions  of 
the  statute,  and  ought  to  pursue  a  different  course.] 

There  is  no  objection  in  point  of  law  to  the  old  surveyor  making 
a  contract  with  the  new  surveyor  to  pay  him  a  sum  of  money ;  on 
this  contract  the  new  surveyor  might  sue.  This  is  not  an  action  for 
a  penally,  therefore  Stevens  v.  Jeacocke^  11  Q.  B.  Bep.  731 ;  s.  c.  17 
Law  J.  Bep.  (n.  s.)  Q.  B.  163,  is  not  applicable. 

J  Coleridge,  J.  This  certainly  was  not  a  legal  agreement  It  is  a 
acy  to  say  that  the  rate-payers  did  forego  their  right  of  objecting 
to  the  account  It  was  the  vestry,  not  the  rate-payers,  that  agreed 
to  forego  it] 


i 
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It  is  Bubmitted  that  there  is  nothing  contrary  to  pnblic  policy  in 
the  arrangement. 

Coleridge,  J.  I  quite  agree  that  if  there  be  any  evidence  in  this 
case,  as  the  judge  filled  the  situation  of  jur^,  it  would  have  been  for 
him  to  determine  what  weight  was  due  to  it.  Independently  of  his 
own  summing  up,  and  looking  simply  at  the  facts,  I  can  see  no  evi- 
dence whatever  of  any  contract  made  or  intended  to  be  made  between 
the  plaintiff  and  the  defendant.  The  real  contracting  parties  were  the 
defendant  on  the  one  hand  and  the  vestry  on  the  other.  The  inten- 
tion of  the  vestrymen  was,  that  thev  should  see  the  money  first  paid, 
and  if  it  were  not,  that  they  shoula  object  to  the  accounts.  They 
made  no  distinction  between  themselves  and  the  plaintiff  as  an  indi- 
vidual. The  judge  did  not.look  at  the  case  in  the  view  suggested  by 
the  counsel  for  the  respondent ;  but  he  seems  to  have  thought  that 
an  action  might  well  be  brought  upon  the  promise  made  by  the 
defendant  to  the  vestry,  that  he  would  pay  his  successor  in  office.  As, 
therefore,  there  was  no  evidence  of  a  contract  between  the  defendant 
and  the  plaintiff  alone,  the  action  brought  by  the  latter  alone  cannot 
be  maintained. 

Erle,  J.  None  of  the  legal  requisites  of  a  contract  appear  in 
this  case.  A  contract  consists  of  a  consideration  moving  from  the 
party  seeking  to  enforce  it,  and  a  promise  from  the  other  party 
founded  on  that  consideration.  Now,  there  is  no  consideration  from 
the  plaintiff  in  this  case.  What  induced  the  defendant  to  make  the 
promise  to  pa^  the  plaintiff  did  not  move  from  the  plaintiff,  but  from 
the  vestry.  U  was  also  urged  that  the  action  might  be  supported 
on  the  ground  that  the  incoming  surveyor  can  maintain  an  action 
against  the  outgoing  surveyor  for  the  balance  due ;  but  the  answer 
is,  that  the  remedy  is  not  by  action,  but  by  summary  application 
under  the  statute. 

Judgment  reversed. 


Rayner  and  another  V,  Allhusen.^ 

Korember  20,  1851. 

Evidence  —  Inspection  of  Documents  —  Discovery  of  Documents. 

The  Btatate  14  &  15  Vict,  c.  99,  b.  6,  does  not  enable  a  party  to  an  action  to  call  npon  hU 
opponent  to  answer  by  affidavit,  whether  he  has  any  documents  in  hia  possession  relating 
to  the  matters  in  qaestion  in  the  action,  and,  if  any,  to  specify  what  they  are ;  but  it  enti- 
tles him  to  haye  an  inspection  of  all  documents  in  the  possession  of  the  other  party,  mate- 
rial and  relevant  to  the  proof  of  the  case  on  which  the  applicant  relies. 

In  this  case,  which  was  an  action  for  the  price  of  thirty-four  casks 
1  21  Law  J.  Bcp.  (n.  s.)  Q.  B.  68 ;  15  Jar.  1060. 


COURT  OP  QUEEN'S  BENCH,  1851-62.    32S 


Bftyiier  v,  AUhoflen. 


of  tallow,  an  application  was  made,  on  the  part  of  the  defendant, 
under  the  stat.  14  &  15  Vict  c.  99,  s.  6,  for  a  rule  itm,  calling  upon 
the  plaintiffs  to  show  cause  why  the  defendant  should  not  be  at  liberty 
by  himself,  his  attorney,  or  agent,  to  inspect  the  books  kept  by  the 
plaintiffs,  and  now  in  their  possession  or  power,  containing  any  entry, 
memorandum,  or  minute  relating  to  the  matters  in  question  in  the 
cause,  or  containing  any  memorandum,  entry,  or  statement  of  account 
between  the  plaintiffs  and  Messrs^  Bendixen  &  Co.,  or  between  the 
plaintiffs  and  the  defendants  relating  to  the  matters  in  question  in  the 
cause,  and  in  particular  all  invoices,  bought  and  sold  notes,  letters, 
and  other  documents  in  the  possession  or  power  of  the  plaintiffs  relat- 
ing to  the  purchase  by  them  of  the  thirty-four  casks  of  taUow ;  and 
that  the  defendant  should  be  permitted  by  himself,  his  attorney,  or 
agent  to  take  extracts  from  and  copies  of  all  or  any*  of  the  books  or 
documents  so  far  as  related  to  the  matters  in  question  in  the  cause ;  and 
that  the  plaintiffs  should  be  required  to  state  upon  their  oaths,  whe* 
ther  or  not  the  allegations  contained  in  the  affiaavits  used  by  the  de» 
fendant  in  support  of  the  application  are  true,  and  whether  or  not  the 
plaintiffs  have  in  their  possession  or  power  any,  and  if  any  what  books, 
memoranda,  notes,  invoices,  letters,  or  documents  relating  to  the  mat- 
ters in  question;  and  that  the  plaintiffs  should  show  cause  why 
they  should  not  be  ordered  to  produce  the  same. 

The  plaintiffs  were  tallow  brokers  and  commission  agents  in  Lon*» 
don.  The  defendant  was  a  soap  manufacturer  at  Gateshead,  in  the 
county  of  Durham,  and  had  employed  various  brokers,  and  among 
others  the  plaintiffs  on  some  occasions,  to  purchase  tallow  for  him. 
The  defenaant  also  employed  Mr.  BendLxen,  who  was  a  general  mer- 
chant and  commission  agent  in  London,  to  buy  taUow  for  him  ;  but 
he  stated  in  his  afhdavit  that  he  never  authorized  Bendixen  to  em- 
ploy any  agent  or  broker  to  make  purchases  on  his  behalf,  and  parti- 
cularly that  he  never  authorized  him  to  employ  the  plaintiffs  as 
agents ;  and  that  he  had  always  paid  and  settied  with  Bendixen  for 
any  goods  purchased  by  Bendixen  for  him 

The  action  was  assumpsit  for  money  paid,  money  lent,  goods  sold 
and  delivered,  goods  bargained  and  sold,  work  and  labor,  and  on  an 
account  stated. 

Pleas.  Never  indebted  and  payment;  on  which  issues  were 
joined. 

The  plaintiff's  particulars  stated  that  the  action  was  brought  to 
recover  517t  for  cash  paid,  lot  money  and  brokerage,  in  respect  of 
thirly-four  casks  of  taUow  purchased  by  the  plaiuti&  at  public  sale 
in  May  last ;  and  that  they  also  claimed  the  same  sum  in  respect  of 
the  same  goods  as  goods  sold  and  delivered. 

The  defendant's  affidavit  further  stated  that  he  believed  that  Ben- 
dixen, as  his  agent,  had  purchased  the  thirty-four  casks  of  tallow 
from  the  owners  through  the  medium  of  the  plaintifis  as  agents  or 
brokers  for  Bendixen,  and  that  they  were  not  the  owners  of  the  taUoWi 
and  acted  in  the  purchase  as  brokers  only,  and  that  they  had  deUver* 
ed  to  Bendixen  a  note  in  writing  of  the  purchase,  stating  it  to  be  on 
account  of  Bendixen ;  that,  according  to  the  usage  of  the  tallow  trade, 
VOL.  IX.  28 
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neither  the  owners  of  the  tallow  nor  their  brokers  could  look  to  any 
one  but  Bendixen  for  the  price ;  that  he,  the  defendant,  had  paia 
Bendixen  for  all  tallow,  including  the  price  of  the  thirty-four  casks, 
purchased  by  him  for  the  defendant.  He  added,  that  he  believed  it 
was  materiflu  and  necessary  for  his  defence  that  the  inspection  prayed 
for  by  the  motion  should  be  granted. 

November  18.  Manistyy  in  support  of  the  application.  This  appli- 
cation is  in  the  nature  of  a  bill  of  discovery.  It  is  submitted  that 
the  statute  14  &  15  Vict  c.  99,  s.  6,  gives  the  court  power  to  make 
this  order.  The  statute  clearly  contemplates  that  this  court  will  be 
able  to  compel  a  discovery  in  all  cases  in  which  the  Court  of  Chan- 
cery would  grant  it.  If  that  be  not  the  effect  of  the  statute,  if  it  only 
enables  the  court  to  grant  inspection,  and  the  privilege  of  taking 
copies  of  documents,  the  statute  is  nearly  nugatory,  for  this  court  had 
already  such  power  with  regard  to  documents  in  which  the  parties 
were  jointly  interested.  The  defendant  is  unable  to  swear  what 
book  or  document  will  show  the  nature  of  the  transaction. 

[Earle,  J.  —  Your  application,  in  fact,  calls  upon  the  plaintiffs  to 
answer  the  matters  of  the  affidavits.] 

Yes.  The  plaintiffs  should  first  state  whether  they  have  any  such 
documents,  and  specifv  them,  and  then  state  any  objection  that  they 
may  have  to  their  production. 

Our.  adv.  vuU. 

Erlb,  J.  now  said —  The  court  is  of  opinion  that  part  only  of  your 
application  ought  to  be  granted.  The  power  conferred  by  the  recent 
statute  does  not  extend  to  the  calling  upon  the  other  party  to  make 
answer  to  the  matters  charged  against  him  in  your  affidavits,  but  it  en- 
titles an  applicant  to  a  rule  nisi  for  the  inspection  of  aU  documents 
which  he  judges  will  be  material  and  relevant  towards  the  proof  of  the 
case  on  which  he  relies,  and  respecting  which  his  affidavits  raise  the 
presumption  that  thev  are  in  the  possession  of  his  adversary.  The 
defendant,  therefore,  is  entitled  to  a  rule  calling  upon  the  plaintiffs  to 
show  cause  why  the  defendant  should  not  be  at  liberty  by  himself  or 
his  attorney  to  inspect  and  take  copies  of  all  documents  and  books 
in  the  plaintiff's  possession,  so  far  as  the  same  relate  to  this  action. 
The  statute  by  no  means  authorizes  you  to  inspect  generally  the 
mercantile  books  of  your  opponent. 

Rule  refused  in  part. 

Rule  nisi  as  to  the  rest.^ 


I  The  following  iras  the  fonn  of  the  rule  ntn,  which  was  ultimately  made  absolute  in 
its  terms :  — 

Upon  reading  the  affidaTit  of  W.  Grossman,  another  affidavit  of  the  said  W. 
Crossman,  and  ue  affidavit  of  the  defendant,  it  is  ordered  that  the  plainliffs,  upon  no- 
tice of  this  rule  to  be  given  to  their  attorney,  shall,  upon  Friday,  the  25th  day  of  No- 
vember, instant,  show  cause  why  they  should  not  produce  to  the  defendant,  his  attor- 
ney or  agent,  all  books,  memoranda,  notes,  invoices,  letters,  or  documents  in  their 
posseanon  or  power,  containinj^  any  entr^  or  statement  of  account  between  the  said 
plaintiffs  and  Messrs.  C.  Bendu^en  &  Co.  in  the  affidavit  of  the  defendant  mentioned, 
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Korember  25, 185L 

Evidence — Inspection  of  Documents '^  Statute  —  Bill  of  Discovery. 

The  Btatate  14  &  16  Vict,  e.  99,  a.  6,  does  not  enable  a  party  to  an  action  to  aeaidi  generally 
op^nenf  8  books  and  papers  with  a  yiew  of  detecting  a  flaw  in  his  opponent's  case,  bnt 
entitles  him  to  inspect  those  docnments,  and  those  only,  in  his  opponent's  possession 
which  are  releyant  to  the  case  on  which  tiie  applicant  relies.  The  applicant  cannot,  by 
alleging  that  his  opponent  is  in  possession  of  documents  material  to  the  issnes  to  be  main- 
tained by  the  former,  compel  the  latter  to  make  affidayits  in  answer,  to  discoyer  whether 
he  has  any  such  docnments  in  his  possession,  and  to  specify  what  they  are. 

This  was  a  motion,  on  the  part  of  the  defendant,  for  a  role  calling 
upon  the  plaintiff  to  show  cause  why  he  should  not  produce  to  the 
defendant  and  his  attorney,  and  allow  either  of  them  to  take  copies 
of,  or  extracts  from,  all  papers,  books,  documents,  and  writings  in  the 

Eossession  or  under  the  control  of  the  plaintiii^  relating  to,  or  contain* 
ig  any  entnr  relating  to  an  action  of  migg'  v.  Scott^  or  relating  to  tlie 
defence  of  the  defendant  in  this  action,  and  also  the  writ,  briefs,  and 
other  proceedings  in  the  said  action  of  Bugg  v.  Scott^  and  all  copies 
of  the  letters  written  by  the  plainti£f  in  this  action  to  the  plaintiff  in 
the  said  action  of  Bugg  v.  Scott,  and  to  the  defendant  in  this  action ; 
and  that  in  the  mean  time  proceedings  be  stayed. 

Th6  present  action  was  brought  by  Galsworthy,  the  plaintiff,  who 
was  an  attorney,  for  wOrk  and  labor  as  an  attorney,  to  recover  his 
costs  of  a  certain  action  of  Bugg  v.  ScOtt,  which  he  had  brought  and 
conducted  as  attorney  for  the  then  plaintiff,  on  the  retainer,  as  he  al* 
leged,  of  the  present  defendant,  Norman* 

The  present  defendant  pleaded  the  general  issue. 
The  affidavit  of  the  present  defendant's  attorney  showed  that  the 
writ,  the  briefs,  and  other  proceedings  in  the  action  of  Bugg  v.  Scott 
were  in  the  possession  of  the  plaintiff,  and  that  the  plaintiff  had 
copies  of  letters  written  by  him  to  Bugg,  and  also  certain  journals, 
day-books,  legers,  and  other  books,  containing  entries  relating  to 
the  action  of  Bugg  v.  Scott ;  that  the  deponent  beueved  that  there  was 
a  good  defence  to  the  action  on  the  merits,  but  that  the  defendant 
could  not  make  out  his  defence  without  inspection  and  copies  of  the 
papers  and  books,  or  extracts  thelrefrom.  There  had  been  a  previous 
^-^— ^^»^p^— ^^— »i^i^-^— ^— »^^— ^^■— — ■»— ^— ~— —— — — ~™-^'^— — ^■— -^i™— ^"    ■  j-^i^i— ^-^— »— ^-^^i^^ 

or  between  the  plaintiffs  and  the  said  defendant  relating  to  tiie  matters  in  question  in 
this  cause,  and  in  particular  all  bot^ht  and  sold  notes,  purchase  notes,  letters,  inyoicesy 
and  other  documents  in  the  possession  orpower  of  the jpiaintiffs  relating  to  thepurchase 
by  them  of  tiie  tiiirty-four  caua  c^  tdlow  in  the  said  amdayits  mentioned  or  rererred  to. 
And  why  the  said  defendant  should  not  be  at  liberty  by  himself,  his  atUwney  or  agent, 
to  inspect  all  or  any  of  the  said  books  and  documents,  and  take  extracts  from  or 
copiesof  allor  any  of  the  said  books  or  documents,  so  far  as  the  same  relate  to  the  matters 
in  question  in  tiiis  cause ;  and  why  the  said jpkuntiffs  should  not  produce  all  or  any  of  the 
said  books  and  documents  upon  the  trial  or  this  cause,  and  in  the  mean  time  proceed- 
ings be  stayed. 

1 21  Law  J.  Bep.  (n.  &)  Q.  B.  70 ;  15  Jnr.  1061. 


328    COURT  OP  QUEEN'S  BENCH,  1851-52. 

Galsworthy  v.  Norman. 


application  for  a  more  extended  order  before  the  same  judge  at  cham** 
bers.  ... 

November  18.     T.  Jones  was  heard  in  support  of  the  motion. 

[Erle,  J.  The  order  which  I  was  prepared  to  grant  at  chambers 
(but  which  did  not  satisfy  the  defendant)  went  nearly  as  far  as  your 
present  application.  You  must  raise  a  presumption  that  the  papers 
>9dshed  to  be  produced  are  relevant  to  the  defence  set  up  by  the  ap* 
plicant.  The  defendant  at  chambers  wanted  to  go  beyond  this,  and 
asked  for  an  order  granting  power  for  an  indefinite  search  among  the 
plaintiff's  papers.  I  do  not  think  that  an  attorney  should  be  com- 
pelled to  allow  a  hostile  party  to  inspect  every  entry  in  his  journal, 
but  that  the  attorney  should  be  at  liberty  to  say  that  this  is  the  only 
entry  relating  to  the  matter,  and^that  that  shoidd  be  inspected.] 

Rule  nisi. 

Power  now  showed  cause.  If  the  rule  were  made  absolute  in  its 
terms,  the  defendant  might  go  to  the  plaintiff's  office  and  look  through 
all  his  books  with  a  view  of  finding  out  a  flaw  in  the  plaintiff's  case* 

T«  Jones^  in  suppprt.of  the  rule.  The  rule  should  be  to  compel  the 
plaintiff  to  produce  all  papers  relative  to  the  defendant's  defence. 

Erle,  J.     The  defendant  is  not  entitled  to  search  the  plaintiff^s 

J>apers,  with  a  view  of  finding  out  some  invalidity  in  the  case  put 
brward  by  the  plaintiff.  But  the  act  of  parliament  authorizes  him 
to  search  for  any  papers  that  may  support  the  case  on  which  the  de* 
fendant  relies.  The  affidavits  show  that  the  point  at  issue  is,  whe- 
ther the  plaintiff  conducted  the  suit  of  Bug^  v.  Scottj  on  the  retainer 
of  Bugg,  or  of  Norman,  the  present  defendent  The  rule,  therefore, 
should  be  absolute  to  call  upon  the  plaintiff  to  produce  all  papers  and 
documents  in  his  possession  or  under  his  control,  relative  to  the 
question  whether  the  cause  of  Bwg  v.  Scott  was  conducted  on  the 
retainer  and  credit  of  Bugg,  as  affirmed  by  the  defendant '  It  has 
been  contended,  by  Mr.  S&nisty,  in  a  previous  application^  under 
this  act  of  parliament,  that  the  affidavit  of  the  applicant  should  allege 
affirmatively  that  there  are  papers  in  his  opponent's  possession  rela- 
tive to  the  question  in  issue ;  and  that  the  other  side  should  thereupon 
be  called  upon  to  swear  whether  there  are  such  papers,  and  whether 
they  are  or  are  not  in  his  possession,  and  to  specify  what  they  are. 
I  have  consulted  my  learned  brothers  on  this  matter,  and  we  are  of 
opinion  that  the  statute  does  not  entitle  us  to  take  the  course  sug- 
gested, which  would  be  in  effect  to  permit  the  applicant  to  file  a  bill 
of  discovery. 

Rule  absolute,^ 


1  Rayner  y.  AUhuserif  ante^  p.  824. 

3  The  role  as  drawn  up  was,  **  that  the  plaintiff  pixxlace  to  the  defendant  and  his 
attorney,  or  either  of  them,  and  allow  them  or  either  of  them  to  take  copies  of,  or  ex- 
tracts from,  all  papers,  books,  docmnents,  and  writings  in  the  possesion  or  under  tlie 
control  of  the  plaintiior,  relating  to  or  containing  any  entry  relating  to  the  question 
whether  the  action  of  Bugg  y.  Scoti  was  conducted  on  tae  retainer  and  credit  of  the  said 
Bugg,  and  that  in  the  moan  time  proceedings  be  stayed.** 
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MoNTAQUE  t;*  Smith.^ 

Kovember  S5,  1851. 

Special  Jury  ^^  Neglect  of  Defendant  to  issue  Process'^  IVial  by  a 
Common  Jury — Mistrial — 6  Oeo.  4,  c.  60,  s.  30. 

Where  a  defendant  had  obtained  a  rale  for  a  special  jnrr  and  the  special  jury  had  been  le^ 
dnced  and  strack  by  the  parties,  but  the  defendant  took  no  steps  to  issae  special  jury  pro- 
cess or  to  sunmon  the  jorors,  and  the  cause  was  tried  by  a  common  joiy,  the  court  set 
aside  the  trial  for  iiregmarity. 

[Hddam  y.  Beaoiderk  (3  Exch.  Bep.  658 ;  B.  0.  18  Law  J.  Bep.  (k.  b.)  Exch.  227,)  doabted, 
bat  followed.    Eds.J 

A  RULE  had  been  obtained  in  this  case,  calling  upon  the  plaintiif  to 
show  cause  why  the  trial  which  had  taken  place  should  not  be  set 
aside  for  irregularity,  with  costs. 

The  following  were  the  facts  upon  which  the  rule  was  founded : 
On  the  27th  of  October,  a  rule  for  a  special  jury  was  obtained  by  the 
defendant  and  served  upon  the  plaintifPs  attorney.  On  the  following 
day  the  cause  was  marked  by  tne  defendant  as  a  specicd  jury  cause, 
ana  on  the  30th  of  October,  both  parttcs  attended  to  nominate  the 
jury,  and  on  the  31st  of  October,  the  special  jury  was  reduced  and 
struck  by  both  parties.  On  the  Ist  of  November,  the  plaintiff  ob- 
tained an  order  at  chambers  that  the  cause  shduld  be  tried  at  the 
second  sittings  in  term  by  a  common  jury,  <<  the  defendant  to  be  at 
liberty  to  get  a  special  jury  to  attend  if  he  can."  The  plaintiff  accord- 
ingly issued  common  instead  of  special  jury  process,  and  the  defend- 
ant took  no  steps  to  summon  the  specisd  jurors,  and  the  cause  was 
tried  at  the  second  sittings  in  term  by  a  common  jury,  and  a  verdict 
found  for  the  plaintiff. 

Lush  now  showed  cause  against  the  rule.  It  is  contended  by  the 
plaintiff  that  this  trial  is  void  under  the  Jury  Act,  6  Greo.  4,  c.  50,  s. 
30,  which  enacts,  that  after  a  special  jurv  has  been  struck  <'  the  jury 
so  struck  shall  be  the  jury  to  be  returned  for  the  trial  of  the  issue." 
But  those  words  are  merely  directory  to  the  sherriff,  and  do  not  pre- 
vent the  cause  being  tried  by  a  common  jury.  It  is  still  the  duty  of 
the  party  obtaining  the  special  jury  to  take  all  the  necessary  steps  to 
secure  their  attendance.  Here  the  defendant  neglected  to  summon 
the  jurors,,  and  ought  not  now  to  be  heard  to  object  that  the  cause 
was  tried  by  a  common  jury.  If  a  plaintiff  obtains  a  rule  for  a  spe- 
cial jury,  he  may  abandon  his  rule  at  any  time  and  try  by  a  common 
jury,  and  the  neglect  to  summon  the  jurors  by  a  defendant  amounts 
to  an  abandonment  of  the  rule  by  him.  In  Holt  v.  Meddowcroft^  4 
M.  &  S.  467,  there  was  no  evidence  of  any  intention  to  abandon  the 
rule,  and  if  the  jury  do  not  attend  without  any  default  of  the  par- 
ties, the  cause  cannot  be  tried  by  any  other  jury. 

[Lord  Campbell,  C.  J.     That  is  decided  by  The  King  v.  Perry,  6 

>  21  Lav  J.  Bep.  (M.  s.)  2  B.  7S. 
28' 
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Teim  Rep.  453.  But  Archer  v.  Bamfordj  1  Car.  &  P.  64,  shows,  that 
if  the  defendant  fails  to  summon  his  special  jury  the  cause  may  be 
tried  by  a  conmion  jury.  It  was  certainly  Lord  Tenterden's  practice 
to  try  special  jury  causes  by  common  juries  under  such  circumstances 
at  the  end  of  the  day.] 

Haldane  v.  Beauelerk  has  certainly  introduced  a  new  course  of 
practice,  and  one  which  will  be  most  mconvenient  if  adhered  to.  But 
in  that  case  there  was  nothing  to  show  that  the  defendant  had  aban- 
doned his  rule  for  a  special  jury.] 

TLoRD  Campbell,  C.  J.  Suppose  the  defendant's  attorney  had 
written  to  say  that  he  did  not  intend  to  try  by  a  special  jury,  surely 
the  cause  might  be  well  tried  by  a  common  jury. 

That  must  be  the  reasonable  view ;  and  what  has  here  occurred  is 
equivalent  to  such  an  abandonment  of  the  rule. 

[Coleridge,  J.  The  special  jury  panel  which  is  returned  is  still  in 
existence.     Can  there  be  two  jury  panels  for  the  trial  of  a  cause  ?] 

The  common  jury  process  is  only  interfered  with  conditionally, 
upon  the  special  jury  process  being  properly  issued  to  the  sheriff  and 
the  jurors  summoned.  At  all  events,  if  this  be  an  objection  to  the 
trial  it  may  be  placed  on  the  record,  and  brought  before  the  court,  by 
way  of  error  in  fact 

Pashlepj  in  support  of  the  rule.  The  statute  6  G«o.  4,  c  50,  s.  30, 
is  imperative  that  ii  the  jury  so  struck  as  aforesaid  shall  be  the  jury 
returned  for  the  trial  of  the  said  issue,"  and  that  has  always  been 
construed  as  meaning  that  the  jury  when  reduced  must  try  the  cause. 

[Lord  Campbell,  C.  J.  Formerly  the  jury  was  struck  by  the  oflB- 
cer  of  the  court,  and  reduced  by  the  parties.] 

The  terms  are  now  used  as  synonymous.  The  books  of  practice 
also  are  uniform  that  the  plaintiff  is  bound  to  issue  the  process  and 
summon  the  special  jury,  even  if  obtained  by  the  defendant,  if  the 
jury  has  been  reduced.  If  the  sole  object  be  delay,  the  defendant  does 
not  reduce  the  jury  list  Tidd's  Prac  793,  9th  ed. ;  Lush's  Prac.  447 ; 
and  Haldane  v.  Beauelerk.  What  occurred  in  Archer  v.  Bamford  is 
probably  explained  by  the  special  jury  not  having  been  struck.  All 
that  appears  in  the  report  is  that  the  cause  appeared  in  the  Lord 
Chief  Justice's  list  marked  as  a  special  jury  cause.  That  would  be 
done  before  the  special  jury  was  struck  or  reduced.  At  all  events, 
Sdldane  v.  Bea/uclerk  is  a  direct  decision  by  which  this  court  will  be 
bound 

Lord  Campbell,  C.  J.  I  feel  bound  by  Haldane  v.  Beauelerk^ 
although  I  entertain  great  doubt  of  the  soundness  of  that  decision. 
If  I  were  free  I  should  certainly  hold  the  contrary  to  what  I  find  there 
laid  down,  because  I  should  not  have  considered  that  the  statute  casts 
upon  the  plaintiff  the  duty  of  summoning  the  special  jury,  which  the 
defendant  has  obtained  merely  for  delay.  I  should  have  thought  that 
the  language  of  the  statute  6  Geo.  4,  c  60,  s.  30,  was  to  be  construed 
as  subject  to  an  implied  condition,  that  the  defendant  still  kept  his 
rule  alive  and  intended  to  act  upon  it    If  he  were  to  give  express 
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notice  to  the  plaintiff  that  he  had  abandoned  his  rule  for  a  special 
jnry,  or  if  he  were  to  do  any  act  tantamount  to  giving  such  a  notice, 
I  have  always  thought  that  the  cause  might  then  be  tried  by  a  com- 
mon jury.  Now,  here  I  think  there  is  what  is  equivalent  to  an  aban* 
donment  of  the  rule  by  the  defendant  However,  after  great  consi- 
deration, looking  to  the  interpretation  put  upon  the  Jury  Act  by  the 
Court  of  Exchequer,  I  will  express  no  other  opinion  in  this  case,  ex- 
cept that  I  feel  bound  by  BcUdcme  v.  Beauclerk.  In  points  of  prac- 
tice it  is  extremely  desirable  that  there  should  be  an  uniformity  of 
proceeding  in  all  the  courts.  I  trust  that  we  may  soon  see  an  entire 
alteration  in  the  course  of  proceedings  as  respects  special  juries. 

Patteson,  X,  Coleridge,  J.,  and  Wiohthan,  J.  concurred. 

Ruk  absolute^ 


HOLDOATE   V.   SlIQHT.^ 
Kovember  25, 1851. 

Attorney -^^  Effect  of  Want  of  Certificate. 

Under  the  statute  6  &  7  Vict  c  73,  if  an  nnoertificated  attorney  acts  as  an  attorney,  his  acts 
are  yalid  as  regards  other  persons,  though  he  cannot  maintain  any  action  or  suit  for  the 
costs  of  business  done  while  he  is  without  a  certificate. 

So  held  in  the  case  of  an  attestation  to  a  warrant  of  attorney  by  an  nnoertificated  attorney. 

This  was  a  motion,  by  the  defendant,  to  set  aside  a  warrant  of 
attorney,  on  the  ground  that  it  was  not  properly  attested  by  an  attor- 
ney for  the  defendant,  being  attested  by  an  attorney  who  had  not 
taken  out  his  certificates  for  ^veral  years. 

Malcolm  showed  cause.  The  want  of  a  certificate  on  the  part  of 
the  attesting  attorney  does  not  affect  the  validity  of  the  warrant  The 
cases  which  may  be  cited  to  show  that  an  uncertificated  attorney  cannot 
act  as  an  attorney  are  under  the  old  law.  Under  the  present  statute, 
the  6  &  7  Vict,  c  73,  the  law  is  different  Verge  v.  Doddj  Tidd's 
New  Prac  279,  which  shows  that  an  uncertificated  attorney  could  not 
be  a  good  attesting  witness  to  a  warrant  of  attorney,  is,  as  stated  by 
Lord  Denman,  C.  J.,  in  Price  v.  Carter j  7  Q.  B.  Rep.  838 ;  s.  c.  14 
Law  J.  Bep.  (n.  s.)  Q.  B.  140,  overruled  altogether.  The  reason  for 
the  decisions  against  the  competency  of  the  attorney  under  the  old 
law  proceeded  upon  the  enactment,  that  if  an  attorney  did  not  take 
out  his  certificate  in  due  course,  he  could  not  do  so  without  read- 
mission,  and  that  he  was  not  in  fact  an  attorney  until  readmitted  as 
such.     Under  the  recent  statute,  readmission  is  no  longer  requisite 

1 21  Law  J.  Bep.  (n.  b.)  Q.  B.  74. 
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to  entitle  an  uncertificated  attorney  to  take  out  his  certificate.  Ap* 
plication  to  a  judge  is  all  that  is  requisite  to  authorize  the  Regisfarar 
to  issue  the  certificate.  The  party  remains  an  attorney  for  all  the 
purposes  of  his  clients,  though  liable  to  penalties  for  the  neglect  in 
taking  out  Ms  certificate. 

Pearson^  in  supporf  of  the  rule.  It  is  a  valid  objection  to  the  war^ 
rant  of  attorney  that  the  attesting  attorney  had  not  taken  out  his  cer- 
tificate. Verge  y.  Dodd  and  Wallace  v.  Arocldepf  5  DowL  P.  C.  695, 
are  still  in  point  Price  v.  Carter  turned  on  a  question  of  fraud  and 
on  the  general  principle  of  estoppeL  The  recent  statute  has  made  no 
alteration  of  the  law  in  this  respect.  It  requires  that  the  attesting 
attorney  should  be  a  person  competent  to  fulfil  the  duties  of  an  attor- 
ney, and  therefore  that  he  should  have  taken  out  his  certificate. 

Erle,  J.  I  am  of  opinion  that  an  attorney,  though  he  is  uncertifi- 
cated maybe  a  ^ood  attesting  attorney  to  a  warrant  of  attorney.  The 
statute  6  &  7  Vict  c  73,  s.  2,  enacts,  that  no  person  shall  act  as  an 
attorney  unless  admitted  and  enrolled  and  otherwise  duly  qualified. 
Admission  and  enrolment  are  considered  conditions  precedent  to  the 
power  of  acting  as  an  attorney.  But  when  we  come  to  section  26, 
the  clause  relating  to  the  eiSect  of  the  want  of  a  certificate,  we  find 
the  provision,  that  no  person  who  as  an  attorney  shall  sue,  prosecute, 
or  carry  on  any  action,  suit,  or  other  proceeding  without  having  pre- 
viously obtained  a  stamped  certificate,  shall  be  capable  of  maintain- 
ing any  action  for  his  fees  for  cairjins  on  such  business.  It  seems  to 
me,  therefore,  that  an  attorney,  though  uncertificated,  may  do  acts  in 
his  capacity  of  attorney  which  shall  be  valid,  but  that  the  result  will 
be  that  he  will  in  such  case  lose  his  fees. 

Rule  discharged. 


Walker  v,  Clements.^ 

KoTember  15,  1850. 

IdmiUUionS'^  Set-off—  Stat.  21  Jac,  1,  c.  16,  s.  3. 

In  cases  under  stat  21  Jac  1,  c.  16,  s.  3,  tho  Statute  of  Limitations  is  not  a  bar  to  a  set-off, 
unless  the  six  years  hare  expired  before  the  action  is  brought. 

Therefore,  where,  to  a  plea  of  setK>ff,  plaintiff  replied  that  the  cause  of  set-off  did  not  accrue 
within  six  years  of  the  commencement  of  the  suit  or  the  pleading  of  the  plea,  the  implica- 
tion was  held  bad  on  special  demurrer. 

Assumpsit.     The  declaration  (which  recited  a  writ  issued  31st  Oc- 


1  15  Q.  B.  Bep.  1046. 
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tober,  1849)  was  for  work  and  labor  as  an  attorney,  money  paid,  and 
on  an  account  stated. 

Plea,  (dated  30th  November,  1849,)  among  others :  That  ^<  plain* 
tiff,  before  and  at  the  time  of  the  commencement  of  this  suit,  was, 
and  from  thence  hitherto  had  been  and  still  is,  indebted  "  to  defendant 
in,  &c.  (on  a  promissory  note  and  two  bills  of  exchange,  and  for  rail* 
way  shares  and  certificates  of  ownership  of  shares  in  companies,  scrip 
certificates,  goods,  and  chattels,  sold,  transferred,  and  delivered,  money 
lent,  money  paid,  money  had  and  received,  interest,  and  money  due 
on  divers  accounts  stated) :  which  sums  exceeded,  &c. ;  and  defend- 
ant offered  to  set-off,  &c.  (in  the  common  form.) 

Replication  (dated  8th  December,  1849) :  That  the  said  supposed 
debts  and  causes  of  setoff  '<  did  not,  nor  did  any  part  thereof,  arise 
or  accrue  at  any  time  within  six  vears  next  before  the  commence*, 
ment  of  this  suit  or  the  pleading  oi  the  said  plea."     Verification. 

Special  demurrer,  assigning  causes  which,  so  far  as  regards  the  de- 
cision of  the  court,  will  sufficiently  appear  from  the  argument. 

ReWf  for  the  defendant  The  question  is,  whether  the  six  years 
given  by  stat.  21  Jac.  1,  c.  16,  s.  3,  are  to  be  reckoned,  when  the  sta* 
tute  is  insisted  upon  in  answer  to  a  plea  of  set-off,  from  the  com- 
mencement of*  the  action  or  from  the  pleading  of  the  plea.  Even  if 
they  are  to  be  reckoned  from  the  plea,  the  replication  is  bad  on  spe- 
cial demurrer  at  least :  if  it  sets  up  two  defences  it  is  bad  for  dupli- 
city :  if  it  sets  up  one  only,  the  expiration  of  the  time  before  plea 
pleaded,  it  is  true  that,  if  the  six  years  expired  before  the  commencement 
of  the  action,  they  would  also  have  expired  before  the  plea  pleaded : 
but  this  is  argumentative,  though  the  argument  is  d  fortiori :  and 
the  replication  in  this  respect  is  like  the  plea  in  Burroughs  v.  Hbdg* 
softj  9  A.  &  E.  449,1  which,  in  order  to  set  up  a  defence  on  the  ground 

1  Rew  referred  ako  to  a  case  of  Parker  t.  GiUj  in  wbich  this  court  acted  upon  the 
authority  of  Burroughs  v.  Hodgson.  It  was  an  action  of  assumpsU  to  recover  the 
amount  of  an  attorney's  bill  of  costs.  Plea :  ^*  that  the  plaintiff  did  not  at  any  time  one 
month  before "  action  brought,  deliver  a  signed  bill  ^*  pursuant  to  the  statute  in  such 
case  made,  but  therein  wholly  fiiiled  and  made  de&ult,  contrary  to  the  form  of  the 
said  statute."  Demurrer,  on  the  grounds  that  the  plea  cQd  not  allege  that  the  plaintiff 
did  not,  "  one  calendar  month  ^  before  action  deliver  such  bUl ;  and  that  the  averment 
that  he  did  not  deliver  such  bill  "  one  month  "  before  action  was  an  averment  on  which 
no  material  or  sufficiently  certain  issue  could  be  taken.  The  case  was  argued  in  Tri- 
nity term,  (June  4th,)  1847.  PAtpson,  for  the  defendant,  in  the  absence  of  the  plain- 
tiff's counsel,  commenced,  and,  after  citing  Hart  y.  Middletonj  2  Car.  &  K.  9,  to  show 
that  "  monUi "  in  commercial  matters  meant  calendar  month,  and  Lang  v.  Dale^  1  M. 
&  S.  Ill,  (see  Simpson  y.  Margitson^  11  Q.  B.  23,)  to  show  that  the  meaning  might  vary 
according  to  die  intention  of  the  parties,  contended  that,  with  reference  to  the  subject- 
matter  of  the  plea,  and  the  statute  therein  referred  to,  6  &  7  Vict  c.  78,  s.  87,  *'  month  " 
in  the  plea  must  be  taken  to  mean  ^*  calendar  month,"  (see  RyaUs  y.  The  Q^een,  11 
Q.  B.  781) ;  that  an  averment  of  non-delivery  within  twenty-eight  days  would  have 
been  sufficient ;  and  that  the  plaintiff  could  not  complain  that  the  issue  had  been  nar- 
rowed to  his  own  advantage.  J.  J,  Lowndes,  contrii,  contended  that  the  plea  was  ar- 
ffumentative,  and  that  it  tendered  an  immaterial  issue ;  and  he  cited  burroughs  y. 
nodgscn,  9  A.  &  £.  499.  He  was  then  stopped,  Lord  Denmav,  C.  J.,  observing  that 
the  case  cited  was  conclusive,  and  the  rest  m  the  court  (Patteson,  Coleridge,  and 
Erlr,  JJQ  concurring ;  and  judgment  was  given  for  the  plaintiff.  (From  the  notes 
of  H.  Davison,  Esq.) 
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that  the  case  was  within  the  jarlBdiction  of  a  Court  of  Requests,  al* 
leged  that  the  defendant  was  not  indebted  to  the  plaintiff  beyond  a 
sum  named,  being  less  than  the  sum  up  to  which  ihe  court  had  juris- 
diction ;  and  this  was  held  bad  on  special  demurrer,  as  leading  to  an 
immaterial  issue.  Again,  if  the  six  years  are  to  be  reckoned  from 
the  commencement  of  the  action,  the  replication  is  bad  for  tendering 
an  immaterial  allegation  as  to  the  time  reckoned  from  the  plea,  and 
is  also  bad  for  duplicity.  See  Wriff/U  v.  WaUSy  3  Q.  B.  89 ;  Alexafh 
der  V.  Towfdey^  5  M.  &  O.  300.  This  construction  of  the  statute 
seems  most  consistent  with  principle ;  and  the  ordinary  form  of  plead- 
ing agrees  with  it;  but  no  great  reliance  can  be  placed  on  the  last- 
mentioned  circumstance,  because  the  rule  that  the  statute  must  be 
replied  to  a  plea  of  set-off  is  recent  [He  referred  to  Chappie  v.  DuT' 
9ton,  1  C.  &  J.  1  ;i  Bull.  N.  P.  180;  and  Remington  v.  8tevens,2  Str. 
1271.]  The  terms  of  the  statutes  of  set-off,  2  Geo.  2,  c  22,  s.  13, 
8  Geo.  2,  c.  24,  s.  4,  which  are  later  than  the  Statute  of  Limitations, 
supply  no  argument  Sect  4  of  Lord  Tenterden's  Act,  9  Geo.  4,  c. 
14,  does  not  point  out  from  whence  the  time  is  to  be  reckoned.  The 
application  of  the  Statute  of  Limitations  to  set-off  originated,  not  in 
positive  enactment,  but  in  a  kind  of  equitable  view  taken  by  the 
courts ;  it  was  thought  right  that  the  staleness  of  the  demand  should 
operate  equally  in  favor  of  both  parties. 

[Lord  Ca-mpbell,  C.  J.  The  mutuality  of  debt  must  exist  at  the 
time  of  action  brought] 

That  was  decided  in  Evans  v.  Prosser^  3  T.  B.  186,  and  Richards 
V.  James  J  2  Exch.  471 ;  and  it  seems  to  show  that  the  limitation  must 
be  reckoned  from  that  time.  Any  other  view  would  lead  to  this  in- 
justice ;  that  the  defendant  might  not  bring  an  action  on  his  claim, 
knowing  that  the  plaintiff  had  a  daim;  whereas  the  plaintiff,  by 
issuing  his  writ  and  not  declaring  till  the  defendant's  right  of  action 
was  barred,  might  avail  himself  of  his  own  claim  and  get  rid  of  the 
demand  against  him. 

[Coleridge,  J.  The  defendant  might  in  such  a  case  sue  on  his 
own  claim,  and  force  the  plaintiff  to  set  off  the  counter-claim.] 

The  defendant  would  then  lose  the  costs  of  the  action.  And,  on  such 
a  view,  the  defendant  would  lose,  of  the  six  years,  all  the  time  be- 
tween the  writ  and  the  plea  pleaded.  Where  an  action  was  com- 
menced by  capias^  the  defendant  was  held  to  bail  for  the  balance 
only,  which,  therefore,  must  have  been  taken  at  the  commencement 
of  the  suit 

Lushy  contra.  The  general  question  does  not  arise :  the  replication 
shows  that  the  statute  has  run  against  the  set-off  upon  each  of  the 
constructions.  The  plaintiff  does  not  say  that  one  or  the  other  period 
has  expired,  but  that  both  have  expired.  The  correct  view  seems  to 
be  that  the  debt  must  exist  both  at  the  time  of  the  action  brought 
and  at  that  of  plea  pleaded.     And,  as  the  set-off  is  not  insisted  upon 


1  See  Owen  v.  De  Beauvoir,  16  M.  &  W.  547.    Also  Ford  ▼.  Ihmford^  8  Q.  B. 
683. 
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till  pleaded,  the  plea  is  in  the  nature  of  an  action  broaghti  and  the 
time  should  be  reckoned  from  that 

ReWj  in  reply,  was  stopped  by  the  court 

Lord  Campbell,  C.  J.  I  think  the  plea  bad.  The  set-off  is  sub« 
stitated  for  a  cross  action.  When  are  we  to  suppose  that  cross  action 
brought  ?  Clearly  at  the  time  of  the  commencement  of  the  plaintiff's 
action,  since  a  set-off  not  then  existing  cannot  be  insisted  upon. 

Coleridge,  J.  I  am  of  the  same  opinion.  A  set-off  must  be 
available  as  a  cross  action  would  be. 

WioHTMAN,  J.,  and  Erle,  J.,  concurred. 

Judgment  for  the  defendant. 


Regina  V,  The  Recorder  of  Liverpool.^ 

KoYember  23,  1850. 

Pauper —  Order  of  Removal — Appeal 

Two  justices  in  and  for  a  connty  remored  a  panper  from  a  township  in  the  borongh  of  L.  in 
tiiat  connty  to  a  parish.  The  orerseers  of  the  parish,  within  twentj-one  days  iSter  notice 
of  Uie  order,  ffare  notice  of  appeal  to  the  next  quarter  sessions  for  the  county.  They  ap- 
pealed to  the  Dorongh  sessions  of  L.,  but  did  not,  within  twenty-one  days,  give  any  further 
notice  of  appeal ;  and  tiiieir  appeal  was  dismissed  for  want  ox  notice  of  appeal  to  the  bo- 
rough sessions : — 

Hddf  1.  That  no  appeal  lay  to  the  county  sessions,  though  the  order  appealed  against  was 
made  by  justices  for  the  county,  who  had,  within  the  borough,  concurrent  jurisdiction 
with  the  Dorongh  justices. 

2.  That  the  notice  given  was  a  sufficient  notice  of  appeal,  within  stat  11  &  12  Vict.  c.  31,  s. 
9,  the  erroneous  statement  that  the  appeal  would  be  made  to  the  county  sessions  being 
merely  surplusage. 

Rule  absolute  for  a  mandamus  to  hear  the  appeal. 

Pashley  had  obtained  a  rule  nisi  for  a  mandamus  commanding  the 
Recorder  of  Liverpool  to  enter  continuances  and  hear  an  appeal  from 
an  order  of  two  justices  for  the  county  of  Lancaster,  removing  a  pau- 
per from  the  township  of  Everton,  in  the  borough  of  Liverpool,  to  the 
parish  of  Llanbelig,  in  the  county  of  Carnarvon.  The  facts  of  the 
case  were  as  follows. 

The  old  charter  of  Liverpool  containing  no  non-intromittent  clause, 
the  county  justices  had  jurisdiction  within  the  borough.  Two  jus- 
tices in  and  for  the  coun^  of  Lancaster  made  an  order  removing  the 
pauper  from  the  township  of  Everton,  which  lies  within  the  borough 

M6  Q.  B.  Bep.  1070. 
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of  Liverpool  in  the  county  of  Lancaster,  to  Llanbelig*  The  over- 
seers of  the  removing  township  sent  the  notice  of  chargeability  and 
notice  of  grounds  of  removal  to  the  overseers  of  Llanbelig,  who  with* 
in  twenty-one  days  gave  notice  that  they  should  appeal  to  the  next 
quarter  sessions  for  the  county  of  Lancaster.  After  twenty-one  days 
had  elapsed,  they  discovered  that  the  township  was  within  the  bo- 
rough, and  that  the  appeal  should  have  been  to  the  borough  sessions ; 
and  then  they  gave  notice  that  they  meant  to  appeal  to  the  borough 
sessions.  The  quarter  sessions  for  the  county  were  held  first ;  and  no 
appeal  was  entered  there.  Then  the  borough  sessions  were  held; 
and  the  appeal  was  entered  and  respited.  At  the  next  borough  ses- 
sions the  appeal  came  on  to  be  hea^d ;  and  the  respondents'  counsel 
required  the  appellants  to  prove  their  notice  of  appeal.  This  being 
done,  it  was  objected  that  the  notice  of  appeal  to  the  county  sessions 
was  not  a  sufficient  notice  of  appeal  to  the  borough  sessions ;  and,  on 
that  ground,  the  appeal  was  dismissed. 

Robert  Hall  now  showed  cause.  This  is  the  first  occasion  there 
has  been  to  consider  the  construction  of  stat.  11  &  12  Vict  c.  31, 
B.  9. 

[Lord  Campbell,  C.  J.  The  words  there  used  are,  "  if  notice  of 
such  appeal  be  not  given."  Can  you  argue  that  a  notice  saying 
"  we  shall  appeal,"  without  adding  more,  would  not  be  a  notice-  of 
appeal  ?  For,  unless  you  can  support  that  position,  it  would  seem 
that  the  erroneous  statement  that  the  appeal  would  be  to  the  county 
sessions  was  but  surplusage,  and  could  not  mislead  the  officers  of  the 
township.] 

It  might  mislead ;  for  the  order  is  made  by  county  justices ;  and, 
though  an  appeal  lies  to  the  borough  sessions,  it  would  lie  to  the 
county  sessions  as  well.  In  Regina  v.  Justices  of  Lancashire^  12 
Q.  B.  305,  the  appeal  was  against  an  order  under  stat  8  &  9  Vict 
c.  126,  s.  58,  made  by  two  justices  of  the  county  acting  within  the 
borough  of  Manchester ;  and  this  court  held  the  appeal  to  the  county 
sessions  proper.  The  appeal  against  such  an  order,  by  stat.  8  &  9 
Vict.  c.  126,  s.  62,  is  to  be  in  like  manner  as  if  the  order  were  a  war- 
rant of  removal.  It  is  sufficient  if  there  be  a  misleading ;  for  the  ses- 
sions must  be  taken  in  the  present  case  to  have  found  that  there  was 
one  in  fact. 

[Lord  Campbell,  C.  J.  By  stat  5  &  6  Will.  4,  c.  76,  s.  105,  the 
court  of  quarter  sessions  for  the  borough  shall  have  cognizance  of  all 
matters  cognizable  by  any  court  of  quarter  sessions  of  the  peace  for 
counties  in  England.  The  statute  makes  the  place  of  appeal  depend, 
not  upon  the  place  for  which  the  justices  acted,  but  upon  the  place 
in  which  they  acted.  Here  they  were  county  justices ;  but  the  re- 
moval was  from  the  borough.] 

Pashley^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.    I  am  of  opinion  that  this  rule  must  be 
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made  abeolnte.  There  is  no  doubt  that  the  proper  jtuiBdiction  to 
which  to  appeal  from  this  order  of  removal  was  the  borouffh  sessions^ 
not  those  of  the  coQnty.  The  words  of  stat  5  &  6  Wifi.  4,  c.  76, 
8. 105,  are  clear  and  unambiguous.  Then  it  cannot  be  contended 
that  the  notice  of  the  officers  of  the  parish  mean  to  appeal  is  not  "  a 
notice  of  appeal"  because  there  is  coupled  with  it  a  statement  that 
the  appeal  was  to  be  to  the  county  sessions.  That  was  merely  an 
enoneous  surplusage,  which  could  not  mislead. 

CoLERiDOE,  J.,  and  Erle,  J.,  concurred.^ 

Bade  absolute. 


in  the  exchequer  chambeb. 
Henderson  v.  Eason.' 

Norember  26, 1851. 

Account^  Action  of^-  Bailiff —  B£ceiving  more  than  just  Share. 

If  one  of  two  tenants  in  common  sol^y  occupy  the  land,  farm  it  at  his  own  cost,  and  take  the 
podaoe  for  his  own  benefit,  faia  co-tenant  cannot  maintain  an  action  of  account  against  the 
rormer,  imdor  the  statute  4  Anne,  c.  1 6,  &  27,  as  his  bailiff,  bjr  reason  of  the  fonner  having* 
received  more  than  comes  to  his  just  share  and  proportion. 

The  statute  applies  to  cases  where  rent  or  payment  in  money  or  in  kind  due  in  respect  of  the 
premises,  is  received  from  a  third  partv  by  one  co-tenant,  who  retains,  for  his  own  use,  the 
\diole  or  more  than  his  proportional  snare. 

This  was  an  action  of  account,  brought  in  pursuance  of  an  order  of 
the  Lord  Chancellor,  who  was  not  satisfied  with  the  decision  of  the 
Court  of  Queen's  Bench,  in  favor  of  the  plaintiff,  in  a  previous  action 
of  account,  brought  by  order  of  the  Court  of  Chancery.  The  plead- 
ings in  the  present  action  were  identical  with  those  in  the  former  case 
of  Eason  v.  Henderson^  12  Q.  B.  Rep.  986 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  Q.  B.  69. 

The  issues  were  tried,  at  the  Guildhall,  London,  on  the  14th  of  De- 
cember, 1849,  before  Coleridge,  X  The  same  facts  were  found  as 
stated  in  the  previous  case,  with  the  additional  fact,  that  the  premises 
were  worth  300/.  per  annum  to  let.  The  learned  judge,  in  pursuance 
of  the  previous  judgment  of  the  court,  directed  the  jury  that  the  facts 


^  Wightnian,  J.,  was  not  in  court 

>  21  Law  J.  Rep.  (n.  s.)  Q.  B.  S2.    Coram^  Fabkb,  B.,  Aldbbson,  B.,  Ma^ulb,  J., 
CaEsswELL,  J^  Williams,  J.  and  Mabtik,  B. 
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stated  in  evidence  were  conclusive  evidence  on  the  first  issue,  and 
presumptive  evidence  on  the  second  issue. 

On  this,  a  bill  of  exceptions,  setting  out  the  facts,  was  tendered  on 
behalf  of  the  defendant 

The  jury  found  for  the  plaintiff  on  both  issues. 

May  14.  Watsonj  ( CUasby  with  him)  for  the  plaintiff*  in  enror,  the 
defendant  below.  The  direction  of  the  learned  judge  was  ertoneous. 
The  question  is,  whether  this  action  will  lie  upon  the  statute  4  Anne, 
c.  16,  s.  27.  It  would  not  lie  at  common  law,  for  the  deceased  never 
was  appointed  baUiff  of  his  co-tenant,  and  it  could  not  be  brought 
against  an  executor.  The  statute  only  applies  when  one  co-tenant 
has  received  more  than  his  just  share,  and  such  receipt  must  be  averred 
in  the  declaration,-— Co.  Litt  172  a,  200  6,  and  Wheeler  v.  Hbme^ 
WiUes,  208.  The  judgment  on  this  case  in  the  Court  of  Queen's 
Bench,  which  seems  to  say  that  whether  any  thing  is  due  or  not  is 
matter  of  account,  is,  it  is  submitted,  contrary  to  the  true  construction 
of  the  statute.  It  does  not  appear,  in  this  case,  whether  the  occupa- 
tion was  beneficial  or  not  There  is  no  presumption  in  point  of  law 
that  the  deceased  made  any  profit  of  the  land.  K  a  tenant  in  posses- 
sion cultivates  land  with  his  own  capital  at  a  profit,  it  is  not  equitable 
that  another  tenant  in  common  who  has  risked  nothing,  and  could 
not  be  called  upon  in  case  of  loss,  should  share  in  those  profits.  At 
common  law,  the  action  of  account  lay  against  a  bailiff  not  only  for 
what  he  had  made,  but  for  what  he  might  have  made ;  under  the 
statute  of  Anne,  no  action  is  maintainable  for  what  the  co-tenant 
might  have  made.  If  the  auditors  found  that  nothing  was  due  from 
the  tenant  in  possession  in  this  case,  the  judgment  would  be  repug- 
nant to  the  judgment  that  he  should  account,  for  that  judgment  must 
presume  that  he  had  received  more  than  his  just  share,  since  he  is  not 
a  bailiff  until  he  has  received  more  than  his  share.  The  first  issue, 
therefore,  in  reality,  includes  the  second,  Sturton  v.  Richardson^  13 
Mee.  &  W.  17 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  281. 

[Maule,  J.  If  one  tenant  in  common  receives  from  any  tenant  of 
the  land  more  than  a  moiety  of  the  rent,  he  would  be  accountable  as 
having  received  more  than  his  share ;  but  if  he  received  only  half  the 
rent,  I  am  inclined  to  think  that  he  would  not  be  accountable.  The 
argument  on  the  other  side  must  go  the  length  of  saying  that  he 
would  be  accountable  as  bailiff  in  such  a  case.] 

It  would  be  almost  impossible  to  take  such  an  account  as  is  prayed 
for.  MMahon  v.  Burchell^  2  Ph.  127,  shows  the  opinion  of  Lord  Cot- 
tenham  that  the  statute  does  apply  to  a  case  like  the  present 

June  19.  Channellj  Serg.,  (Barrow  with  him)  for  the  defendant  in 
error,  the  plaintiff  below.  The  facts  stated  are,  it  is  submitted,  con- 
clusive evidence  that  the  testator  was  bailifi;  and  presumptive  evidence 
that  he  has  received  more  than  his  just  share.  The  effect  of  the  sta- 
tute is  to  make  the  co-tenant  in  possession  bailiff,  to  be  liable  to  ren- 
der an  account  by  reason  of  the  relation  that  subsists  between  them  ; 
but  though  he  is  such  bailiff  to  account,  he  is  not  to  account  for  mis- 
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management,  but  only  for  what  he  has  received  more  than  his  just 
share  and  proportion.  The  judgment  quod  computet  is  purely  interlo- 
cutory under  the  statute,  and  may  not  lead  to  any  final  judgment 
against  the  bailiff  any  more  than  in  an  action  of  account  at  common 
law, — Bac.  Abr.  tit.  "  Account,"  G.  It  is  merely  an  inquiry  into  the 
fact  whether  accountability  exists.  The  statute  provides  that  the 
party  in  whose  favor  the  balance  is,  should  pay  the  cost«  of  the  audit- 
ors. That  provision  shows  that  the  statute  did  not  contemplate  that 
the  balance  should  of  necessity  be  in  favor  of  the  plaintiff  It  is  im- 
{naterial  whether  the  tenant  in  possession  receives  rent  or  the  profits 
of  the  land.  In  either  case  he  is  accountable.  Thomas  v.  Thomas^  19 
Law  J.  Rep.  (n.  s.)  Exch.  175,  was  referred  to. 

CUasby  replied. 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by  — -  ^ 

Parke,  B.  This  case  was  heard,  before  us,  at  the  sittings  after  last 
Trinity  term.  It  was  an  action  of  account  founded  on  the  statute  of 
the  4  Anne,  c.  16,  by  Bobert  Eason  against  the  executor  of  his  co* 
tenant  in  common,  fidward  Eason.  The  declaration  states  that  the 
Easons  were  co-tenants  in  common  In  fee  in  equal  undivided  moieties 
of  messuages  and  lands,  that  Edward  Eason  had  managed  the  whole, 
and  had  received  and  taken  the  rents  and  profits  thereof  for  the  com- 
mon profit  of  the  plaintiff  and  Edward  Eason  deceased,  and  as  bailiff 
of  the  plai]}tiff  of  what  Edward  Eason  received  more  than  his  just  share 
and  proportion  thereof,  to  render  a  reasonable  account  thereof  to  the 
plaintiff  and  his  said  share  thereof  according  to  the  form  of  the  statute. 
There  is  an  averment  that  Eason  in  his  lifetime  received  more  than 
his  just  share  and  proportion  of  the  rents,  issues,  and  profits  of  the 
said  tenements,  that  is  to  say,  the  whole  of  the  rents,  issues,  and  pro- 
fits, and  had  not  rendered  an  account  to  the  plaintiff.  There  were  two 
pleas  to  the  declaration.  The  first  traverses  that  Edward  Eason  had 
the  care  and  management  of  the  whole  of  the  said  tenements,  to  re- 
ceive and  take  the  rents  and  profits  thereof  to  the  common  profit  of 
the  plaintiff  and  Edward  Eason  as  the  bailiff  to  the  plaintiff,  and  of 
what  he  received  more  than  his  just  share  and  proportion,  to  render  a 
reasonable  account  to  the  plaintiff  according  to  the  statute.  The 
second  plea  denied  that  Eason  received  more  than  his  just  share  and 
proportion  of  the  rents,  issues,  and  profits. 

Issue  being  joined  on  these  pleas,  evidence  was  given  that  the  two 
Easons  were  tenants  in  common,  in  fee,  of  a  messuage  and  farm,  and 
about  one  hundred  and  thirty-two  acres  of  land,  firom  November,  1833, 
to  November,  1839,  during  which  time  Edward  Eason  occupied  the 
whole  on  his  own  account,  the  plaintiff  occupying  no  part ;  that  he 
cultivated  the  same  on  his  own  account  solely  and  appropriated  the 
produce  to  his  own  use,  and  that  he  cropped  the  farm  in  the  usual 
way,  and  kept  the  usual  quantity  of  live  and  dead  stock  and  farmed 
weU,  and  that  he  received  all  the  produce  of  the  farm  and  sold  it  on 
his  own  accomit. 
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On  the  trial,  before  my  brother  Coleridge,  tihie  plaintiff's  coun- 
sel insisted  that  this  evidence  was  conclusive  on  the  first  issue,  and 
presumptive  evidence  on  the  last  issue  in  favor  of  the  plaintifi)  and 
so  the  learned  judge  held  in  compliance  with  the  ruling  tof  the 
Court  of  Queen's  Bench  on  a  special  case  between  the  same  par- 
ties. That  case  was  stated  by  leave  of  a  judge  in  an  action  brought 
by  order  of  the  late  Vice  Chancellor  of  England.  The  Lord  Chan- 
cellor, we  are  told,  was  dissatisfied  with  that  proceeding  for  certain 
reasons  wholly  immaterial  to  be  inquired  into  by  us,  and  directed 
this  action  to  be  brought,  in  which  the  important  question  between 
these  parties  is  to  be  settled.  There  is  no  doubt  as  to  the  law  before 
the  statute,  the  4  Anne,  c.  16 ;  if  one  tenant  in  common  occupied  and 
took  the  whole  profits,  the  other  had  no  remedy  against  him  while  the 
tenancy  in  common  continued,  unless  he  was  put  out  of  possession, 
when  he  misht  have  his  ejectment,  or  unless  he  appointed  the  other  to 
be  his  bailiff  as  to  his  undivided  moiety,  and  the  other  accepted  that 
appointment,  in  which  case  an  action  of  account  would  lie  as  against 
the  bailiff  as  in  the  case  of  the  owner  of  the  entirety  of  an  estate. 
Until  the  statute  of  Anne  this  state  of  the  law  continued  That  sta- 
tote  jNTovides,  by  section  27,  that  an  action  of  account  may  be  brought 
and  maintained  ^  by  one  jduit  tenant  and  tenant  in  common,  his  exe- 
cutors or  administrators,  against  the  other  as  bailiff  for  receiving  more 
than  comes  to  his  just  share  and  proportion,  and  against  the  executes 
and  administrator  of  such  joint  tenant  or  tenants  in  common."  De> 
clarations  framed  on  this  stetute  vaiy  £rom  those  at  common  law,  and 
it  is  an  essential  averment  in  tibiem  that  the  defendant  has  received 
more  than  his  share.  That  was  held  in  the  case  of  Wheeler  v.  Home 
and  Sturton  v.  RichardsofL  Under  the  stetute  of  Anne  a  tenant  in 
common  is  bailiff  only  by  virtue  of  his  receiving  more  iiian  his  just 
share,  and  as  soon  as  he  does  so  is  answerable  only  for  so  much  as  he 
actually  receives,  as  is  fully  explained  by  Lord  Chief  Justice  Willes 
in  the  case  above  cited ;  he  is  not  responsible  as  bailiff  at  common 
law  for  what  he  might  have  made  without  his  wilful  default  It  is  to 
be  observed,  the  statute  does  not  mention  lands  and  tenements,  or  any 
particolar  subject;  every  case  in  which  a  tenant  in  common  receives 
more  than  his  just  share  is  within  the  statute,  and  an  account  will  lie 
when  he  does  so  receive,  but  not  otherwise.  It  is  to  be  observed,  also, 
the  receipt  of  rents,  issues,  and  profits  is  not  mentioned,  but  simply  the 
receipt  of  more  than  comes  to  his  just  share ;  and  further  he  is  to  ac- 
count when  he  receives  and  takes  more  than  comes  to  his  just  share. 
What,  then,  is  a  receiving  of  more  than  comes  to  his  just  share  within 
the  meaning  of  the  provisions  of  the  statute  of  Anne  ?  It  appears  to 
us  that,  construing  the  act  according  to  the  ordinary  meaning  of  the 
words,  this  provision  of  the  stetute  applies  only  to  cases  where  one 
tenant  in  common  receives  the  money  or  something  else  fix)m  another 
person,  to  which  both  co-tenants  are  entitled,  simply  by  reason  of  their 
being  tenants  in  common  and  in  proportion  to  their  interest  as  such, 
and  of  which  the  one  receives  und  keeps  more  than  his  just  share  accord- 
ing to  that  proportion.  The  stetute,  therefore,  includes  all  cases  where 
two  are  tenants  of  land  leased  to  a  third  party  at  a  rent  payable  to 
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each,  or  where  there  is  a  rent-charge,  or  any  money  payment  or  pay- 
ment in  kind  due  to  them  from  another  person,  and  where  one  receives 
the  whole  or  more  than  his  proportionate  share  according  to  his  inte- 
rest in>the  subject  of  the  tenancy.  There  is  no  difficulty  in  ascertain- 
ing the  share  of  each,  and  determining  when  one  has  received  more 
than  his  just  share,  and  if  he  has,  he  becomes  as  such  receiver  in  that 
case  the  bailiff  of  the  other,  and  must  account  But  when  we  seek  to 
extend  the  meaning  of  the  statute  beyond  the  ordinary  meaning  of  its 
words,  and  to  apply  it  to  cases  in  which  one  has  enjoyed  more  of  the 
benefit  of  the  subject,  or  made  more  by  its  occupation  than  the  other, 
we  have  insuperable  difficulties  to  encounter.  There  are  obviously 
many  cases  in  which  a  tenant  in  common  may  occupy  and  enjoy  the 
land  or  other  subject  of  tenancy  in  common  solely,  and  have  all  the 
advantage  to  be  derived  from  it,  and  yet  it  would  be  most  unjust  to 
make  him  pay  any  thing.  For  instance,  if  a  dweUing-house  or  room 
is  solely  occupied  by  one  tenant  in  common  without  ousting  the  other, 
or  a  chattel  is  used  by  one  tenant  in  common  and  nothing  is  received, 
it  would  be  most  inequitable  to  hold  that  by  the  simple  act  of  occu- 
pation or  user,  without  any  agreement,  he  should  be  liable  to  pay  a 
rent  or  any  thing  in  the  nature  of  compensation  to  his  co-tenant  for 
that  occupation,  to  which,  to  the  fuU  extent  to  which  he  enjoyed,  he 
had  a  perfect  right.  It  appears  impossible  to  hold  such  a  case  to  be 
within  the  statute,  and  an  opinion  to  that  effect  was  expressed  by 
Lord  Cottenham  in  W Mohan  v.  BurchelL  Such  cases  are  clearly  out 
of  the  operation  of  the  statute.  Again,  there  are  many  cases  where 
profits  are  made  and  are  actually  taken  by  one  co-tenant,  yet  it  is 
impossible  to  say  that  he  has  received  more  than  comes  to  his  just 
share.  For  instance,  if  one  tenant  employs  his  capital  and  industry 
in  cultivating  the  whole  of  the  piece  of  the  land,  the  subject  of  the 
tenancy  in  a  mode  in  which  the  money  and  labor  expended  greatly 
exceeds  the  value  of  the  rent  or  compensation  for  the  mere  occupation 
of  the  land, — in  raising  hops,  for  example,  which  is  a  very  hazardous 
adventure,  —  and  he  takes  the  whole  of  the  crops,  is  he  to  be  account- 
able for  any  of  the  profits  in  such  a  case,  where  it  is  clear  if  the  specu- 
lation had  been  a*  losing  one  altogether  he  could  not  have  called  for  a 
moiety  of  the  loss,  as  he  would  have  been  enabled  to  do  had  it  been  so 
cultivated  by  the  mutual  agreement  of  the  co-tenants  ?  The  risk  of  the 
cultivation  and  the  profits  and  the  loss  are  his  own,  and  what  is  just 
with  respect  to  the  very  uncertain  and  expensive  crop  of  hops  is  also 
just  with  respect  to  all  the  produce  of  the  land,  the  fmcttis  itidustriales 
which  are  raised  by  the  capital  and  industry  of  the  occupier,  and 
could  not  exist  without  it  In  taking  all  the  produce,  he  cannot  be 
said  to  receive  more  than  his  just  share  and  proportion  to  which  he  is 
entitled  as  tenant  in  common,  as  he  receives  in  truth  the  remuneration 
for  his  own  labor  and  capital,  to  which  a  tenant  has  no  right  In  the 
Anonymous  case^  before  Lord  North,  Skin.  230,  in  which  it  was  said, 
'<  If  one  of  four  tenants  in  common  stock  the  land  and  manage  it,  the 
rest  shall  have  an  account  of  the  profits,  but  if  a  loss  come,  as  if  the 
sheep,  &c.,  die,  they  shall  bear  a  part,"  it  is  evident  from  the  context 
Lord  North  is  spesJdng  of  a  case  where  one  tenant  in  common  ma* 
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nages  by  the  mutaal  agreement  of  all  for  their  common  benefit,  for  he 
gives  as  an  illustration  the  right  of  a  part-owner  of  a  ship  to  an  ac- 
count when  the  voyage  is  undertaken  by  his  consent,  express  or  im- 
plied. When  the  natural  produce  of  the  land  is  augmented  by  the 
capital  and  industry  of  the  tenant,  in  the  case  of  grass,  for  instance, 
by  manuring  and  draining,  and  the  tenant  sells  it,  or  by  feeding  his 
cattle  he  makes  a  profit  of  it,  the  case  seems  to  be  neither  within  the 
words  nor  the  spirit  of  the  act,  for  the  profits  of  the  grass  niefructus 
industriales.  It  may  be  observed,  however,  that  the  evidence  in  the 
bill  of  exceptions  does  not  raise  either  of  these  points.  We  therefore 
think,  that,  upon  the  evidence  set  out  in  this  case,  there  was  nothing 
to  warrant  the  iury  in  coming  to  the  conclusion  that  the  defendant's 
testator  received  more  than  his  just  share  within  the  meaning  of  the 
statute,  cuid  that  the  direction  of  the  learned  judge,  as  to  the  second 
issue,  was  therefore  wrong ;  and  we  also  think  there  was  no  conclusive 
or  sufficient,  or  indeed,  any  evidence,  that  he  had  the  care  and  manage- 
ment of  the  farm,  for  the  common  profit  of  the  plainti£f  and  the  testa- 
tor, as  averred  in  the  declaration.  We  therefore  think,  that  there 
should  be  judgment  to  reverse  the  judgment  of  the  Court  of  Queen's 
Bench,  and  for  a  vemre  de  novo. 

Judgment  reversed. 


COUNTY  COUBT  APPEAL. 

YORKE  v.  SmITH.^ 
November  26, 1851. 

Evidence  —  Parol  Evidence  of  Sale  —  Bill  of  Sale  unstamped — 
Grounds  of  Appeal —  Objection  not  taken  in  County  Court 

H.  o>wed  8.  a  enm  of  money,  for  which  S.  had  M/s  promissoir  note  as  a  Becority.  8.  ap- 
plied for  payment  M.  proposed  that  an  inventory  should  be  made  of  the  goods  on  ms 
premises,  and  that  S.  shonld  take  them  at  a  valuation  in  dischaige  of  the  debt  8.  con- 
sulted his  attorney,  who  prepared  a  document  After  the  preparation  of  the  document, 
H.  delivered  the  inventory  to  S.,  and  8.  and  M.  insured  the  goods  against  fire  in  their 
joint  names,  and  8.  gave  up  to  M.  the  promissory  note,  whidi  was  destroyed.  S.,  at  the 
same  time,  credited  M.  in  nis  book  to  the  amount  of  the  debt  8.  took  possession  of  a 
few  articles  included  in  the  inventorv,  for  which  M.  had  no  use ;  but  M.  remained  in  pos- 
session of  the  rest  of  the  goods,  as  before.  The  goods  in  question,  being  seized  by  the 
sheriff  in  execution,  at  the  suit  of  a  third  party  against  M.,  S.  claimed  them  as  his  own, 
and  sued  the  sheriff  in  the  county  court  for  taking  them,  and,  in  order  to  maintain  his 
daim,  offered  the  document  in  evidence.  This  was  objected  to,  and  rejected  for  want  of 
astamp:— - 

Held^  that,  as  M.  was  in  possession  of  the  goods,  it  lay  on  8.  to  prove  clearly  thai  they  were 
his ;  and  that,  as  the  aocument  which  oontahied  the  tenns  of  Uie  arrangement  between 
M.  and  8.  was  inadmissible  for  want  of  a  stamp,  no  other  evidence  of  a  sale  was  admis- 
sible, and  that,  consequently,  the  facts  above  stated  were  no  evidence  for  the  jury  of  8.*s 
title  to  the  goods. 

SmiU,  That,  on  an  appeal  from  a  county  court,  the  court  will  not  entertain  an  objection 
as  a  ground  of  i^peal  which  has  not  been  taken  in  the  court  below. 

The  case  stated  that  this  was  an  action  brought  in  the  County 
»  21  Law  J.  Rep.  (n.  s.)  Q.  B.  68 ;  16  Jur.  63.    Coram,  Colbbidge,  J.,  and 
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Court  of  Lincolnshire,  holden  at  Spalding,  by  the  plaintiff  against 
the  defendant,  as  the  late  high  sheriff  of  the  county  of  Lincoln,  for 
an  alleged  tort,  for  unlawfully  taking  and  keeping  possession  of,  and 
selling  and  disposing  of  the  goods  and  chattels  of  tne  plaintiff,  under 
color  and  pretence  of  a  writ  of  execution  against  the  goods  and 
chattels  of  G^eorge  Merriman.  The  wrongful  acts  complained  of 
happened  in  or  about  the  month  of  July,  1849,  and  the  goods  and 
chattels  which  the  plcdntiff  alleged  to  have  been  wrongfully  taken  and 
seized  are  as  follows.  (There  was  attached  a  list  of  the  seyeral  ar- 
ticles claimed.)  The  action  came  on  to  be  tried,  by  a  jury,  at  the 
County  Court  of  Lincolnshire,  holden  at  Spalding,  on  the  4th  of 
December  last,  before  the  judge  of  the  said  county  court,  when  a 
verdict  was  given  for  the  plaintiff.  The  defendant  was  dissatisfied 
with  the  ruling  of  the  said  judge,  in  point  of  law  and  upon  the  ad- 
mission of  certain  evidence  upon  the  said  trial,  and  has  accordingly 
given  notice  of  appeal,  required  by  statute  13  &  14  Vict  c.  62. 

The  following  evidence  was  given  at  the  trial.  The  plaintiff,  Smith, 
is  a  brewer  and  spirit-merchant,  and  is  the  lessee  of  the  Mermaid 
public-house.  In  1844,  one  Merriman  became  his  tenant  of  the  Mer- 
maid, and  purchased  his  beer  of  Smith.  There  was  a  running  ac- 
count between  Smith  and  Merriman,  composed  of  sums  due  for  beer 
and  spirits,  and  rent  till  Christmas,  1847,  when  a  balance  of  100^ 
4^.  IdL  was  due  to  Smith.  Smith  applied  then  to  Merriman  to  reduce 
his  account,  upon  which  Merriman  proposed  to  make  over  to  him 
some  growing  crops,  which  would  have  reduced  the  debt  to  about 
SQL ;  but  Smith  was  dissatisfied  with  and  refused  this  offer,  and  ulti- 
mately he  took  from  Merriman  his  promissory  note,  payable  on  de- 
mand. Merriman  continued  to  deal  with  Smith,  and,  on  the  17th  of 
December,  1848,  Merriman  owed  Smith  33/.  in  addition  to  the  note. 
On  that  day.  Smith  asked  Merriman  to  reduce  his  debt,  when  it  was 
proposed  by  Merriman  that  an  inventoi^  of  Merriman's  goods  should 
be  made,  that  the  goods  should  be  valued,  and  should  be  taken  by 
Smith  at  the  valuation  in  reduction  of  the  debt  due  to  him.  Smith 
consulted  with  his  attorney,  who  prepared  a  document,  which  was  at 
the  trial  objected  to  by  the  attorney  of  the  defendant,  as  requiring  a 
stamp,  and  it  was  accordingly  not  received  in  evidence.  After  the 
document  was  prepared.  Smith  received  the  inventory  from  Merriman, 
and  Smith  and  Merriman  insured  the  goods  comprised  in  the  inven- 
tory against  injury  by  fire,  in  their  joint  names. 

It  appeared  that  goods,  proved  to  be  of  the  value  of  14/.  or  15/., 
belonging  to  Merriman,  were  on  the  premises  when  the  inventory 
was  made,  and  were  not  included  in  it  The  value  of  the  goods  in 
the  inventory  was  123/.  10^.  On  receiving  the  inventory,  Smith  gave 
up  to  Merriman  the  promissory  note,  pursuant  to  a  demand  made  for 
it,  and  it  was  forthwith  destroyed.  Smith,  also,  at  that  time,  credited 
Merriman  in  his  books  with  1^3/.  10.9.,  and  a  small  balance  was  then 
found  to  be  due  to  Smith.  Smith  took  possession  of  a  cart,  saddle, 
and  grass,  which  were  included  in  the  inventory,  Merriman  having  no 
use  for  them ;  but  Merriman  continued  in  possession  of  every  thing 
else,  and  carried  on  his  business  as  before.     Up  to  this  time,  Smim 
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had  no  knowledge  that  Merriman  was  in  embarrassed  circum- 
stances. 

In  June,  1849,  Smith  learned  that  Merriman  had  been  served  with 
a  writ,  at  the  suit  of  Mr.  Ashley  Maples.  Upon  this,  Smith  wrote 
to  Mr.  Maples,  claiming  all  the  goods  on  Merriman's  premises.  This 
action  was  proceeded  with,  judgment  was  signed,  and  execution  was 
issued,  and  the  ^oods  on  Merriman's  premises  (as  well  those  which 
were,  as  those  which  were  not  included  in  the  inventory)  were  seized. 
Smith  warned  the  sheriff's  officer  not  to  sell,  and  showed  him  the 
document,  which  was  not  received  in  evidence ;  but  he  had  not  then 
the  inventory  with  him.  Smith's  attorney  also  served  the  sheriff's 
officer  with  a  notice  not  to  sell ;  but  the  sale  was  proceeded  with, 
and  every  thing  was  sold.  Smith  afterwards  claimed  from  the  offi- 
cer. 15L  for  rent  of  the  house,  and  1^  9^.  for  the  use  of  the  furni- 
ture out  of  the  proceeds  of  the  sale,  but  the  former  only  was  paid  to 
him.  Smith  took  20L  worth  of  goods  at  a  valuation,  for  which  he 
paid  the  officer.  It  appeared  that  Merriman  had  been  pressed  for 
payment  by  Mr.  Maples  in  1848,  and  particularly  in  December  of 
that  year.  Merriman  has  since  been  discharged  as  an  insolvent 
debtor.  On  the  closing  of  the  evidence,  the  defendant's  attorney  ap- 
plied for  a  nonsuit,  on  the  ground  that  the  plaintiff,  having  received 
rent  out  of  the  proceeds  of  the  sale,  had  thereby  abandoned,  and 
could  not  afterwards  set  up  the  ownership  of  the  goods,  and  relied  upon 
Reed  v.  T/ioyts,  6  Mee.  &  W.  410 ;  s.  c.  9  Law  Rep.  (n.  s.)  Exch. 
316 ;  but  the  judge  refused  to  nonsuit,  and  referred  to  the  fact  that 
there  was  properfy  on  the  premises,  included  in  the  sale,  of  which 
the  plaintiff  never  claimed  to  be  owner,  and  he  put  it  to  the  jury 
to  say  whether  the  transaction  between  Smith  and  Merriman  was 
band  Jidej  or  merely  colorable ;  and  he  directed  them,  that  if  they 
thought  it  was  band  fide,  to  find  for  the  plaintiff;  but,  if  only  color- 
able, then,  to  find  for  the  defendant ;  and  he  drew  their  attention  to 
the  facts  of  the  existence  of  the  debt  due  firom  Merriman  to  Smith, 
of  the  giving  of  the  note  by  Merriman,  of  the  proposed  agreement, 
of  the  consultation  by  Smith  with  his  attorney  thereupon,  of  the  pre- 
paration of  a  document  by  that  attorney,  and,  in  consequence,  of  the 
destruction  of  the  note,  and  of  the  removal  of  a  portion  of  the  goods. 
The  jury  expressed  their  opinion  that  it  was  a  band  fide  transaction, 
and  returned  a  verdict  for  the  plaintiff,  with  60/.  damages. 

The  following  are  the  defendant's  grounds  of  appeal :  —  first,  that, 
as  the  document,  which  was  inadmissible  for  want  of  a  stamp,  con- 
tained the  terms  of  the  alleged  sale,  by  the  said  George  Merriman  to 
the  plaintiff,  and  of  some  arrangement  between  them  relative  to  the 
goods  in  question,  parol  evidence  of  such  sale  and  arrangement  was  in- 
admissible and  ought  not  to  have  been  received;  second,  that,  with  the 
exception  of  the  parol  evidence  so  improperly  received,  there  was  no 
evidence  of  any  sale  of  the  said  goods  to  the  plaintiff,  or  of  any  title 
of  the  plaintiff  to  the  said  goods ;  third,  that,  except  as  aforesaid, 
there  was  no  evidence  of  the  terms  and  purpose  of  the  alleged  sale 
or  arrangement,  so  as  to  rebut  the  presumption  of  fraud,  arising  from 
the  continued  possession  and  use  of  the  said  goods  by  Merriman,  as 
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the  ostensible  owner  thereof ;  fourth,  that  the  plaintiff,  having  claimed 
and  received  rent  nnder  the  statute  as  against  the  execution  ere* 
ditor  cannot  be  permitted  to  claim  the  goods  seized  under  the  exe« 
cution  as  goods  belonging  to  him  (the  plaintiff)  at  the  time  of  such 
seizure.  The  attorneys  for  the  respective  parties  not  beine  able  to 
agree  in  the  statement  of  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench,  have  applied  to  me  the  Judge  to  settle  and  sign  tiie  same. 

Phipsany  for  the  appellant,  the  defendant  below.  The  document 
which  contained  the  terms  of  the  arrangement  between  Smith  and 
Merriman  not  being  admissible  for  want  of  a  stamp,  no  secondary 
evidence  of  a  sale  was  admissible.  Merriman  was  in  the  possession 
of  the  goods  apparently  as  owner.  There  is  no  statement  tnat  Eknith 
ever  took  possession  of  the  goods,  or  of  part  of  the  goods  in  the 
name  of  the  whole.  The  fact  of  the  two  insuring  in  their  joint 
names,  is  a  fact  in  the  case  which  ought  not  to  have  been  admitted 
as  evidence  of  a  sale  in  the  absence  of  the  deed. 

[Erle,  J.  Do  you  lay  down  as  a  proposition  of  law  that,  where 
the  ownership  of  a  chattd  is  by  virtue  of  a  written  instrument,  no 
other  evidence  of  the  transfer  is  admisrable  except  the  written  instru- 
ment ?] 

It  is  not  necessary  to  maintain  such  an  assertion.  If  a  person  be 
found  cultivating  a  farm,  and  it  is  shown  that  anotlier  person  is  land* 
lord,  there  is  evidence  tiiat  the  party  cultivating  it  is  the  tenant ;  but 
if  it  be  proved  that  a  written  instrument,  not  p^roduced,  contained  the 
terms  on  which  such  person  is  in  possession,  the  fact  of  his  {toughing 
and  tilling  tiie  land  is  not  admissible  to  show  tiiat  he  is  tenant,  for 
possibly,  he  may  be  Seurming  it  as  a  servant  The  King  v.  The  Inhabii* 
a$Us  of  Boly  Tmmtyy  ExngUonHuponrBM^  7  B.&  C.  611 ;  s.  c.  6  Law 
J.  Rep.  M.  C.  24;  and  Sm  v.  Harvey^  8  Bing.^239 ;  s.  c.  1  Law  J. 
Bep.  (n.  s.)  C.  p.  9.  The  result  of  the  authorities  is  that,  where 
there  is  a  written  instrument  which  governs  the  status  of  the  parties, 
evidence  of  the  surrounding  facts  is  not  admissible  for  the  purpose 
of  enabling  a  jury  to  draw  anv  inference  as  to  such  status.  It  may 
be  that  the  possession  by  Alferriman  was  not  consistent  with  the 
dociunent. 

MeUofy  for  the  respondent,  the  plaintiff  below.  The  evidence  of 
the  facts  was  admissible.  The  jury  were  entitled  to  draw  a  conclusion 
from  them  in  favor  of  the  plaintiff's  title.  Further,  it  does  not  appear 
in  the  case  that  any  objection  was  made  to  the  admissibility  of  the 
evidence.  The  circumstance  of  the  judge  not  stating  that  the  objec- 
tion was  not  taken  below,  may  be  accounted  for  on  the  supposition 
that  he  may  have  thought  that  he  fully  discharged  his  duty  by  stat- 
ing the  facts  accurately,  and,  also,  that  the  defendant  was  at  liberty 
to  take  any  other  objections  here  than  those  made  in  the  County 
Court. 

Phipson^  in  reply.  It  must  be  assumed  that  the  evidence  of  the 
facts  connected  with  the  transaction  was  objected  to  by  the  defend- 
ant. 
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[Coleridge,  J.  It  appears  that  an  application  was  here  made  to 
tlie  judge  to  nonsuit  upon  a  particular  point.  To  this  the  judge  gives 
a  particular  answer,  which  is,  in  truth,  8atis£ax;tory ;  but  nothing  fur- 
ther is  said  about  any  further  objection  on  the  part  of  the  defendant 
It  does  not  appear  that  the  defendant  said  that  there  was  an  end  of 
the  case  when  the  document  was  rejected  Had  the  objection  to  the 
parol  evidence  of  a  sale  been  taken,  the  judge  might  have  adjourned 
the  case  to  give  time  to  get  the  document  stomped.] 

It  must  be  conceded,  t^at  the  objection  was  not  taken  in  terms  that 
no  other  evidence  was  receivable,  but  it  was  evidently  treated  by  the 
defendant  as  amounting  to  nothiug. 

Coleridge,  J.  The  only  difficulty  that  I  have  felt  in  disposing  of 
this  case  is  in  determining  exactly  what  passed  at  the  trial.  I  have 
no  difficulty  in  saying,  .that  after  the  rejection  of  that  document  for 
want  of  a  stamp,  the  case  was  at  an  end,  for  the  plaintiJOfwas  seek- 
ing to  recover  damages  for  the  taking  of  goods  to  which  he  claimed 
to  have  a  right  of  possession,  and  which  were  in  the  possession  of 
another  person,  under  whom  the  plaintiff  claimed  title  as. vendee. 
The  vendor's  remaining  in  possession  of  the  goods  was  a  badge  of 
fraud ;  and,  therefore,  the  onus  of  proof  lay  on  the  plaintiff,  and  he 
was  bound  to  give  the  best  evidence,  and  to  put  forward  the  written 
document  As  that  could  not  be  received  in  evidence  for  want  of  a 
stamp,  it  seems  to  me  that  the  case  falls  within  the  rule,  that  a  per- 
son who  should  produce  a  written  instrument,  and  who  fails  to  do  so, 
cannot  resort  to  other  evidence. 

Looking,  however,  to  all  the  facte  of  the  case,  I  think  that  we 
ought  to  hold,  that  that  point,  as  to  the  admission  of  the  parol  evi- 
dence of  a  sale,  was  made  at  the  tri^,  and  that  ^e  judge  has  pro- 
ceeded wrongly  in  receiving  it  For  it  seems  that  the  parties  did 
not  agree  in  their  statement  of  facte,  and  that  the  case  is  a  case 
stated  by  the  judge,  and  he  sete  this  down  as  the  first  ground  of  ap- 
peal :  —  ^'  That,  as  the  document  which  was  inadmissible  for  want 
of  a  stamp  contained  the  terms  of  the  alleged  sale  by  Merriman  to 
the  plaintm,  and  of  some  arrangement  between  them  relative  to  the 
^oods  in  question,  parol  evidence  of  such  sale  and  arrangement  was 
madmissible  and  ought  not  to  have  been  received."  I  cannot  sup- 
pose that  the  judge,  who  is  a  lawyer,  would  have  signed  a  case  con- 
taining a  statement  which  involves,  as  it  does,  so  much  of  actoal  fact, 
if  an  objection  to  the  adnussibility  of  parol  evidence  of  the  sale  and 
arrangement  had  hot  been  made  at  the  trial 

Erle,  J.  The  case  appears  to  be  this :  The  goods,  while  in  the 
possession  of  Merriman,  were  taken  in  execution  by  his  creditor.  On 
this,  Smith,  who  is  not  in  possession,  says  that  the  goods  are  his, 
although  apparently  the  goods  of  Merriman.  It  is  clear,  therefore, 
that  Smith  had  to  show  a  title  to  the  goods ;  and  he  shows  that  Mer- 
riman was  indebted  to  him ;  that  he  pressed  the  latter  for  payment ; 
that  a  treaty  took  place  between  them,  which  resrdted  in  the  docu- 
ment which  Smith's  attorney  prepared  and  Merriman  signed.     After 
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that  document  was  signed,  it  was  alleged  that  Smith's  title  to  the 
goods  began  and  Memman's  ceased,  it  is  dear  that  it  was  not  an 
absolute  transfer,  for  Smith  claims  that  M enriman  was  indebted  to 
him  for  the  rent  of  the  goods*  I  presume  that  the  document  con- 
tained a  list  of  the  ^oods,  with  a  demise  to  Merriman.  If  the  docu« 
ment  contained  Smith's  title,  and  there  was  a  limited  provision  for 
possession  in  Merriman,  it  is  dear  to  my  mind  that  the  document 
was  the  only  evidence  of  those  terms.  I  understand  the  County 
Court  judge  to  say  that,  though  the  docmnent  which  was  inadmis- 
sible for  want  of  a  stamp  contained  the  particulars  of  the  arrange- 
ment, parol  evidence  of  the  arrangement  was  admissible.  I  think, 
also,  that  the  objection  to  the  receipt  of  this  parol  evidence  must  have 
been  taken  at  the  hearing ;  for,  if  the  appellant  had  thought  of  this 
for  the  first  time  after  the  trial,  I  should  have  expected  the  judge  to 
have  said  that,  as  to  the  first  ground  of  appeal  now  put  forward, 
the  objection  was  not  taken  on  the  hearing  before  me.  It  seems  to 
me  that  the  appellant  is  right  in  his  contention  to  claim  a  new  trial 
at  our  hands. 

Phipson  applied  for  costs. 

Coleridge,  J.     The  court  will  not  give  costs  in  this  case. 

Order  for  a  new  trioL 


IN  THE  EXCHEQUER  CHAMBER. 

Hallett  &  others  v.  Dowdall.^ 

Febmarj  3, 1852. 

Maritime  Assurance  Company -^  Clause  restricting  Liability  of  Share'- 

holders  —  Partners —  Pleading. 

A  declaration  in  assumpsit  for  a  total  loss  on  a  policy  of  insurance  for  1,100/.  on  a  ship  and 
cargo,  stated  that  the  defendants  were  shareholders  of,  and  partners  in,  the  Geneml  Mari- 
time Assurance  Company,  that  the  plaintiff  caused  a  policy  (which  was  set  out)  to  bo 
effected  on  the  ship  and  careo,  and  which  stated,  that  **  it  was  declared  and  a^ed  by  and 
between  the  company  and  the  assured  that  the  capital  stock  and  funds  of  the  said  com- 
pany should  alone  be  liable  to  answer  and  make  good  all  claims  and  demands,  whatsoever, 
under  and  by  virtue  of  the  said  policy ;  and  that  no  proprietor  of  the  said  company,  liis  or 
her  heirs,  executors,  or  administrators,  should  be  in  anywise  subject  or  liable  to  any  claims 
or  demands,  nor  be  in  anywise  chaiged,  by  reason  of  the  said  policy,  beyond  the  amount 
of  his  or  her  share  or  shares  in  the  capital  stock  of  the  said  company,  it  being  one  of  the 
ori^al  and  fundamental  principles  of  the  said  company  that  the  responsibility  of  the 
indtvidual  proprietors  should,  in  all  cases,  and  under  all  cnrcnmstances,  be  limited  to  their 
respective  shaies  in  the  capital  stock."  The  declaration  then  averred  that,  in  consider- 
ation of  the  payment  of  the  premium  and  of  the  promises  of  the  plaintiff,  the  defendants 
then  promised  the  plaintiff  that  they  would  become  and  be  insurers  to  the  plaintiff  of  the 
said  sum  of  1,1001.,  &c.,  **  and  would  perform  and  fulfil  all  things  in  the  said  policy  of  in- 
Buranoe  contained  on  their  part  as  snca  insurers  of  the  said  sum  of  1,100/.,  to  be  performed 

1  21  Law  J.  Rep.  (n.  s.)  Q.  B.  98.   Coram,  Pabee,  B.,  Aldebsok,  B.,  Cbesswell, 
J.,  Platt,  B.,  Williams,  J.,  and  Mabtik,  B. 
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.  and  fulfilled,  and  the  defendants  then  became  and  wexe  hisnen  to  the  idainliff,  and  didj 
subscribed  the  said  policy  of  insurance  as  such  insuiera  of  the  said  sum  of  l^OOL  upon 
the  said  ship."  After  stating  the  loss  of  the  ship,  the  declaration  proceeded:  "Although 
the  capital  stock  and  fbnds  of  the  said  companj  always,  from  the  tune  of  tixe  maldng  the 
policy,  hitherto  have  been,  and  still  are,  snfficient  to  pay  the  plauxtiff  the  said  snm  of 
1,100/.,"  yet  that  the  defendants  have  not  paid. 

To  this  declaration  there  was  a  demuixer  by  one  defendant ;  and  by  another  a  plea  of  tion 
assumpsit^  and  a  traverse  of  the  allegation  of  the  snfBciency  of  the  capital  stock  and  funds 
of  the  company  to  pay  the  plaintiff. 

On  the  trial  of  Uie  issues  in  fact,  the  plaintiff  proyed  that  die  defendants  were  all  share- 
holders, and  one  of  them  a  director,  in  the  General  Maritime  Assurance  Cdmpany,  and 
pnt  in  the  deed  of  settlement  of  the  company  and  the  policy.  The  former  instrmnent 
stated  that  the  company  was  formed  for  the  purpose  of  effecting  insnrances  on  ressels,  and 
that  it  was  agreed  that  there  should  be  a  capital  of  I,OOO,O0&.  in  100/.  shares;  that  the 
direction  of  ^QfalrB  should  be  Tested  in  directors,  who  had  power  to  make  calls ;  tiiat  eyenr 
policy  should  be  signed  by  three  directon;  that  they  should  be  indenmified  for  au 
liabiUties  out  of  the  funds  of  Uie  company ;  that  the  directors  should  cause  it  to  be  stated 
in  every  policy  ^t  tiie  subscribed  capitu  of  1,000,000/.,  and  the  funds  and  property  of 
-  the  company  undi^MMed  of,  should  alone  be  liable  for  claims  mider  a  policy;  tbit  the 
directors  issuing  the  policy  should  not  be  responsible,  and  that  no  proprietor  sfaonld  be 
liable  beyond  the  amount  of  his  unpaid  shares.  The  policy  was  signed  by  three  dhectors 
of  the  company,  none  of  whom  were  defiendaats.  It  puiported  to  be  made  between  the 
company  and  tne  assured,  and  contained  the  restrictive  clauses  stated  in  the  dedaratioD. 
£vidence  was  also  given,  that  only  a  portion  of  the  shares  had  been  subscribed  for,  and 
only  a  ouarter  of  those  shares  pud  up.  It  was  then  proved,  on  behalf  of  the  defendants, 
that,  neither  at  the  time  of  the  loss  nor  since,  had  the  company  any  available  funds  in  their 
hands  out  of  whidi  they  oould  pay  the  plaintiff: — 

HddL,  in  eiror,  (Piatt,  B.  dM/mU^)  affirming  tiie  judgment  of  the  Court  of  Qaeeo's  Bench 
on  the  demurrer,  that  the  declaration  disclosed  a  joint  oontract  by  aU  the  deflmdants  with 
the  plaintiff,  and  was  therefore  good. 

Hdd^  further,  on  a  bill  of  exceptions,  f  Cresswell,  J.  and  Williams,  J.  dissenUenie,)  that  the 
deed  of  settlement,  the  policy,  and  me  facts  proved,  contained  no  evidence  for  the  jury, 
on  the  issue  on  non  assumpsit^  in  support  of  the  joint  contract  alleged  in  the  declaration. 

• 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Queen's 
Bench.  The  action  was  assumpsit,  against  five  defendants,  Hallett, 
Gooden,  Clarke,  Allen,  and  Hatfield,  upon  a  time  policy  of  insurance 
for  1,100/.  on  the  ship  or  vessel  called  the  Vindicator,  and  any  goods  or 
merchandise  that  she  might  have  on  board.  The  declaration  was  in 
the  usual  form,  and  alleged  that  the  defendants  were  proprietors  and 
shareholders  of,  and  partners  in  the  General  Maritime  Assurance 
Company,  and  that  the  plaintiff  caused  a  policy  to  be  effected  on  the 
ship,  &c.,  on  his  behalf,  by  Bushby  &  Co.  It  then  set  out  in  terms 
the  policy  [which  is  given  at  length  below,]  and  which,  amongst  other 
stipulations,  alleged  that "  it  was  declared  and  agreed  by  and  between 
the  company  and  the  assured  that  the  capital  stock  and  funds  of  the 
said  company  should  alone  be  liable  to  answer  and  make  good  all 
claims  and  demands,  whatever,  under  or  by  virtue  of  the  said  policy, 
and  that  no  proprietor  of  the  said  company,  his  or  her  heirs,  execu- 
tors, or  administrators,  should  be  in  anywise  subject  or  liable  to  any 
claims  or  demands,  nor  be  in  anywise  charged  by  reason  of  the  said 
policy,  beyond  the  amount  of  his  or  her  share  or  shares  in  the  capital 
stock  of  the  said  company ;  it  being  one  of  the  original  and  funda- 
mental principles  of  the  said  company,  that  the  responsibility  of  the 
individual  proprietors  should,  in  all  cases  and  under  all  circumstances, 
be  limited  to  their  respective  shares  in  the  said  capital  stock,''  The 
declaration  then  averred  that,  in  consideration  of  the  payment  of 
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92/.  8«.,  as  a  premium  for  the  insurance  of  1,100/.  on  the  ship,  and  the 
promises  of  the  defendants  to  perform  all  things  in  the  policy  con* 
tained,  on  their  part  to  be  performed,  ^  the  defendants  then  promised 
the  plaintiff  that  they,  the  defendants,  would  become  and  be  insurers 
to  the  plaintiff  of  the  said  sum  of  1,100/.  upon  the  said  ship,  in  said 
policy  of  insurance  mentioned,  and  would  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  contained,  on  their  part,  as  such 
insurers  of  the  said  sum  of  1,100/.,  to  be  performed  and  fulfilled ; 
and  the  defendants  then  became  and  were  insurers  to  the  plaintiff, 
and  duly  subscribed  the  said  policy  of  insurance,  as  such  insurers 
of  the  said  sum  of  1,100/.  upon  the  said  ship."  It  then  alleged  that 
the  plaintiff  was  interested  in  the  ship  to  the  amount  insured,  and 
that  the  policy  was  made  for  and  on  his  behalf,  &c ;  and  then  con- 
cluded by  alleging  that,  during  the  ^<  period  in  the  said  policy  men* 
tioned,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  a  certain 
lawful  voyage,  to  wit,  &c,  and  during  the  continuance  of  the  risk  in 
the  said  writing  or  policy  mentioned,  to  wit,  &c.,  the  said  ship  or  ves- 
sel being  of  great  value,  to  wit,  1,100/.,  was,  by  the  perils  and  dan* 
gers  of  the  seas,  &c.,  wrecked,  foundered,  and  sunk,  and  thereby  the 
said  ship  or  vessel  then  became  and  was  whollv  lost  to  the  plaintiff," 
&c. ;  ^^  and,  although  the  capital  stock  and  funds  of  the  said  company 
always,  from  the  time  of  the  making  the  said  policy,  hitherto  have  been, 
and  still  are,  sufficient  to  pay  the  plaintiff  the  said  sum  of  1,100/.,  in 
the  declaration  mentioned,  of  all  which  said  several  premises  the  de* 
fendants  afterwards,  to  wit,  &c.,  had  notice,  and  were  then  requested 
by  the  plaintiff  to  pay  him  the  said  sum  of  1,100/.  so  by  him  insured, 
as  aforesaid,  and  which  said  sum  they,  the  defendants,  then  ought  to 
have  paid,  according  to  the  form  ana  effect  of  the  said  policy  of  in* 
surance,  and  their  said  promise  and  undertaking,  so  by  them  made, 
as  aforesaid ;  yet  the  defendants  have  not  paid  the  said  sum,  or  any 
part  thereof,  and  the  said  sum  still  is  wholly  unpaid  to  the  plain- 
tiff." 

There  Wfeis  a  second  count  for  money  had  and  received,  and  a  count 
on  an  account  stated. 

The  defendants  severed  in  pleading.  The  defendant  Hallett  de* 
murred  to  the  first  count  of  the  declaration,  and  Clarke,  Allen,  and 
Hatfield  pleaded  pleas  which  were  demurred  to.  On  the  argument 
of  the  demurrer,  the  sole  question  was  as  to  the  validity  of  the  de* 
claration,  and  judgment  was  given  by  the  court  below  in  favor  of  the 
plaintiff  on  the  demurrer. 

The  defendant  Gooden,  by  his  first  plea,  stated,  "  that  the  defend- 
ants did  not  promise  in  manner  and  form,  as  the  plaintiff  has  in  that 
behalf  alleged,"  &c. 

By  another  plea,  (the  fourth  and  last,)  he  alleged  "  that  the  capital 
stock  and  funds  of  the  said  company  have  not  been  nor  are  they 
sufficient  to  pay  the  plaintiff  the  said  sum  of  1,100/.,  in  the  said  first 
count  mentioned,  nor  any  part  thereof,  in  manner  and  form  as  the 
plaintiff  hath,  in  the  said  first  count  in  that  behalf,  alleged." 

Issue  was  joined  on  these  pleas. 

The  other  pleadings  are  immaterial  to  the  questions  decided. 

VOL.  IX.  30 
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The  case  was  tried,  on  the  17th  of  December,  1860,  at  the  Guild- 
hall, before  Lord  Campbell,  C.  J. 

A  bill  of  exceptions  was  tendered  by  the  defendant  Gooden  to  the 
ruling  of  the  learned  chief  justice,  which  stated  that,  upon  the  trial 
of  the  issues  in  question,  evidence  was  given  on  the  part  of  the  plain- 
tiff, '^  that,  before  and  at  the  time  of  the  making  of  the  policy  of  as- 
surance, the  defendants  and  other  persons  were  associated  together  for 
the  purpose  of  carrying  on,  and  did  carry  on,  the  trade  and  business 
of  insurers  of  ships  and  vessels  against  the  perils  and  dangers  of  the 
seas,  by  and  under  the  name,  style,  and  title  of  the  General  Maritime 
Assurance  Company,  and  by,  under,  and  according  to,  the  terms  of 
a  certain  indenture  or  deed  of  settlement,  bearing  date  the  23d  of 
April,  1840.  That  by  the  said  deed  of  settlement  it  was  recited,  that 
the  several  persons  parties  thereto,  or  those  under  whom  they  claimed, 
had  associated  themselves  together  into  a  company  or  partnership,  un- 
der the  style  or  firm  of  the  General  Maritime  Assurance  Company, 
for  the  purpose  of  effecting  insurances  on  ships  and  vessels  and  on 
fireijzht  and  goods ;  and  agreed  to  raise  for  such  purposes  a  capital  of 
1,0^,0002.,  divided  into  shares  of  100^  each ;  and  that  the  number  of 
shares  taken  by  each  of  the  parties  thereto  was  written  opposite  to  his 
or  her  name  and  seal,  subscribed  and  affixed  by  him  or  her  respect- 
ively thereto,"  &c.  ^^  That  the  capital  of  the  company  should  consist  of 
the  sum  of  1,000,000/.,  divided  into  10,000  shares  of  lOOi  each.  That 
the  business  of  the  company,  which  commenced  on  the  20th  of  May, 
1839,  might  continue  to  be  carried  on,  although  the  whole  of  the 
capital  might  not  be  subscribed  for  and  all  the  shares  taken  up,"  &c. 
"  That  the  direction  and  management  of  the  afiieurs  and  concerns  of 
the  company  should  be  confided  to  a  board  of  directors,  consisting 
of  not  more  than  twenty  nor  less  than  twelve  members,"  &c.  "  That, 
for  the  purpose  of  facilitating  the  transaction  of  the  ordinary  busi- 
ness of  the  company,  it  shomd  be  lawful  for  the  board  of  directors 
(if  they  should  think  it  expedient  so  to  do)  to  appoint  five  of  their 
number  (any  three  of  whom  should  be  competent  to  act)  to  attend 
daily  at  the  office  of  the  company,  as  a  daily  committee,  for  the  pur- 
pose of  accepting  or  rejecting  proposals  for  assurance,  and  for  trans- 
acting such  business  as  could  not  conveniently  be  delayed  until  the 
weekly  meeting  of  the  board.  That  the  decision  of  the  daily  com- 
mittee, so  far  as  respected  the  acceptance  of  any  proposal  of  effect- 
ing an  insurance  with  the  said  company,  should  (unless  they  should 
think  fit  to  refer  the  same  to  the  board)  be  final  and  conclusive,"  &c. 
"  That  the  board  of  directors  should  be  at  liberty  to  adopt  such  forms 
of  policies,  deeds,  and  other  documents,  for  the  use  of  the  company, 
and  to  vary  them,  firom  time  to  time,  as  they  might  think  proper.  That 
the  board  of  directors  should  cause  every  policy  by  which  an  insur- 
ance should  be  effected  with  the  company  to  be  signed  and  duly  exe- 
cuted by  three  of  the  directors ;  and  the  directors  signing  the  policies 
should  be  indemnified  out  of  the  funds  or  property  of  the  company 
for  all  liabilities  in  consequence  thereof.  That  the  board  of  directors 
should  cause  it  to  be  stated  in  every  policy  by  which  an  assurance 
should  be  effected  with  the  company,  that  the  subscribed  capital  of 
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1,000,0002.  sterling,  and  other,  the  stocks,  funds,  and  securities  and 
property  of  the  company,  which,  at  the  time  of  any  claim  or  demand 
being  made  in  respect  of  such  policy,  should  remain  unapplied  and 
undisposed  of,  in  pursuance  of  the  trusts,  powers,  and  authorities 
mentioned  in  the  said  indenture  or  deed  of  settlement,  should  alone 
be  liable  to  make  good  all  claims  and  demands  upon  the  company 
in  respect  of  such  policy ;  and  that  the  directors  signing  such  policy, 
or  any  of  them,  should  not  be  responsible  to  the  person  to  whom 
such  policy  mi^ht  be  issued  to  any  greater  extent  than  the  fonds  or 
property  in  their  hands  or  power,  at  the  time  of  recovering  upon  such 
policy  should  be  competent  to  discharge;  and  that  no  proprietor 
should,  in  any  event  whatever,  be  liable  beyond  the  amount  of  the 
unpaid  part  of  his  sheire  or  shares,  in  the  saia  subscribed  capital  stock 
of  1,000,000/.  sterling,"  &c.  There  was  a  power  given  to  the  direct- 
ors to  make  calls  to  meet  extraordinary  demands ;  and  then  followed 
provisions,  that  shareholders  upon  whom  demands  should  be  made 
were  to  be  indemnified  out  of  the  funds  of  the  company.  The  bill  of 
exceptions  then  proceeded. 

The  plaintiff  below  further  gave  in  evidence,  "that  the  defendants, 
before  the  making  of  the  policy  of  insurance  hereinafter  mentioned, 
severally  executed  the  deed  oi  settleinent,  and  that  the  defendants, 
at  the  time  of  making  the  policy  of  assurance  hereinafter  mentioned, 
severally  and  individually,  held  shares  in  the  said  capital  stock  of  the 
General  Maritime  Assurance  Company;  and  that  the  defendant, 
James  Gooden,  was,  at  the  time  of  making  the  policy  of  assurance 
hereinafter  mentioned,  a  director  of  the  said  General  Maritime  As- 
surance Company,  and  a  holder  of  260  shares,  of  100/.  each,  in  the 
capital  stock  thereof.  That  the  said  plaintiff,  on  the  18th  of  Novem- 
ber, 1846,  by  certain  persons  then  trading  under  the  name,  style,  and 
firm  of  W.  P.  Litt  &  Bushby,  his  agents,  duly  authorized  in  that 
behalf,  caused  to  be  made  a  certain  policy  of  assurance,  which  said 
policy  was  signed  by  John  Brightman,  John  Fulford  Owen,  and 
JFVancis  Chambers,  three  of  the  (Urectors  of  the  company,  on  behalf 
of  the  company."  *     The  plaintiff  further  gave  in  evidence  that  this 

1  The  following  are  the  material  portions  of  the  policy,  which  was  set  out  at 
length :  — 

The  General  Maritime  Assurance  Company,  London. 

No.  66,261.  Directors.  £1,100 

John  Brightman,  Esq.,  Chairman. 
Henry  Wrench,  Esq.,  Deputy-Chairman. 
Francis  Chambers,  Esq.  J.  F.  Owen,  Esq. 

J.  D.  Dow,  Esq.  C.  R  Reed,  Esq. 

James  Gooden,  Esq.  W.  C.  Hatfield,  JEsq. 

A.  R.  Inrine,  Esq.  John  Thomas,  Esq. 

J.  M.  Lee,  Esq.  Robert  Wrench,  Esq. 

[Then  toUowed  the  names  of  the  other  officers.] 

**  In  the  name  of  God,  Amen.  W.  P.  Litt  &  Bushby,  as  well  in  their  own  names, 
as  £>r  and  in  the  name  or  names  of  iJl  and  every  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in  all,  do  make  assurance,  and  cause  themselves 
and  them  and  every  of  them  to  be  assured,  lost  or  not,  at  and  from  the  2d  day  of 
August,  1846,  to  the  Ist  day  of  August,  1847,  both  days  inclusive,  being  for  the  space 
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policy  was  in  the  form  always  used  by  the  company.  He  also  proved 
^  that  7,600  shares  in  the  said  capital  stock  of  the  said  company  had, 
at  one  time,  after  the  making  of  the  said  indenture  or  deed  of  settle- 
ment, been  subscribed  for  and  held  by  the  defendants  and  divers  other 
persons  respectively.  That,  at  the  tune  of  the  accruing  of  the  cause 
of  action  in  the  first  count  mentioned,  about  6,000  of  the  said  shares, 
in  the  said  capital  stock  of  the  said  company  were  held  by  the  defend* 
ants  and  divers  other  persons  respectively,  the  remainder  of  the  said 
7,600  shares  having  been  forfeited  by  death,  bankruptcy,  and  otherwise. 
That  calls  upon  the  defendants  and  the  other  proprietors  of  shares  in 
the  said  capital  stock  of  the  said  company  had  been  made  to  the  ex- 
tent of  26^  for  each  of  the  said  shares,  ana  no  more.  That  the  last  of 
such  calls  upon  the  said  proprietors  of  shares  was  made  on  the  29th  of 
September,  1847.  That  it  was  a  call  of  lOZ.  for  each  share.  That 
the  said  call  was  due  on  the  30th  of  December,  1847.  That  nothing 
was,  in  fact,  paid  by  the  said  proprietors  of  shares  in  the  capitfu 
stock  of  the  said  company,  in  respect  of  the  said  last-mentioned 
caU,"&c 


of  twelve  calendar  numihs,  in  port  and  at  sea,  &c,  upon  anj  kind  of  goods  and  mer- 
chandise, and  also  upon  the  bodv,  tackle,  apparel,  ordnance,  munition,  artillery,  boats, 
and  other  fumitaie  of  and  in  the  good  ship  or  vessel  called  the  Yindicator,  where- 
of is  master,"  &c.,  **  under  (Sod,  for  the  present  voyage,"  &c. 

'( The  said  ship,  goods,  and  merchandise,  and  for  so  much  as  concerns  the  assured, 
1^  agreement  between  the  assured  and  the  company  in  this  policy,  are  and  shall  be 
-rained  at  (on  the  ship)  touching  the  adventures  and  perils  which  the  sidd  company 
are  contented  to  bear  and  do  take  upon  them  in  this  voyage,  tiliey  are  of  the  seas, 
men-of-war,  fit>m  enemies,"  &c 

**  And,  in  case  of  an^  loss  or  misfortune,  it  shall  be  lawful  to  the  assured,  their  fiM^- 
iOTB,  servants,  and  assigns,  to  sue,  htbor,  and  travel,"  &c.,  "  for,  in,  and  about  the  de- 
fence, safeguard,  and  recovery  of  the  said  ^oods  and  merchandise  and  ship,"  &c.,  "  or 
any  part  thereof,  without  prejudice  to  this  insurance,  to  the  chaiges  whereof  the  said 
company  will  contribute,  according  to  the  rate  and  quantity  of  the  sum  herein  assured. 
And  it  IS  declared  and  agreed  by  and  between  the  said  company  and  the  assured,  that 
the  capital  stock,  and  funds  of  the  said  company  shall  alone  be  liable  to  answer  and 
make  good  all  claims  and  demands  whatsoever,  under  or  by  virtue  of  this  policy,  and 
that  no  proprietor  of  the  said  company,  his  or  her  heirs,  executors,  and  administrators, 
shall  be  m  anywise  subiect  or  liaole  to  any  claims  or  demands,  nor  be  in  anywise 
charged,  by  reason  of  this  policy,  beyond  the  amount  of  his  or  her  share  or  shares  in 
the  capital  stock  of  tiie  said  company,  it  being  one  of  the  original  and  fundamental 
principles  of  the  said  company  that  the  responsilnlity  of  the  individual  proprietors 
shall,  m  all  cases  and  under  all  circumstances  be  limited  to  their  respective  shares  in 
the  ssdd  capital  stock.  And,  further,  it  is  agreed  by  the  said  company  that  this  writ- 
ing or  policy  of  assurance  shall  be  of  as  much  force  and  efiect  as  the  surest  writing 
or  policy  of  insurance  heretofore  made  in  Lombard  Street,  or  in  the  Royal  Exchange, 
or  elsewhere  in  London,"  &c.  '*  And  so  the  said  company  are  contented,  and  do  here- 
by promise  and  bind  themselves  and  their  successors  to  the  assured,  their  executors, 
administraton,  and  assigns,  for  the  true  performance  of  the  premises,  confessing  them- 
selves paid  the  consideration  due  unto  the  said  company  for  this  assurance  by  the 
assured  at  and  after  the  rate  of  eight  guineas  per  cent,  to  return  105.  per  cent  for 
each  uncommenced  month  of  the  policy,"  &c, 

**  In  witness  whereof,  and  that  Uie  said  company  are  content  with  this  assurance  for 
the  sum  of  1,100/.,  three  of  the  directors  of  the  said  company  have  hereunto  set  thar 
hands,  this  18th  of  November,  1846.  John  Briohtman, 

J.  F.  OWKN, 

Francis  CHAMBBRa.** 
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^^  And  thereupon  the  counsel  for  the  said  James  Gooden  did  give 
in  evidence  on  behalf  of  the  said  James  Qooden,  and  did  then  and 
there  prove  that  the  said  General  Maritime  Assurance  Company  had 
not  at  the  time  of  the  accruing  of  the  cause  of  action  in  the  first 
count  mentioned,  nor  at  any  time  afterwards  before  the  commence- 
ment of  this  suit  any  moneys,  property,  or  available  funds  whatever 
in  their  hands,  wherewith  they  could  have  paid  or  satisfied  the  plain- 
tiff's claim  upon  the  said  policy  or  any  part  thereof.  And,  therefore, 
the  counsel  for  the  same  James  Gooden  did  then  and  there  submit  to 
the  consideration  of  the  Lord  Chief  Justice  on  behalf  of  the  said 
James  Gooden,  that  upon  the  said  several  matters  produced  and 
given  in  evidence  the  said  Lord  Chief  Justice  ought  to  direct  the  jury 
to  find  a  verdict  for  the  said  James  Gooden  on  the  issue  firstly  joined 
between  the  said  Thomas  Dowdall  and  the  said  James  Gooden ;  for 
that,  in  the  first  place,  no  action  at  law  would  lie  upon  the  said  po- 
licy ;  that  in  the  second  place,  the  defendants  were  not  jointlv  liable 
upon  the  said  policy,  but  if  liable  at  all  at  law,  were  only  liable  seve- 
rally to  the  extent  of  the  shares  held  by  them  individually ;  that  in  the 
third  place,  no  action  would  lie  upon  the  said  policy  against  the  said 
James  Gooden,  inasmuch  as  he  had  not  signed  the  said  policy ;  that 
in  the  fourth  place,  the  promise  alleged  in  the  first  count  of  the  decla- 
ration had  not  been  proved,  inasmuch  as  the  promise  therein  alleged 
was  a  general  promise  by  the  defendants  to  become  and  be  insurers 
to  the  plaintiff,  whereas  the  only  promise  to  be  collected  from  the 
terms  of  the  said  policy,  if  any  promise  at  all  was  to  be  collected 
therefrom,  was  a  promise  to  pay  out  of  the  capital  stock  and  funds 
of  the  company  if  they  were  sufficient,  and  that,  except  the  said  po- 
licy, no  evidence  of  any  promise  had  been  given ;  that  in  the  fifth  place, 
the  said  policy  was  illegal  and  void  bv  reason  of  the  act  of  parlia- 
ment, 35  Geo.  3,  c.  63,  intituled  *  An  Act  for  granting  to  his  Majesty 
certain  stamp  duties  on  sea  insurances,'  inasmuch  as  the  names  of 
the  several  defendants  were  not  expressed  or  specified  in  the  said  po- 
licy, and  that  as  the  plaintiff  had  falsely  stated  in  the  first  count  that 
the  defendants  subscribed  the  said  policy,  the  defendant  James 
Gooden  had  been  unable  to  plead  the  said  illegality,  and  was,  there- 
fore, entitied  to  insist  upon  such  illegality  under  his  first  plea.  And 
the  counsel  for  the  said  James  Gooden  further  submitted  to  the  con- 
sideration of  the  said  Lord  Chief  Justice,  that  upon  the  said  several 
matters  so  produced  and  given  in  evidence,  the  said  Lord  Chief  Jus- 
tice ought  to  direct  the  jury  to  find  a  verdict  for  the  said  James 
Gooden  upon  the  issue  lastiy  joined  between  the  said  Thomas  Dow- 
dall and  the  said  James  Gooden.  And  the  said  Lord  Chief  Justice 
did  then  and  there  declare  and  deliver  his'  opinion  to  the  jury  afore- 
said that  the  said  several  matters  so  produced  and  given  in  evidence, 
were  evidence  upon  which  the  jury  would  be  justified  in  finding  a 
verdict  on  the  said  first  issue  for  the  said  Thomas  Dowdall.  And 
the  said  Lord  Chief  Justice  did  then  and  there  farther  declare  and 
deliver  his  opinion  to  the  jury  aforesaid  that,  although  the  said  com- 
pany had  no  money  in  hand,  yet  in  point  of  law  they  had  available 
capital  stock  and  funds,  whilst  a  portion  of  the  said  capital  stock  suf- 

30* 
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ficient  to  pay  the  plaintiff  remained  uncalled  for,  and  that  the  said 
several  matters  produced  and  given  in  evidence,  were  evidence  upon 
which  the  jury  would  be  justified  in  finding  a  verdict  on  the  said  last 
issue  for  the  said  Thohias  Dowall ;  and  with  these  directions  the  Lord 
Chief  Justice  left  the  same  several  first  and  last  issues  to  the  said  jury." 

The  counsel  for  the  defendent  Gooden  then  excepted  to  this  ruling. 
The  jury  found  for  the  plaintiiff  on  both  the  issues. 

The  case  was  argued  (on  the  26th  of  November  and  the  3d  of  De- 
cember, 1851)  by 

Peacock^  for  the  plaintiffs  in  error,  the  defendants  below.  The  first 
question  is,  whether  the  judgment  of  the  Court  of  Queen's  Bench  on 
the  demurrer,  that  the  declaration  avers  a  joint  promise  by  the  de- 
fendants, was  correct  Secondly,  on  the  bill  of  exceptions,  whether 
the  ruling  of  the  Lord  Chief  Justice  that  there  was  evidence  for  the 
jqry  to  support  the  declaration,  be  good  in  law.  The  policy  which 
is  set  out  in  the  declaration  is  not  a  joint  contract  bv  the  defendants. 
It  is  questionable  whether  it  is  a  contract  enforceable  at  law  against 
any  one.  It  may  possibly  be  a  contract  binding  on  the  three  direct- 
ors who  signed  it,  or  on  all  the  directors,  or  it  may  amount  to  a 
contract  by  each  shareholder  that  he  will  pay  to  the  extent  of  his  un- 
paid shares.  The  plaintiffs  in  error  stipulated  that  the  directors 
should  have  no  power  to  bind  them  beyond  the  amount  of  the  shares 
for  which  each  of  them  had  respectively  subscribed.  Notice  to  that 
effect  was  inserted  in  the  policy.  It  was  there  stated  that  it  was  the- 
fundamental  principle  of  the  company  that  no  shareholder  should  be 
liable  beyond  the  amount  of  his  shares.  The  policy,  therefore,  was 
not  a  joint  contract  bv  the  shareholders  to  pay  the  amount  of  the 
loss.  It  did  not  entitle  the  plaintiff  below  to  sue  the  shareholders 
jointiy,  though  it  might  give  him  a  right  to  compel  them  to  pay  up 
the  amount  of  their  subscribed  shares.  The  sensible  meaning  of  this 
policy  is,  that  the  assured,  in  case  of  a  loss,  will  look  to  the  fund 
of  the  company  for  payment  Hassell  v.  The  MercharU  Traders^ 
Ship  Loan  and  Insurance  AssodaUon^  4  Exch.  Rep.  525 ;  s.  c.  19  Law 
J.  Rep.  (n.  s.)  Exch.  183 ;  and  HalkeU  v.  The  Merchant  Traders'  Ship 
Loan  and  Insurance  Association,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  59.  This 
fund  the  directors  are  bound  to  apply  for  that  purpose.  There  is  no 
intention  on  the  part  of  the  shareholders  that  one  shall  guarantee 
that  the  other  will  pay  up  the  amount  of  his  shares.  K  the  court  hold 
that  there  is  a  joint  liability,  a  shareholder  who  intends  to  be  safe 
against  all  liability  except  for  the  amount  which  he  undertakes  to 
pay  up  may  be  made  responsible  for  the  sum  of  one  million  pounds, 
the  nroposed  capital.  The  clause  restricting  the  liability  of  a  share- 
holder to  his  own  shares  becomes  inconsistent  and  repugnant  if  the 
construction  contended  for  on  behalf  of  the  plaintiff  below  be  correct 
It  is  clear  that  a  shareholder  in  a  company  registered  under  the  7  &  8 
Vict  c.  110,  may  limit  his  responsibility.  There  is  nothing  illegal  in 
a  member  of  an  unregstered  company  limiting  his  liabilities  in  like 
manner.  Andrews  v.  Ellison,  6  J.  B.  Moore,  199;  Alchome  v.  Saville^ 
6  Ibid.  202,  note ;  and  Salmon  v.  Tlte  Hamburg  Company,  1  Cases  in 
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Chancery,  204.  The  judgment  on  the  demnirer  was  fonnded  npon 
the  supposition  that  the  defendants  had  signed  the  policy  as  alleged 
in  the  declaration.  It  is  submitted  that  notwithstanding  they  had 
executed  the  policy  it  is  not  a  joint  agreement  on  the  face  of  the  de« 
claration,  but  only  a  separate  agreement  by  each  as  to  the  amount 
of  his  shares.  Reid  y.  Allan^  4  Exch.  Rep.  326 ;  s.  o.  19  Law  J.  Rep. 
(n.  s.)  Exch.  39.  But,  assuming  that  the  declaration  alleges  a  joint 
contract  by  the  defendants,  the  evidence  given  on  the  trial  does  not 
prove  such  a  contract  The  learned  Chief  Justice  was,  it  is  appre* 
bended,  wronff  in  saying  that  there  was  any  evidence  of  a  joint  con- 
tract. The  deed  of  settlement  shows  that  the  directors  had  only 
a  limited  authority,  and  the  plaintiff  below  bad  notice  of  the  ex- 
tent of  that  limitation.  It  is  immaterial  that  the  bill  of  exceptions 
was  tendered  by  Oooden  alone,  for,  even  if  he  were  liable  as  a  direct- 
or, unless  all  the  defendants,  the  rest  of  whom  are  not  directors,  are 
liable,  the  issue  must  be  found  for  the  defendant  Gooden.  If  the 
jury  had  found  that  Oooden  did  not  promise,  that  finding  would 
have  operated  for  the  other  defendants,  though  they  had  not  pleaded 
non  asswmpsU.  Oumey  v.  Rawlinsj  2  Mee.  &  W.  87 ;  s.  c.  6  Law  J. 
Rep.  (n.  s.)  Exch.  7,  and  Dawson  v.  Wrench^  3  Exch.  Rep.  359 ;  s.  c« 
18  Law  J.  Rep.  (n.  s.)  Exch.  229,  were  referred  to. 

MeUishi  for  the  defendant  in  error,  the  plaintiff  below.  The  decla- 
ration alleges  a  joint  contract  by  all  the  defendants,  and  the  evidence 
stated  in  the  bill  of  exceptions  supports  such  promise.  The  policy 
amounts  to  a  joint  contract  by  all  the  shareholders  of  the  company 
to  pay  the  losses  out  of  the  stock  and  funds  of  the  company.  A  per- 
son who  insures  his  ship  makes  a  contract  that  some  one  shall  be  li- 
able to  him  in  case  of  a  loss.  The  agreement  that  the  stock  and 
funds  of  the  company  shall  be  liable  is,  according  to  the  cases,  an 
agreement  that  if^  the  funds  be  sufficient  the  company  shall  pay  in 
case  of  loss.  The  policy  shows  that  the  agreement  of  insurance  is 
by  an  agreement  "  between  the  assured  and  the  company,"  that  is, 
between  ^  the  assured  and  the  shareholders."  The  clause  containing 
the  provision  relied  on  as  limiting  the  liability  professes  to  be  an 
agreement  between  the  assured  and  the  company.  According  to  the 
construction  contended  for  on  the  other  side,  it  amounts  to  this  ab- 
surdity, that  it  is  agreed  between  the  assured  and  the  company  that 
there  shall  be  no  agreement  between  the  assured  and  the  company. 
This  clause  must  be  construed  consistently  with  the  first  part  of  the 
agreement.  It  must  mean  that  if  he  be  called  upon  to  pay  he  wiU 
have  a  remedy  over  against  the  company.  It  cannot  be  construed  to 
bear  a  meaning  repugnant  to  the  previous  clause.  Had  the  intention 
been  to  render  the  di^ctors  only  liable,  the  policy  would  have  been, 
—  the  "  directors,"  not  the  "  company,"  agree  to  bind  themselves ;  or 
had  it  been  meant  that  the  policy  should  only  operate  as  a  charge 
on  the  funds  of  the  company,  the  phrase  would  probably  have  been, 
^<  the  directors  charge  the  funds  of  the  company."  The  concluding 
words  of  the  policy,  ^<  in  witness  whereof,  and  that  the  said  company 
are  content,  the  directon  have  set  their  hands,"  show  that  the  policy 
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is  not  a  contract  by  the  directors  only.  As  there  is  no  plea  in  abate- 
ment it  must  be  taken  that  the  defendants  and  the  company  are  the 
same  body. 

[Parke,  B.  The  declaration  alleges  a  joint  contract  by  the  defend- 
ants.    You  have  to  prove  that.     The  policy  alone  does  not  prove  it] 

There  was  ample  proof.  The  direction  of  the  Lord  Chief  Justice 
that  there  was  evidence  for  the  plaintilST  to  go  to  the  jury  on  the  issue 
made  by  the  plea  of  non  assumpsit  was  warranted  by  the  law  and  the 
facts.  The  deed  of  settlement  gives  the  directors  power  to  carry  on 
the  business,  though  all  the  capital  stock  was  not  paid  up.  They 
were  authorized  to  make  policies  of  assurance,  and,  in  fact,  to  raise 
the  amount  of  the  capitsd  of  one  million  specified  in  the  policy. 
Though  the  policy  does  not  follow  in  words  the  requirements  of  the 
deed  of  settlement,  it  does  so  in  substance.  What  is  omitted  is  the 
clause  for  the  protection  of  the  signing  directors,  which  they  may 
leave  out  if  they  please.  The  minute  provisions  in  the  deed  for  in- 
demnifying out  of  the  funds  of  the  company  shareholders  who  may 
be  forced  to  pay  demands,  evidentiv  contemplates  that  individual 
shareholders  may  be  sued.  If  the  policy  be  ambiguous,  the  construc- 
tion is  to  be  taken  against  the  company  who  drew  it.  Even  if  the 
deed  of  settiement  does  not  give  the  directors  power  to  make  this 
policy,  the  usage  of  the  company  shows  that  the  shareholders  have 
themselves  given  authority.  The  shareholders  held  the  directors  out 
as  their  agents  to  make  such  policies.  The  policy  is  in  the  usual  form 
always  adopted  by  the  directors.  Hawken  v.  Bourne^  8  Mee.  &  W. 
703;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  361,  and  Ridley  v.  PtynunUh^ 
•c.  Baking  Company^  2  Exch.  Rep.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  s.) 
3xch.  252,  are  in  point  There  is  no  difference  between  a  joint-stock 
company  and  an  ordinary  partnership.  Smith  v.  The  Mull  Glass 
Compcmy^  8  Com.  B.  Rep.  668 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  123, 
and  Fox  v.  ClifUm,  6  Bing.  776 ;  s.  c.  8  Law  J.  Rep.  C.  P.  257. 
There  is,  indeed,  notice  that  the  shareholders  who  are  not  directors 
are  not  managing  partners. 

[Parke,  B.  There  is  every  difference  between  a  joint-stock  com- 
pany and  an  ordinary  partnership.  It  has  been  decided  over  and 
over  again  that  where  there  are  directors,  the  common-law  power  of 
one  partner  in  a  joint-stock  company  to  bind  the  other  ceases.  In  an 
ordinary  partnership  one  partner  may  bind  the  others  within  the  scope 
of  the  partnership  dealings,  unless  the  other  partners  have  restricted 
his  authority,  and  the  party  with  whom  he  deals  had  notice  of  the 
restriction. 

Alderson,  B.  Notice  that  there  are  directors  is  notice  to  a  party 
that  he  is  not  dealing  with  an  ordinary  partnership.  When  once  you 
show  that  there  is  a  limited  authority  the  question  is,  whethei  the 
party  who  relies  on  the  act  of  the  directors  to  bind  the  rest  must  not 
show  the  extent  of  the  authority  given  to  them  ?  Is  not  the  onus  of 
proof  shifted  ? 

Parke,  B.  Can  the  point  as  to  the  want  of  authority  to  make  this 
policy  be  taken  on  this  bill  of  exceptions  ?] 

No  question  was  raised  at  the  trial  as  to  any  want  of  authority. 
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Had  it  been,  it  might  pcNssibly  have  been  easily  cleared  up.  The  ex- 
ceptions do  not  point  to  any  objection  on  this  ground.  The  direc* 
tion  of  the  learned  judge  on  the  other  point  with  respect  to  the 
capital  stock  is  correct  There  was  an  available  capital  stock  so 
long  as  any  portion  of  the  subscribed  shares  were  not  paid  up.  The 
directors  had  power  to  make  calls.  Besides  the  defendants  ^re 
estopped  from  saying  that  they  had  no  capital,  by  reason  of  their 
having  alleged  in  the  policy  that  the  capital  was  one  million.  That 
was,  in  fact,  a  fraud  on  the  assured. 

Peacock^  in  reply.  It  is  contended  that  this  policy  is  a  fraud  on 
the  assured.  That  is  not  found  in  the  case.  Even  if  it  were,  fraud 
cannot  make  such  a  policy  as  this  a  joint  contract  Jenkins  v.  HiU" 
chinsonj  18  Law  J.  Rep.  (n.  s.)  Q.  B.  284.  Our.  adv.  vuU. 

Their  lordships,  differing  in  opinion,  now  delivered  their  judg- 
ments seriatim. 

Martin,  B.  This  is  an  action  on  a  policy  of  insurance  on  the  ship 
Vindicator,  dated  the  18th  of  November,  lo46,  and  signed  by  three 
directors  of  a  maritime  insurance  company  called  the  General  Mari- 
time Assurance  Company.  The  defendant  Hallett  demurred  to  the 
declaration.  This  demurrer  was  argued  in  the  Court  of  Queen's 
Bench  and  judgment  given  for  the  plaintiff.  There  were  various 
pleas  by  the  other  defendants,  but  it  is  only  necessary  to  refer  to  the 
plea  of  nan  assumpsit  which  was  pleaded  by  the  defendant  Gooden. 
The  case  was  tried,  before  Lord  Campbell,  C.  J.,  at  Guildhall,  when 
the  verdict  was  found  for  the  plaintiff,  and  final  judgment  was  after- 
wards signed  against  all  the  defendants.  A  bill  of  exceptions  was 
tendered  at  the  trial  to  the  direction  of  the  learned  judge,  and  the 
whole  case  has  been  brought  before  us  by  writ  of  error.  Two  points 
have  been  made  by  the  learned  counsel  for  the  plaintiffs  in  error :  first, 
that  the  judgment  of  the  Court  of  Queen's  Bench  on  the  demurrer 
was  erroneous ;  and,  secondly,  that  the  direction  of  the  Chief  Justice 
at  Nisi  Prius  was  also  erroneous.  The  declaration  stated,  [he  here 
stated  the  effect  of  the  declaration.]  The  objection  was,  that  there 
was  no  personal  obligation  on  the  defendants  to  pay.  I  am,  how- 
ever, of  opinion  that  there  is  no  fatal  objection  upon  the  face  of  the 
declaration.  It  is  there  alleged  that  the  defendants  made  the  pro- 
mise and  subscribed  the  pobcy,  both  of  which  facts  are  admitted  by 
the  demurrer ;  and  it  seems  to  me  that  the  declaration  alleges  and 
imports  a  direct  personal  promise  by  the  defendants  to  pay  the  amount 
insured  if  the  capital  stock  was  sufficient  for  the  purpose,  and  which 
it  was  averred  in  the  declaration  and  admitted  by  the  demurrer  to 
have  been.  The  breach  is  that  the  defendants  did  not  perform  what, 
as  it  appears  to  me,  they  admit  they  promised  should  be  done,  name- 
ly, that  the  capital  stock  should  be  applied  to  the  payment  of  the  loss. 
The  cases  of  Andrews  v.  EUison  and  hawson  v.  Wrench  are  directl  v  in 
point,  and  I  am  not  prepared  to  say  that  they  were  not  rightly  decided ; 
so  also  the  cases  ol  Ghjimey  v.  Rawlins  and  Reid  v.  Allan  are  to  the 
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same  effect.  I  think,  therefore,  that  the  judgment  of  the  Court  of 
Queen's  Bench  on  the  demurrer  to  the  declaration  ought  to  be  affirmed. 
The  second  question  arises  upon  the  bill  of  exceptions,  and  the 
point  that  has  been  argued  before  us  is,  whether  there  was  any  evi- 
dence to  go  to  the  jury  against  the  defendant  Grooden,  upon  the  issue 
np^p  the  plea  of  nan  assumpsit.  The  following  was  the  evidence  ad- 
duced by  the  plaintiff.  [He  here  stated  the  effect  of  the  evidence.] 
Upon  thb  evidence  the  counsel  for  the  defendant  Gooden  submitted 
that  there  was  no  evidence  to  go  to  the  jury  upon  the  issue  on  the 
plea  of  non  assumpsit  The  Lord  Chief  Justice  ruled  that  there  was, 
and  thereupon  the  bill  of  exceptions  was  tendered.  The  point  sub- 
mitted to  the  Lord  Chief  Justice,  as  stated  in  the  bill  of  exceptions, 
were,  first,  that  no  action  at  law  would  lie  upon  the  policy ;  secondly, 
that  the  defendants  were  not  jointly  liable  upon  it,  but  if  liable  at 
law  at  all,  were  only  liable  severally  to  the  extent  of  the  shares  held  by 
them  individually ;  thirdly,  that  no  action  would  lie  against  Oooden  as 
he  had  not  signed  the  policy ;  fourthly,  that  the  promise  laid  in  the  first 
count  had  not  been  proved,  as  the  promise  therein  alleged  was  to  be 
and  become  insurers,  whereas  the  only  promise  was  to  pay  out  of  the 
capital  stock  and  funds,  if  they  were  sufficient  In  the  argument  of 
the  learned  counsel  for  the  plaintiffs  in  error,  it  was  contended,  that 
the  partnership  created  by  the  deed  of  settlement  of  the  23d  of  April, 
1840,  was  a  lawful  partnership ;  that  there  was  nothing  illegal  in  the 
capital  of  the  partnership  being  divided  into  shares,  and  in  the  part- 
ners or  shareholders  agreeing  tnat  no  one  should  be  liable  to  be  c^ed 
upon  to  pajr  more  than  the  amount  acpreed  to  be  subscribed  by  him ; 
that  the  plaintiff  below  had  agreed  with  the  company  by  an  express 
term  contained  in  the  policy  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  make  good  all  claims  under  the 
policy,  and  that  no  proprietor  should  be  in  anywise  subject  or  liable 
to  a  claim  made  by  reason  of  the  policy  beyond  the  amount  of  his 
share  or  shares  in  the  capital  stock,  it  being  one  of  the  original  and 
fundamental  principles  of  the  company  that  the  responsibility  of  the 
individual  proprietors  should  in  aU  cases  and  under  all  circumstances 
be  limited  to  their  respective  shares  in  the  said  capital  stock ;  that, 
except  as  against  the  individuals  who  signed  the  policy,  the  plaintiff 
below  could  not,  in  any  event,  maintain  an  action  against  more  than 
one  shareholder  without  a  violation  of  the  express  condition  that  the 
liability  of  each  shareholder  should  be  restricted  to  the  amount  of  his 
own  share,  and  that  he  should  not  be  responsible  for  his  co-sharehold- 
ers. It  was  also  contended  that  no  action  at  law  was  maintainable 
upon  the  policy  except  against  the  persons  who  actually  signed  it ; 
that,  in  this  there  was  no  repugnancy,  for  a  suit  in  equity  was  main- 
tainable against  all  the  shareholders  of  the  company,  and  that  it  was 
no  valid  objection  to  a  contract  that  in  the  event  of  a  breach  of  it  the 
proceedings  to  obtain  redress  were  confined  to  the  court  of  equity. 
The  case  of  Reid  v.  Allan  was  cited  to  show  what  was  the  real  na- 
ture of  the  legal  liability  which  was  alleged  by  the  counsel  for  the 
plaintiffs  in  error,  a  separate  one  confined  to  the  extent  of  the  shares 
not  paid  up ;  and  the  cases  of  HaUeett  v.  The  Merchant  Traders  As- 
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$ociatum  and  Hassell  v.  The  Merchant  Traden  Association  were  cited 
as  authorities  tliat  the  defendant  was  not  liable  at  all  at  law.  On 
the  other  hand,  it  was  contended  on  behalf  of  the  defendant  in  error 
that  the  General  Maritime  Assurance  Company  was  a  mere  trad* 
ing  partnership ;  that  in  law  there  was  no  distinction  as  to  liability 
between  a  joint-stock  partnership,  as  this  is  called,  and  an  ordinary 
partnership ;  that  throughout  this  policy  the  company  were  univer- 
sally described  as  the  contracting  party,  and  that  in  this  action,  there 
having  been  no  plea  in  alAtement,  the  plaintiff  below  was  entitled  by 
law  to  consider  every  shareholder  as  the  company,  and  as  if  the  com- 
pany were  named  as  defendants  upon  the  record ;  that  the  true  rule 
as  to  partnership  liability  was  that  laid  down  in  Hawkins  v.  Bourne^ 
namely,  that  the  partner  authorized  to  make  a  contract  was  in  the 
nature  of  a  general  agent,  and  had  by  law  authority  to  bind  his  co- 
partners in  contracts .  usually  made  in  the  partnership  business,  al- 
though in  direct  contradiction  to  the  actual  authority  given  by  the 
copartners ;  and  the  case  of  Smith  v.  The  Hull  Glass  Q>Mpawy  was 
cited  to  show  that  there  was  no  distinction  between  joint-stock  com- 
panies and  other  partnerships. 

.  The  question  which  arises  here  is  one  of  great  importance.  There 
are  very  many  companies  (life  insurances  and  others)  carrying  on 
business  under  deeds  similar  to  that  in  the  present  instance ;  and  pro- 
visions substantially  the  same  as  those  coniained  in  the  present  policy 
are,  I  believe,  universally  inserted,  with  the  view  of  restricting  the 
liability  of  the  shareholders.  The  circumstance  that  Gooden  was 
himself  a  director  will  make  no  difference,  for  assuming  that  the  lia- 
bility of  a  director  who  has  not  signed  the  policy  is  different  from 
from  that  of  a  mere  shareholder,  there  are,  in  the  present  case,  other 
defendants  who  are  mere  shareholders,  and  it  is  quite  clear  that  in 
order  to  fix  the  defendant  Gooden  on  the  plea  of  non  assumpsit  evi- 
dence must  be  given  of  the  liability  of  all  the  defendants  upon  the 
Eromise  alleged  in  the  declaration.  .  The  question  of  the  general 
ability  of  the  shareholders,  therefore,  directly  arises.  The  first  ques- 
tion is,  are  the  stipulations  in  the  deed,  as  to  each  subscriber  or 
1>artner  being  responsible  only  to  the  amount  subscribed  for  by  him, 
awful  and  valid  as  amongst  themselves  ?  I  entertain  no  doubt  that 
they  are.  Such  stipulations  have  been  long  in  general  use.  Their 
object  is  to  restrict,  as  far  as  possible,  the  liability  of  the  partners  to 
the  same  extent  as  that  of  shareholders  in  the  various  corporations 
which  have  for  a  long  period  been  created  by  acts  of  parliament  for 
the  purpose  of  effecting  great  public  works.  The  partners  agree 
amongst  each  other  that  each  shall  subscribe  for,  and  be  responsible 
for,  a  certain  amount  only,  and  that  in  the  event  of  one  being  com- 
pelled to  pay  a  demand,  the  others  will  indemnify  him  separately,  and 
in  proportion  to  the  extent  of  their  respective  interests,  and  no  fur- 
ther ;  and  it  seems  to  me  clear  that,  as  amongst  themselves,  when  one 
has  paid  up  the  whole  amount  subscribed  for  by  him,  he  is  no  longer 
responsible  to  any  further  amount  to  his  co-shareholders,  their  liability 
to  each  other  being  precisely  the  same  as  that  of  shareholders  in  the 
ordinary  joint-stock  corporations  created  by  the  acts  of  parliament,  in 
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therefore,  of  opinion  that  there  wa3  no  evidence  of  any  joint  liability 
of  the  defendants  to  go  to  the  jury,  which  was  one  of  the  points  snb^ 
mltted  to  the  learned  Chief  Justice,  and  stated  in  the  biU  of  excep- 
tions, and  that  the  final  judgment  of  the  Queen's  Bench  ought  to  be 
reversed,  and  that  there  must  be  a  venire  de  novo. 

Talfoubd,  J.  The  principal  question  in  this  case  is,  whether  the 
policy  of  insurance  as  set  forth  in  the  declaration,  or  as  adduced  in 
evidence,  contains  a  joint  promise,  whereby  the  defendants  below 
promised  to  become  insurers  to  the  plaintiff  below  of  the  sum  insured, 
and  to  p^orm  all  things  in  the  policy  contained  on  their  part  as  such 
insurers  of  the  said  sum.  If  such  promise  cannot  consist  with  the 
policy  set  forth,  even  if  it  were  expressly  made  by  all  the  members 
under  the  circumstances  alleged  in  the  record,  the  defendants  below 
are  entitled  to  judgment  on  the  demurrer.  If  it  may  so  consist,  but  is 
not  substantiated  by  the  policy  and  proof  adduced,  the  plaintiff  be- 
k>w  has  failed  to  establish  the  a£Eirmative  of  the  issue  cast  upon  him 
by  the  plea  of  rum  assumpsU  of  Mr.  Gh>oden ;  and  the  consequence 
will  be,  that  there  must  be  a  venire  de  novo.  I  think  that  the  decla* 
ration  which  alleges  a  joint  promise,  which  avers  that  the  defendants 
subscribed  the  pc^cy  and  became  insurers,  and  which  may  import  that 
the  defendants  fbvm  the  entire  company,  may  be  sustained  for  the 
reasons  which  will  be  expressed  by  my  learned  Brother  Parice,  and 
which^  as  this  is  not  a  point  that  renders  the  deliverv  of  separate  judg^ 
ments  necessary,  I  need  not  anticipate.  But,  I  think  that  the  promise 
atated  and  put  in  issue  by  the  plea  of  nan  assumpsU  ia  not  supported 
by  the  proof*  The  policy  produced  in  evidence,  headed  ^  General 
Maritime  Assurance  Company,  capital  one  million,''  was  not  sub* 
scribed  by  the  defendants^  but  by  three  directors  of  the  company  in 
which  the  defendants  severally  held  shares.  The  policy  in  its  earlier 
passages  purports  in  its  terms  to  be  an  insurance  by  the  company  in 
terms  which,  if  unqualified,  would  undoubtedly  imply  a  contract  by 
all  its  members ;  but  these  terms  are  capable  of  qualincation,  and  the 
question  is  whether  they  receive  it  Those  words  might  have  been 
followed  by  stipulations  clearly  showing  that  the  capiteu  stock  alone 
was  charged  with  the  burden  of  the  daims  of  the  assured,  so  as  to 
exclude  all  personal  responsibility  at  law  of  the  shareholders.  In  that 
case  the  general  terms  of  apparent  contract  would  retain  their  natural 
signification  and  force,  for  the  shareholders,  by  subjecting  their  funds 
to  the  claims  of  the  assured,  would  become  in  the  sense  thus  denoted 
assurers.  Supposing  this  purpose  to  have  been  most  distinctly  ex- 
pressed, it  could  not  have  been  contended  that  there  w^e  inconsistent 
intents  indicated  by  the  instrument,  namely,  a  general  intent  by  the 
company  to  make  a  joint  contract,  and  a  particular  intent  to  avoid  it, 
and  that  the  general  intent  ought  to  prevail.  The  clause  which  ex- 
plains  the  sense  in  which  the  company  became  insurers  is  as  fol- 
lows.— [He  here  read  the  clause  respecting  the  non-liability  of  share* 
holders  beyond  their  shares.] — In  the  construction  of  this  clause  a 
question  arises  preliminary  to  that  immediately  in  judgment  What 
is  the  meaning  of  the  words  *< capital  stock"?    Do  they  imply  a 
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capital  of  one  million  in  which  the  public  are  invited  to  confide, 
whether  paid  up  or  not,  or  only  the  funds  which  may  be  actually  in 
hand  when  the  losB  occurs?  On  this  point  the  learned  judges  who 
decided  the  demurrer  and  my  Lord  Chief  Justice  Campbell  seem  to 
differ ;  the  former  partly  based  their  judgment  on  the  fact  that  the 
funds  intended  must  be,  not  the  nominal  unpaid  capital,  but  a  sum  in 
hand  from  whatever  source  derived  and  not  expended,  available  for 
the  purpose ;  Lord  Campbell  ruled  on  the  issue  in  this  case,  traversing 
the  alleged  sufficiency  oi  the  capital  stock  to  pay  the  plaintiff,  that 
the  terms  mean  the  entire  capital  which  the  shareholders  have  under* 
taken  to  subscribe.  I  think  the  ruling  of  Lord  Campbell  upon  this 
point  right,  subject  to  the  limitation  which  I  also  think  the  subse- 
quent words  introduce.  The  policy  having  thus  denoted  to  the  in- 
sured that  the  fund  provided  for  his  indemnity  consists  only  of  the 
entire  capital  stock,  proceeds  further  to  provide,  that,  inasmuch  as 
the  aggregate  capitsd  consists  of  subscriptions  from  many  persons,  it 
is  intended  to  prevent  the  possibility  of  those  who  may  contribute 
their  full  proportion  becoming  liable  for  the  failure  of  others,  and 
therefore,  in  the  largest  or  fullest  language,  limits  or  seeks  to  limit  the 
responsibility  of  each  individual  proprietor  to  the  amount  of  his 
shares.  How  can  this  purpose  be  effected  but  by  construing  the 
language  as  creating  at  most  an  individual  liability  in  each  proprietor 
to  the  extent  of  his  shares  ?  and  this  can  only  be  effected  by  regard- 
ing the  contract,  if  any,  (except  by  the  subscribing  directors)  as  a 
contract  by  each  shareholder.  If  the  contract  is  jointly  made  by  all 
to  pay  the  sum  assured  by  each  policy,  subject  only  to  the  condition 
that  the  capital  paid  up  and  unpaid  together  shall  be  sufficient  to 
meet  the  demands  of  the  assured,  it  is  obvious  that  any  proprietor 
who  may  be  selected  for  attack,  although  he  has  paid  up  his  full  con- 
tribution to  the  stock,  may  be  charged  by  execution  against  his  goods 
or  his  person  to  a  ruinous  extent;  that  is  to  incur  the  precise  mis- 
chief against  which  the  language  would  seem  to  exempt  him.  It 
may  be  said  that  great  inconvenience  would  follow  from  holding  each 
proprietor  severally  liable  to  the  assured  to  the  amount  of  his  unpaid 
shares,  and  this,  no  doubt,  is  so ;  but  the  probability  is,  that  the  par- 
ties who  have  effected  insurances  on  similar  policies  thus  inartificially 
framed,  have  looked  to  the  fund  subscribed  for  and  to  its  just  adminis- 
tration by  the  directors ;  and  have  not  contemplated  a  resort  to  the 
individual  responsibility  of  the  numbers  of  shareholders ;  unless,  in- 
deed, they  have  regarded  (as  they  may  do  on  the  authority  of  the 
Court  of  Exchequer  in  Dawson  v.  Wrench)  the  signing  directors  as 
contracting  for  the  truth  of  the  representations  of  the  policy  and  for 
the  due  collection  and  administration  of  the  funds  of  the  company. 
Unless  the  words  of  the  proviso  have  the  meaning  which  it  seems  to 
me  they  have,  I  cannot  attribute  to  them  any  meaning ;  for  if  they 
import  only  an  internal  regulation  of  the  company,  they  are  foreign 
to  the  regulations  between  the  company  and  the  assured;  and  if 
they  bear  this  meaning,  I  think  they  are  irreconcilable  with  the 
joint  promise  alleged  to  have  been  made  by  the  plaintiffs  in  error. 
For  these  reasons  I  think  the  issue  on  the  plea  of  non  assumpsit 
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unsupported  by  the  evidence,  and  that  there  must  be  a  venire  de 

Williams,  J.  I  am  of  opinion  that  the  direction  of  the  judge  to 
the  jury  upon  the  trial  of  this  cause  was  unexceptionable,  and  the 
judgment  ought  to  be  affirmed.  Although  I  have  the  misfortune  to 
differ  from  the  rest  of  my  learned  brothers  in  this  respect,  yet  we  all 
agree,  I  think,  that  no  objection  can  be  made  in  support  of  the  writ 
of  error  upon  the  ground  that  the  company  of  which  the  defendants 
below  were  proved  to  be  members,  did  not  authorize  the  making  of 
the  policy  upon  which  the  action  is  founded.  No  such  point  is  pro- 
perly raised  on  the  bill  of  exceptions.  It  must  therefore  be  taken  that 
it  was  duly  proved  at  the  trial  that  the  defendants  below,  together 
with  the  other  members  of  the  General  Maritime  Assurance  Com- 
pany, entered  into  such  a  contract  with  the  plaintiff  as  is  constituted 
by  the  terms  of  the  policy.  It  was,  however,  contended  on  the  part 
of  the  defendants  below,  that  those  terms  do  not  amount  to  a  joint 
contract  by  them  and  all  the  other  members  of  the  company,  but  to 
a  several  one  with  each  of  them,  and  consequently  that  the  declara- 
tion  being  founded  upon  a  supposed  joint  contract  was  not  sustained 
by  the  evidence,  and  that  the  judge  ought  accordingly  to  have  directed 
the  jury  to  find  for  the  defendants  on  the  issue  on  nan  assumpsit* 
But  I  am  of  opinion  that  the  terms  of  the  poUcy  constitute  a  joint 
contract  by  all  th6  members  of  the  company,  and,  therefore,  that  this 
exception  fails.  With  respect  to  the  form  of  the  policy,  the  company 
in  the  ordinary  way  become  the  assurers  of  the  ship  upon  specific 
terms,  and  promise  to  perform  those  terms,  and  acknowledge  the  re- 
ceipt of  the  premium  as  the  consideration  for  their  promise ;  and  but 
for  the  introduction  of  the  special  clause  hereafter  to  be  considered, 
this  would  be  the  plainest  possible  case  of  an  association  of  assurers 
entering  into  a  contract  of  insurance  for  the  joint  benefit  of  all  the 
partners  in  the  ordinary  course  of  their  partnership  business.  But  it 
is  expressly  stipulated  that  the  capital  stock,  which  is  stated  in  the 
heading  of  the  policy  to  be  one  miUion,  shall  alone  be  liable  to  an- 
swer any  claim  under  the  policy.  And  it  has  been  held  in  several 
decided  cases,  and  seems  to  be  undisputed,  that  by  reason  of  this 
stipulation  it  is  a  good  plea  in  case  of  any  such  claim  that  the  com- 
pany have  no  assets  to  meet  it,  inasmuch  as  they  have  spent  the 
whole  of  their  capital  stock.  There  is,  however,  a  mrther  stipulation, 
which  is  said  to  demonstrate  that  the  contract  is  not  joint  by  all,  but 
several  by  each  of  the  members  who  authorize  the  poUcy  to  be  made, 
namely,  it  is  carefully  stipulated  that  no  proprietor  shall  be  in  any 
way  charged  by  reason  of  the  policy  beyond  his  share  in  the  capital 
stock ;  and  it  has  been  mentioned  as  one  of  the  principles  on  which 
the  policy  is  founded,  that  the  responsibility  of  the -individual  propri- 
etors shall  in  all  cases  and  under  all  circumstances  be  limited  to  their 
shares  in  the  capital  stock.  It  is  argued  in  support  of  the  writ  of 
ciror  that  this  shows  that  each  member  contracts,  not  jointly  but 
severally,  to  bear  the  loss  in  proportion  to  his  share  or  shares.  It 
may  be  observed,  however,  as  was  pointed  out  by  Lord  Denman,  C.  J.| 
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in  giving  judgment  in  the  case  of  HaUeett  v.  The  Merchant  Traders 
Associatnonj  that  there  is  no  provision  that  where  the  shareholder  has 

Eaid  up  to  the  company  the  fall  amount  of  his  shares,  he  shall  not  be 
able  to  the  assured  in  proportion  to  hb  shares.  This  responsibility, 
it  is  conceded,  is  to  exist,  but  it  is  said  to  be  limited  to  the  amount 
of  his  shares ;  and  it  seems  to  follow  that  he  would  not  be  allowed  to 
plead  that  he  is  not  responsible  to  that  amount  because  he  had  paid 
up  the  whole  of  his  shares,  that  payment  having  been  made  since  the 
policy  was  effected,  and  the  money  appropriated  to  claims  on  the 
company  which  had  arisen  later  than  the  plaintiff's  claim.  Suppos- 
ing, therefore,  an  action  be  brought  against  a  single  shareholder,  and 
suppose  a  certain  contract  be  contained  in  that  policy,  such  as  the 
present,  where  there  had  been  an  indisputable  loss  recoverable  under 
the  policy,  practically  speaking,  if  the  company  were  solvent,  no  de- 
fence would  be  made,  and  the  loss  would  be  paid.  But  supposing 
the  company  to  be  insolvent  and  the  capital  stock  all  spent,  must  the 
defendant  at  his  peril  ascertain  the  amount  of  the  loss  whether  that 
exceeds  the  amount  of  the  shares  he  holds ;  and  if  it  does,  confess 
the  action  and  plead  payment  of  money  into  court  to  the  amount  of 
his  shares,  and  as  to  the  residue  that  he  is  only  a  shareholder  to  the 
amount  he  has  paid  into  court?  This  seems  to  be  the  only  course  of 
pleading  open,  unless  indeed  he  has  paid  up  all  the  shares,  and  it 
were  considered  competent  to  him,  notwithstanding  the  difficulty  I 
have  above  suggested,  to  plead  that  fact  as,  in  itself,  a  bar  to  the  ac- 
tion. But  in  either  case,  would  there  be  anv  room  for  the  plea,  that 
the  capital  stock  of  the  company  has  been  exhausted?  for  that  would 
be  altogether  immaterial  if  the  defendant's  liability  is  to  be  confined 
to  the  amount  of  his  own  shares.  The  onlv  answer  to  this  difficulty 
is  the  proposition  contended  for  by  Mr.  Feacock  in  his  argument, 
namely,  that  the  signatures  to  the  policy  by  the  directors  enure  to 
make  it  a  joint  contract  on  their  part  to  pay  all  just  claims  on  the 
policy,  provided  the  capital  stock  be  sufficient;  and  the  rest  of  the 
company  who  have  authorized  the  making  of  the  policy  on  their  behalf, 
but  have  not  signed  it,  contract  severally  and  not  jointly,  and  contract 
only  to  pay  in  proportion  to  their  own  shares.  I  am,  however,  of  opinion 
that  the  signature  of  the  directors  has  no  such  operation  and  purport, 
but  that  they  are  merely  to  testify  the  contract,  and  that  the  company 
are  content  with  the  assurance ;  and  there  is  nothing  in  the  language 
or  in  the  nature  of  the  instrument  which  indicates  that  those  who  sub- 
scribed it  intended  by  reason  or  by  force  of  their  signatures  to  increase 
their  liability  beyond  that  of  the  other  contracting  parties,  or  to  do 
any  thing  more  than  to  authenticate  the  instrament  as  the  policy 
under  which  the  company  became  the  insurers.  It  is  not  required  by 
law  that  such  a  contract  should  be  signed  by  those  who  ought  to  be 
charged ;  and  I  feel  it  difficult  to  understand  how  the  signatures  not 
being  necessary  for  the  validity  of  the  contract,  or  in  any  way  of  the 
essence  of  it,  can  be  capable  of  varying  its  meaning  or  effect ;  or  how 
the  members  being  directors  who  signed  it,  or  other  members  of  the 
company  by  whose  actual  authority  such  a  contract  was  purported  to 
be  made  on  their  behalf,  can  be  at  all  in  a  different  position  nrom  that 
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in  which  they  would  have  been  if  the  instrument  had  not  been  signed 
at  all,  or  had  been  signed  by  all  the  individuals,  instead  of  by  some 
of  them  on  behalf  and  by  the  authority  of  the  rest.  I  therefore  think 
the  plaintiffs  in  error  cannot  sustain  the  proposition  that  the  liability 
of  the  directors  who  signed  the  policy  is  different  from  that  of  the 
other  members  of  the  company  who  authorized  the  signatures ;  and 
if  their  liability  be  identical,  another  argument  arises  against  the 
validity  of  the  plea  in  an  action  against  a  single  shareholder,  that  he 
has  paid  up  all  his  shares ;  for  if  this  were  the  only  plea  and  all  shares 
were  paid  up,  it  is  obvious  that  each  member  would  have  a  good  an- 
swer to  an  action  against  him.  Therefore,  unless  a  joint  action  can 
be  maintained  against  all,  no  action  whatever  would  lie  upon  the 
policy,  notwithstanding  the  capital  stock  of  the  company  was  fully 
sufficient  to  answer  the  claim.  Perhaps  the  explanation  of  the  matter 
is  this,  that  the  form  of  the  policy  was  introduced  in  earlier  times, 
when  the  system  of  allowing  the  shareholder  to  keep  back  part  of  the 
money  due  on  their  shares  was  unknown.  And  therefore  the  policy 
assumes  that  there  is  a  capital  stock  of  one  million,  in  the  sense  that 
every  member  has  actually  brought  the  whole  amount  of  his  shares 
into  the  partnership  stock,  and  it  is  accordingly  stipulated  that  re- 
course shall  only  be  had  to  this  fund  for  satisfaction  of  all  claims 
under  the  policy.  If,  therefore,  all  the  capital  stock  happen  to  be 
spent,  this  would  be  a  good  answer  to  any  such  claim  in  any  action, 
whether  brought  against  all  or  any  of  the  members,  and  thus  the  indi- 
vidual members  having  already  contributed  the  whole  amount  of 
their  shares  cannot  be  compelled  to  pay  more,  or  be  made  further 
responsible,  as  they  might  have  been  but  for  the  special  clause.  If 
this  be  so,  the  whole  difficulty  arises  from  the  members  choosing  to 
sanction  the  modern  practice  of  allowing  part  of  the  capital  stock  to 
remain  in  the  shape  of  money  unpaid  upon  the  shares,  and  thus  in- 
troducing the  question  of  one  member  being  made  responsible  for 
another's  paying  up  the  shares,  which  could  not  possibly  arise  if  the 
theory  of  such  partnerships  were  carried  into  due  effect,  and  the  capi- 
tal really  existed  in  the  shape  of  contributed  capital  stock.  Unless 
the  policy  will  admit  of  this  construction,  I  think  the  latter  special 
clause  must  be  rejected  in  construction,  as  being  repugnant  to  the 
general  effect  of  the  contract,  which,  in  my  opinion,  is  a  joint  contract 
of  insurance  by  several  insurers.  If  such  a  contract  contains  a  stipu- 
lation for  restraining  the  liability  of  the  insurers,  the  legal  conse- 
quences of  it  is,  it  must  be  rejected  as  impracticable  at  law,  as  was 
done  in  the  case  of  Furnivall  v.  Coombesj  where  the  defendant  entered 
into  a  personal  covenant,  and  then  endeavored  by  the  introduction  of 
a  proviso  to  relieve  himself  from  all  personal  liability.  It  was  also 
contended  on  the  part  of  the  plaintiffs  in  error  that  the  Court  of 
Queen's  Bench  had  erroneously  given  judgment  on  the  demurrer  for 
the  plaintiff  below,  but  I  am  of  opinion  that  judgment  is  right  On 
this  question,  however,  as  I  do  not  differ  from  any  other  member  of 
the  court,  I  do  not  deem  it  necessary  to  explain  the  grounds  of  my 
own  opinion.  Upon  these  grounds,  I  think  the  judgment  of  the  court 
below  ought  in  ail  respects  to  be  affirmed. 
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Platt,  B.  The  declaration  in  this  case  is  upon  a  policy  of  insn- 
ranee,  which  policy  of  insurance  contains  this  clause  —  [He  here  read 
the  clause  restricting  the  liability.] — It  then  goes  on  to  charge  a 
general  promise  on  the  part  of  the  defendants,  who  were  shareholders 
in  this  company ;  and  the  breach  assigned  is  as  upon  a  joint  and  per- 
sonal assumption  of  responsibility  by  them.  To  this  declaration  one 
of  the  defendants  demurred.  With  regard  to  that  demurrer  it  is  suffi- 
cient to  say,  that  the  judgment  of  the  court  may  be  founded  upon 
other  pcurts  of  the  objections  to  this  record,  without  deciding  upon  the 
validity  of  that  demurrer.  Upon  the  question  raised  by  that,  I  have 
considerable  doubt  But  another  of  the  defendants  has  pleaded, 
amongst  other  pleas,  non  assumpsit^  raising,  therefore,  the  question 
whether  there  was  a  joint  promise  made  by  the  defendants  in  the 
manner  in  which  it  is  stated  upon  the  record.  At  the  trial  it  was  ob« 
jected  that  there  was  no  evidence  to  support  that  promise,  it  appea]> 
ing  at  the  trial  by  the  production  of  the  deed  of  settlement,  by  the 
reading  of  the  policy  of  insurance,  and  the  signing  of  the  directors, 
that  the  premises  were  not  ^as  was  contended  on  the  part  of  the 
defendant  Ghxxlen)  sufficient  from  which  to  draw  the  conclusion  of 
liability.  It  was  contended,  in  the  course  of  the  argument,  that  this 
was,  in  fact,  an  attempt  on  the  part  of  partners  to  do  that  which  the 
law  would  not  permit  It  seems  to  me  that  that  proposition  was 
founded  on  a  fallacy ;  because  there  is  no  magic  in  a  number  of  per* 
sons  becoming  partners  which  will  prevent  them  from  acting  inde- 
pendently with  persons  with  whom  they  contract ;  and  their  general 
responsibility  beyond  all  question  may  be  modified  and  varied.     If 

!)artners  jointly  contract  without  in  any  manner  restricting  or  quali* 
ying  their  responsibility,  there  is  no  doubt  they  are  jointly,  personally, 
and  generally  responsible.  So  an  agreement  among  themselves,  un- 
known to  the  party  with  whom  they  contract,  will  not  alter  that 
general  liability ;  but,  if  the  party  with  whom  they  contract  shall  by 
the  terms  of  the  bargain  agree  that  this  responsibility  shall  vary  from 
the  ordinary  responsibility,  he  will  be  bound  by  that  agreement 
What  objection  could  be  raised  to  a  contract  by  which  four  parties 
agreed  to  buy  of  a  merchant  merchandise,  upon  the  terms  of  one  of 
them  paying  half  the  price  and  the  three  others  paying  each  a  third 
of  the  remainder,  and  by  which  it  was  distinctly  stipulated  between 
the  buyers  and  the  seUer  that  the  seller  should  not  be  entitled  to  de- 
mand payment  except  in  the  several  proportions  and  severally  from 
the  diiterent  partners?  Is  that  an  illegal  contract?  Is  the  law  to 
make  a  contract  which  the  parties  never  contemplated  ?  It  is  no  an- 
swer to  say  that  they  contracted  as  partners,  and  that  bv  the  general 
law  partners  are  jointly  liable,  for  in  the  case  supposea  they  would 
not  have  contracted  on  that  footing.  The  terms  of  the  contract 
would  regulate  the  application  of  the  law,  provided  it  did  not  infringe 
it  by  illegality.  By  these  terms  the  partners  assumed,  and  the  seller 
was  content  to  accept,  a  qusllified  and  defined  responsibility,  —  and 
what  could  the  seller  exact  more?  Now,  upon  the  evidence,  it  ap- 
pears that  the  policy  was  made  according  to  the  deed  of  settlement, 
and  according  to  that  deed  no  power  whatever  was  given  to  the 
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directors  to  bind  the  shareholders  jointly;  the  contract,  therefore, 
which  is  produced  in  evidence,  and  which  is  to  bind  Gooden  by  rea- 
son only  of  the  signatures  of  the  directors,  is  made  in  pursuance  of 
the  power  contained  in  the  deed  of  settlement  Does  that  power  ex- 
tend to  the  making  of  contracts  in  the  general  manner  stated  on  the 
record,  where  the  allegation  of  the  promise  is  made  ?  Most  certainly 
not  The  contract  which  they  have  made  pursuant  to  the  deed  of 
settlement  is  no  evidence  whatever  of  another  contract  alleged  upon 
the  record;  and  for  that  reason,  I  think  that  upon  the  objections 
taken  at  the  trial,  and  which  appear  upon  the  biU  of  exceptions,  the 
defendant  Gooden  ought  to  have  had  the  verdict  upon  the  plea  of  non 
assumpsit.  With  regard  to  the  question,  whether  separate  actions 
may  be  brought  upon  this  contract  against  the  several  shareholders, 
possibly  the  contract  may  be  of  such  a  description  as  to  enable  the 
assured  to  sue  the  persons  who  sign  as  directors,  or  to  sue  any  one  of 
the  several  shareholders,  who  would  be  liable  to  the  extent  of  their 
unpaid  subscriptions  to  the  capital  stock.  It  is  clear  that  a  separate 
liability  of  that  kind  and  such  a  restriction  from  liability  has  been 
sanctioned  by  the  Courts  of  Queen's  Bench  and  Exchequer  in  Hat" 
kett  V.  The  Merchant  Traders  AssodaMon^  and  in  HasseU  against  the 
same  company.  But  I  must  say  that  I  think  there  is  considerable 
difficulty  in  making  a  contract  with  two  aspects,  and  especially  as 
regards  this  particular  contract  Therefore,  with  respect  to  that  part 
of  the  case,  I  beg  to  be  understood  as  not  expressing  any  opinion, 
but  inasmuch  as  the  evidence  upon  the  trial  in  my  judgment  did  not 
support  the  issue  upon  the  plea  of  non  assumpsit^  I  think  that  the 
judgment  of  the  Court  of  Queen's  Bench  ought  to  be  reversed. 

Cresswell,  J.  This  was  an  action  against  five  persons  on  a  policy 
of  insurance.  The  declaration  alleged  that  the  defendants  were  pro- 
prietors and  shareholders  and  partners  in  a  certain  company,  csdled 
the  General  Maritime  Assurance  Company;  and  that  the  plaintiff 
effected  a  policy  on  a  ship  for  twelve  months.  The  policy  was  then 
set  out,  and  the  declaration  then  proceeded  to  aver  that,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendants,  paid  a  certain 
sum  as  premium  for  the  insurance  of  1,100/.,  and  undertook  to  per- 
form all  things  in  the  policy  on  the  part  of  the  assured  to  be  perform- 
ed, the  defendants  undertook  that  they  would  become  insurers  in  the 
said  sum  and  to  perform  all  things  in  the  policy  on  their  part  as  in- 
surers to  be  performed ;  and  that  they  then  became  insurers  and  sub- 
scribed the  policy.  The  declaration  then  averred  the  loss,  and  that 
the  capital  stock  of  the  company  was  sufficient  to  pay,  but  that  the 
defendants  had  not  paid.  On  demurrer,  by  one  of  the  defendants, 
the  Court  of  Queen's  Bench  decided  that  the  declaration  was  good. 
They  must  therefore  have  held  that  it  disclosed  a  joint  contract,  en- 
forceable at  law.  Now,  the  contract  was  not  otherwise  shown  than 
by  the  averment  that  the  defendants  were  shareholders  of  and  part- 
ners in  the  General  Maritime  Assurance  Company ;  it  recites  the 
policy  as  made  between  the  assured  and  the  company,  and  an  aver- 
ment that  the  defendants  promised  that  they  would  become  and  be 
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insurers  to  the  plaintifT  of  the  sum  insured,  and  would  perform  all 
things  in  the  policy  contained  upon  their  part,  as  such  insurers  of  the 
said  sum,  to  be  performed ;  and  the  defendants  then  duly  subscribed 
the  said  policy,  which  would  make  no  difference,  for  they  might  very 
well  contract  to  become  insurers  without  subscribing  it ;  and  if,  in  the 
absence  of  their  subscription,  it  would  have  been  a  several  and  not  a 

{'oint  contract,  the  subscription  would  not  alter  it  The  promise  is 
aid  merely  as  a  promise  to  perform  what  the  policy  contained  on  their 
part  to  be  performed ;  and  if  the  policy  did  not  contain  any  thing  to 
be  performed  by  them  jointly  the  promise  would  not  enure  as  a  joint 
promise.  The  natural  meaning  of  the  words  is,  that  they  promised 
according  to  the  terms  contained  in  the  policy.  If  the  contract  was 
joint,  the  promise  would  be  joint ;  if  several,  the  promise  would  be 
construed  as  several.  I  apprehend,  therefore,  that  the  Court  of 
Queen's  Bench  must  have  been  of  opinion  that  the  contract  as  set 
out,  independently  of  the  promise,  is  joint ;  and  the  language  which 
they  are  reported  to  have  used  is  not  consistent  with  any  other  view 
of  the  case.  I  am  of  opinion  that  their  judgment  was  right,  and  that 
the  declaration  shows  a  joint  contract  by  those  who  entered  into  the 
obligations  which  it  con^ns,  whatsoever  those  obligations  may  be ; 
and  that  such  contract  may  be  enforced  by  action  at  law.  Some  of 
the  defendants  pleaded  non  assumpsit  and  various  other  pleas,  raising 
issues  which  were  tried  before  Lord  Campbell  in  London,  when  a 
bill  of  exceptions  was  tendered  to  his  lordship's  direction  to  the  jury, 
on  several  pleas,  of  which  it  is  necessary  to  observe  upon  two  only. 
The  first  question  so  raised  was  on  the  plea  of  nan  assumpsit :  name- 
ly, whether  all  the  defendants  became  insurers  by  the  policy,  or  in 
other  words,  whether  the  contract  of  assurance  was  made  in  manner 
and  by  persons  competent  to  act  for  and  bind  the  defendants,  being 
themselves  members  of  and  shareholders  in  the  company.  In  order 
to  prove  the  affirmative,  the  deed  of  settlement  was  put  in,  whereby 
the  defendants  and  others  formed  themselves  into  a  company  or  part- 
nership, by  and  under  the  name  of  the  General  Maritime  Assurance 
Company,  for  the  purpose  of  carrying  on  the  business  of  underwriters 
and  insurers  against  maritime  risks.  The  policy  also  was  put  in 
evidence.  It  was  issued  by  the  company  in  the  form  always  used  by 
them,  and  no  question  was  made  as  to  the  propriety  of  issuing  poh- 
cies  in  that  form,  and  it  was  signed  by  three  members  or  shareholders 
who  were  also  directors,  but  neither  the  directors  nor  any  other  mem- 
ber of  the  copartnership  had  authority  to  act  for  the  other  members 
except  in  their  capacity  of  directors ;  they  could  make  no  contract 
for  them  as  individuals,  and  therefore  the  contract  in  question  must 
either  bind  them  jointly  or  not  at  all.  If  the  case  is  looked  at  as  one 
of  an  ordinary  copartnership,  the  contract  of  insurance,  having  been 
made  by  three  members  of  the  firm,  in  the  name  of  the  firm,  and  in 
the  course  of  business  carried  on  by  the  firm,  is  binding  upon  all  the 
members  of  it.  If  it  is  considered  m  a  different  point  of  view,  because 
the  copartnership  appears  to  be  a  joint-stock  company,  and  it  is  con- 
sidered necessary  to  show  the  directors  had  authority  by  the  deed  of 
settlement  to  make  such  contract,  I  think  it  appears  that  they  had. 
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It  was  not  objected  that  the  policy  \va9  not  in  confonnity  with  the 
deed  of  settlement  The  directors,  therefore,  in  issuing  it  acted  with- 
in the  limits  of  the  authority  conferred  upon  them,  and  their  contract 
was  the  contract  of  all  the  copartners  just  as  much  as  if  each  member 
had  signed  it  On  rum  assumpsit^  therefore,  it  must  be  held,  that  the 
defendants  entered  into  the  contaract  alleged  in  the  policy ;  but  on 
non  assumpsit  it  is  also  said  that  the  declaration  is  on  a  joint  con- 
tract, and  that  the  policy  showed  a  several  contract  only,  and  that 
there  was  no  evidence  of  a  joint  contract  The  policy  was  correctly 
set  out  in  the  declaration,  and  it  has  been  held,  on  demurrer,  that  the 
declaration  discloses  a  joint  contract,  which,  as  I  have  already  said,  I 
apprehend  is  to  be  collected  from  the  policy  set  out  independent  of 
the  promise  alleged  to  have  been  made  by  the  defendants.  Let  us 
look  at  the  terms  in  which  the  policy  is  made.  It  is  headed  "  Greneral 
Maritime  Assurance  Company.  Capital,  one  million,"  importing 
that  it  is  a  policy  of  the  company.  Then,  in  describing  the  risk 
against  which  the  insurance  was  made  it  says,  ^  Touching  the  ad- 
ventures and  perils  which  the  said  company  are  contented  to  bear, 
and  do  take  upon  themselves,"  not  ^^  which  the  members  of  the  com- 
pany are  content  to  bear,  and  do  take  on  themselves  respectively." 
Again,  as  to  the  expenses  of  "  suing,  &c  by  the  assured,"  it  says,  "  to 
the  charges  whereof  the  company  wiU  contribute  according  to  the 
rate  and  quantity  of  the  sum  herein  assured."  "  And  it  is  declared 
by  and  between  the  said  company  and  the  assured."  Again,  '^  And 
further  it  is  agreed  by  the  said  company  that  this  writing  or  policy  of 
insurance  shall  be  of  as  much  force,"  &c.,  "  and  so  the  said  company 
are  contented  and  do  bind  themselves  and  their  successors  to  the 
assured  for  the  true  performance  of  the  promise,  confessing  them- 
selves paid  the  consideration  due  unto  the  company  for  this  assur- 
ance." Read  "  copartnership  "  for  «  company  "  and  it  would  seem 
impossible  to  contend  that  the  engagements  entered  into  are  not  joint. 
I  now  proceed  to  consider  what  the  contract  entered  into  is.  Un- 
doubtedly it  is  a  contract  of  insurance.  The  policy  begins  by  stating 
that  Bushby  &  Co.  cause  themselves  to  be  assured,  and  the  company 
bind  themselves  for  the  performance  of  the  promises  in  the  policy 
whatever  they  may  be.  Confessing  themselves  paid  the  premium  for 
that  assurance,  they  undertake  to  insure ;  and  we  must  look  to  the 
earlier  part  of  the  policy  to  see  against  what  they  insure,  and  there 
the  risks  usually  insured  against  in  such  policies  are  jfound.  Now  by 
insuring  against  certain  nsks  they  undertake  to  indemnify  against 
them.  But  now  we  come  to  the  provision  that  the  capital  stock  and 
funds  of  the  company  shall  alone  be  liable  to  make  good  demands ; 
which  has  been  construed  as  a  proviso  upon  a  general  contract  to  in- 
demnify, which  must  therefore  be  read,  that  the  company  undertake 
to  indemnify  against  the  risks  enumerated  provided  the  capital  stock 
and  funds  are  sufficient  for  that  purpose :  Gumey  v.  Rawlins  and  Daw- 
son  V.  Wrench.  In  this  latter  case  the  action  was  brought  against 
the  parties  who  signed  the  policy,  but  they  signed  on  behalf  of  the 
companv  generally,  and  if  they  had  authonty  to  do  so  were  no  more 
bound  than  any  other  members  of  it ;  they  did  not  undertake  other- 
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wise,  or  with  aiw  more  extended  liability,  than  as  members  of  the 
partnership.  'We  now  come  to  the  consideration  of  the  claose  in  the 
policy,  *^  That  no  proprietor  of  the  company,  his,  or  her  heirs,  execu- 
tors, or  administrators,  shall  be  in  anywise  subject  or  liable  to  any 
claim  or  demand,  or  be  in  anywise  charged  by  reason  of  the  policy 
beyond  the  amount  of  his  or  her  share  or  shares  in  the  capital  stock 
of  the  company,  it  being  one  of  the  original  and  fundamental  princi- 
ples of  the  company  that  the  responsibmty  of  the  individual  proprie* 
tors  should  in  all  cases  and  under  all  cnrcumstances  be  limited  to 
their  respective  shares  in  the  said  capital  stock*''  It  iis  not  very  easy 
to  determine  the  meaning  of  this  proviso.  In  considering  it,  perhaps, 
we  should  assume  that  the  company  are  in  possession  of  the  whole 
*of  the  capital  which  they  profess  to  have,  which  is  capital  equal  to 
the  amount  of  the  shares  held  by  the  different  members,  or  in  other 
words,  that  the  whole  has  been  paid  up.  If  that  were  so,  as  by  the 
conditions  in  the  policy  the  assured  are  only  to  be  paid  if  the  stock 
suffices,  if  they  establish  a  right  to  be  paid  there  must  be  a  fund  ade* 
quate  to  make  the  payment,  and  any  individual  proprietor  affected  by 
a  judgment  would  have  a  fund  to  resort  to  for  indenmity,  and  the 
deed  of  settlement  provides  for  indemnifying  the  individual  share- 
holders in  such  cases.  If  this  proviso  is  construed  to  mean  that  the 
individuals  shall  have  such  indemnity,  there  is  nothing  in  it  repug« 
nant  to  the  primary  contract  contained  in  the  policy.  If  it  is  con- 
sidered so  as  to  compel  the  assured  to  sue  each  separately  for  his 
share  of  the  loss,  it  is  repugnant  to  the  original  joint  contract  to  pay 
if  the  funds  of  the  company  suffice.  Again,  there  is  no  stipulation 
that  each  shall  pay  only  a  part  of  the  loss  in  proportion  to  his  share 
in  the  joint  stock  of  the  company,  but  that  he  shall  not  by  this  policy 
be  made  liable  to  more  than  the  amount  of  his  shares.  Construing 
that  strictly^  any  one  shareholder  might  upon  every  policy  issued  by 
the  company  be  compelled  to  pay  a  part  of  the  loss  equal  to  the  whole 
amount  of  his  shares,  a  situation  not  much  preferable  to  that  from 
which  these  defendants  seek  to  escape.  I  am,  therefore,  much  dis- 
posed to  think  that  the  clause  in  question  is  incapable  *of  receiving 
any  intelligible  meaning,  and  if  insensible  or  uncertain  it  must  be  in- 
operative. If  it  receives  any  construction  other  than  that  which  I 
first  suggested,  it  is  repugnant  to  the  contract  of  insurance  entered 
into  by  the  policy,  and  therefore  void.  FumivaU  v.  Coombes.  If  the 
coi^truction  contended  for  by  the  defendants  is  coirect,  that  the  policy 
comains  a  separate  contract  by  each  proprietor  only,  and  that  the  hav- 
ing paid  up  the  amount  of  his  shares  furnishes  a  good  plea  in  bar  to 
the  action,  which  is  a  necessary  consequence  of  that  construction ;  it 
follows  that  if  all  tiie  shareholders  have  paid  up  the  full  amount  of 
their  shares,  and  the  whole  capital  is  in  the  hands  of  the  company,  no 
action  at  law  can  be  maintained  on  the  policy  issued  by  them,  not 
against  all  the  members,  for  the  policy  contains  no  joint  contract,  nor 
against  individual  members,  for  each  is  supposed  to  have  paid  up  the 
whole  of  his  share  in  the  capitaL  This  shows  that  even  if  the  con- 
tract to  pay  if  the  capital  stock  fail  be  several,  the  proviso  is  repug- 
nant to  it  I  am,  therefore,  of  opinion  that  Lord  Campbell  was  right 
VOL.  IX.  32 
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in  telling  the  jury  that  upon  the  evidence  they  might  find  a  verdict 
for  the  plaintiff  on  the  issue  of  non  assumpsit.  On  the  other  point 
argued  before  us,  namely,  whether  there  was  evidence  that  the  capital 
stock  and  funds  of  the  company  were  sufficient  to  pay  the  plaintiff. 
I  think  that  the  direction  was  right,  for  that  the  company  must  be 
taken  to  have  available  funds  so  long  as  a  large  portion  of  the  capital 
stock  remained  uncalled  for.  I  think,  therefore,  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Alderson,  6.  It  is  not  my  intention  to  give  my  reasons  upon  the 
various  questions  arising  out  of  this  writ  of  error,  on  which  we  all 
agree  that  the  judgment  of  the  Court  of  Queen's  Bench  is  right ;  but 
I  shall  confine  myself  to  that  question  upon  which  alone  I  differ  from' 
the  judgment  of  the  Court  of  Queen's  Bench,  and  from  the  opinions 
delivered  by  my  two  learned  brothers,  Cresswell  and  Williams,  to-day. 
That  point  is,  whether,  looking  at  this  policy,  and  giving  effect  to  its 
various  provisions,  it  can  be  properly  said  to  contain  any  joint  contract 
between  the  assured  and  all  the  proprietors  of  shares  in  the  company. 

This  question  arises  upon  non  assumpsit  in  the  case  of  Gooden. 
He  has  never  signed  any  policy  or  personally  made  any  contract,  nor 
are  we  in  this  case  bound  by  the  admission  that  the  defendants  did 
jointly  contract,  as  we  are  in  deciding  upon  the  demurrer.  The 
policy  is  certainly  not  very  accurately  framed,  so  as  to  carry  into  effect 
what  I  cannot  but  call  the  very  clear  intention  of  the  proprietors,  as 
collected  jfrom  the  deed,  which  alone  would  give  any  authority  to  the 
directors  to  bind  them.  The  main  intent  appears  beyond  all  doubt 
or  dispute  in  this  clause  in  the  policy,  in  which  it  is  stated  "  that  no 
proprietor  of  the  company  shall  be  in  anywise  subject  or  liable  to 
any  claim  or  in  anywise  charged  by  reasan  of  the  policy  beyond  the 
amount  of  his  shares  in  the  capital."  And  then  follow  these  emphatic 
words,  "  it  being  one  of  the  original  and  fundamental  principles  of 
the  said  company  that  the  responsibility  of  the  individual  proprietors 
should  in  all  cases,  and  under  all  circunistances,  be  limited  to  their 
respective  slfares  in  the  capital  stock."  Now,  if  words  can  clearly 
express  an  intention,  these  words  do  so ;  therefore,  if  we  can  in  any 
way  construe  this  policy  so  as  not  to  fix  the  individual  proprietors  in 
all  cases  of  policies  thus  claimed  upon,  we  shall  only  be  effecting  the 
plain  intention  of  those  who  framed  it,  and  of  those  who  were  par- 
ties to  the  contract  Let  us  then  see  whether  the  words  in  the  p^cy 
prevent  us  from  doing  this  justice,  all  its  provisions  being  taken  to- 

f  ether  and  carefully  weighed  and  examined  ;  and  if  this  be  done,  and 
think  it  should  be  done  in  golden  scales,  seeing  the  intention  is  so 
clear,  I  think  we  may  construe  this  policy  as  showing  that  the  direct- 
ors contracted  not  for  the  individuals,  but  that  the  funds  of  the  com- 
Eany  should  indemnify  the  plaintiff,  and  that  they  should  be  alone 
able  in  the  hands  of  the  signing  directors  for  the  claim ;  or,  if  this 
be  not  so,  and  if  we  must  construe  the  word  «  company  "  to  mean 
the  individuals  for  whom  the  three  directors  contract,  that  then  the 
meaning  may  be  that  the  different  members  of  the  company  are  to 
be  taken  as  signing  each  for  himself  through  his  agents,  the  three 
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directors,  for  the  amount  of  his  shares  remaining  unpaid,  just  like  a 
body  of  separate  underwriters  signing  for  one  policy ;  and  thus,  we 
shall  make  them  separately  liable  to  that  extent,  and  so  give  effect  to 
the  declared  intention  limiting  their  liability.  In  either  way  of  con« 
struing  it,  the  issue  that  Gooden  emd  the  other  individual  members 
of  the  company  made  a  joint  contract  with  the  plaintiff  must  be  found 
for  these  defendants.  In  coming  to  that  conclusion,  I  am  satisfied 
that  we  carry  into  full  effect  the  provisions  of  the  deed.  .  By  the  deed 
I  am  satisfied  that  the  three  directors  signing  it  were  really  intended 
to  be  liable  by  reason  of  their  signatures,  and  that  the  individual 
shareholders  were  not  intended  to  be  liable  at  alL  If  we  look  care- 
fully  at  the  deed  under  which  the  directors  have  the  power  to  bind 
the  defendants,  we  shall  find  that  it  directs  all  policies  to  be  signed 
by  three  directors  in  a  given  form ;  it  provides  that  every  policy  shall 
state  that  the  subscribed  capital  and  stock  and  funds  of  the  company 
which  remain  undisposed  of  at  the  time  of  the  claim  shall  alone  be 
liable  to  make  it  good,  adding  afiSirmatively  that  the  directors  sighing 
such  policy  shall  be  responsible  to  the  extent  of  the  funds  in  their 
hands  or  power,  and  negatively  that  no  proprietor  (obviously  mean- 
ing, theretore,  no  other  proprietor  except  the  directors  so  signing)  shall 
be  liable  beyond  the  amount  of  his  unpaid  shares.  This  is  the  power 
given;  and  it  is  coniplied  with  in  this  policy  thus  far  only,  namely, 
that  it  states  the  first  and  last  conditions  of  the  clause,  omitting,  how- 
ever, the  intermediate  part  as  to  the  limited  liability  of  the  directors ; 
but  this  part  appears  to  me  to  be  of  great  importance,  for  it  shows,  1 
think,  clearly  enough  that  the  policy  was  only  to  be  made  binding 
upon  the  shareholders,  if  the  mode  in  which  the  proprietors  were  in- 
tended to  be  made  individually  liable  to  the  extent  of  their  unpaid 
shares  was  properly  stated,  and  that  this  was  to  be  through  the  power 
of  the  directors  to  make  calls,  and  so  to  get  into  their  hands  the 
amount  of  the  unpaid  shares.  The  directors  themselves  being  per- 
sonally liable  to  the  assured  to  the  extent  of  all  the  company's  funds, 
either  in  their  hands  or  in  their  power,  that  is  to  say,  of  all  the 
funds  which  they  held,  or  by  making  calls  could  obt&in,  I  doubt, 
therefore,  whether  this  policy  was  made  according  to  the  powers 
given  by  the  deed,  inasmuch  as  Gooden  really  never  gave  any  author- 
ity to  the  directors  to  make  any  policy  which  did  not  state  these  three 
things :  first,  that  the  funds  were  alone  to  be  liable ;  secondly,  that 
thQ  directors  were  to  be  liable  to  the  extent  of  the  funds  in  their  hands 
or  power ;  and  thirdly,  that  the  proprietors  were  only  to .  be  liable  to 
the  extent  of  their  shares.  The  second  clause,  if  it  had  been  inserted, 
coupled  with  the  other  two,  would  have  shown  that  the  individual 
proprietors  could  only  be  made  liable  through  the  directors,  and  were 
not  at  all  responsible  under  the  contract  made  with  the  latter.  If 
this  had  been  inserted  in  the  policy,  it  is  clear  to  me,  upon  the  issue 
of  non  assumpsit  J  the  defendant  Grooden  would  have  been  entitled  to  the 
judgment  of  the  court  And  this  view  of  the  case  would,  as  it  seems 
to  me,  also  give  full  effect  to  the  deed,  and  shows  to  me,  in  coming  to 
the  conclusion  I  before  arrived  at,  that  I  decide  according  to  the  real 
meaning  and  intention  of  the  deed.     I  think,  therefore,  that  the  issue 
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on  non  assumpsU  ebould  have  been  fonnd  for  the  defendant  €rooden« 
and  that  the  judgment  of  the  Queen's  Bench  upon  this  point  is  enone* 
ons ;  and  the  resolt  is,  that  a  venire  de  novo  must  be  awarded  on  that 
issue.  On  all  the  other  parts  of  the  case,  which  indeed  were  parts 
that  came  before  the  Court  in  Banco,  I  entirely  agree  in  the  pro- 
priety  and  correctness  of  the  judgment 

Parse,  B.  In  this  case  some  important  questions  arise,  partly 
on  demurrer,  partly  on  a  bill  of  exceptions  to  the  ruling  of  Lord 
Campbell,  C.  J.,  on  the  trial  of  the  issues.  I  will  state  the  material 
parts  of  the  pleading  upon  which  the  question  on^demuirer  arises, 
and  also  the  questions  upon  the  issues,  very  shortly.  [He  then  stated 
them.]  On  the  special  demurrer  by  Hallett,  the  defendant  below, 
to  the  first  count,  and  on  the  special  demurrer  to  the  first  plea  of 
tiie  defendant  Sir  John  Clarke,  and  the  third  of  the  defendant  Allan, 
and  on  the  only  plea  of  the  defendant  Hatfield,  the  question  was, 
wheflier  the  first  count  was  bad  either  in  substance  or  form,  the 
pleas  demurred  to  being  abandoned  by  the  learned  counsel  for  the 
plaintiifii  in  error.  Thie  Court  of  Queen's  Bench  held  the  first  count 
to  be  good,  and  I  think  they  were  right  in  so  holding.  The  formal 
objections,  the  principal  of  which  was  the  uncertainty  whether  the 
defendants  became  insurers  generaUy,  and  with  aU  the  obUgations 
of  ordinary  insuran,  or  only  insurers  upon  the  terms  of  the  policy,  I 
think  are  untenable^  for  the  context  clearly  shows  that  the  declaration 
meant  to  charge  them  only  as  insurers  by  that  policy  with  the  obli* 
gations  only  which  were  created  by  it  The  objection  of  substance 
was,  that  there  was  no  contract  at  all  made  by  the  policy  on  the  part 
of  any  one,  but  merely  a  charge  on  a  joint-stock  fund,  and  available 
in  equity  only;  and  that  if  there  was  a  contract,  it  was  not  a  joint 
one  by  all  the  defendants,  but  a  separate  one  by  each,  whereby  each 
agreed  to  be  responsible  only  to  the  amount  of  his  shares  in  the  capi« 
tal  stock,  and  not  for  the  whole  loss  if  it  exceeded  it,  nor  did  one  or 
either  become  liable  for  the  non-payment  of  another's  share.  I  think 
the  Court  of  *Queen's  Bench  rightiy  held  that  the  declaration  is  good 
on  general  as  well  as  special  demurrer.  In  the  declaration  it  is  averred 
that  the  plaintiff  paid  them  a  premium,  and  promised  to  fulfil  and 
perform  every  tjiing  in  the  policy  contained  on  the  part  of  the  assured 
to  be  performed  and  fulfilled ;  that  the  defendants  promised  that  they 
would  become  and  be  insurers  to  the  plaintiff  for  the  sums  specifiedf, 
and  perform  and  fulfil  all  things  on  their  part  as  such  insurers  to  be 
performed  and  fulfilled ;  and  there  is  an  averment  of  the  sufficiency 
of  the  capital  stock  of  the  company.  In  considering,  therefore,  the 
sufficiency  of  the  declaration  on  demurrer,  we  axe  to  assume  that  a 
joint  contract  by  all  the  defendants  is  admitted,  and  on  that  assump* 
tion  construe  the  terms  of  the  policy.  So  doing,  I  think  it  amounts 
to  a  joint  contract  that  the  company  shall  pay  out  of  their  capital 
stock  J  in  other  words,  if  the  capital  stock  and  funds  should  be  sufficient 
In  Dawson  v.  Wrench  the  Court  of  Exchequer  on  demurrer  held,  in 
an  action  on  a  policy  by  the  same  company,  in  which  the  declaration 
was  against  the  subscribing  directors,  that  the  clause  had  that  mean- 
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ing ;  and  the  general  course  has  been  in  actions  on  fire  policies,  on 
which  there  is  usually  a  similar  clause  charging  the  funds,  to  bring 
an  action  as  on  a  covenant  or  contract  by  the  subscribing  directors  to 
pay  out  of  that  fund.  The  objection,  therefore,  in  the  present  case, 
that  on  the  face  of  the  declaration  the  policy  operates  merely  as  a 
charge,  cannot  prevail.  It  was  secondly  contended  that,  taking  the 
declaration,  altogether,  there  was  no  joint  promise  by  the  defendants, 
but  only  a  several  and  limited  promise  by  each,  namely,  to  contribute 
to  the  amount  of  his  share.  This  objection  is  certainly  of  more  weight 
than  the  others,  and  raises  some  doubt  whether  the  allegation  "  that 
the  defendants  promised  (and  which,  as  I  have  stated,  means  jointly 
promised)  to  be  insurers  on  the  terms  of  the  policy"  is  not  consistent 
with  one  of  the  terms  of  it,  "  that  no  proprietor  shall  be  in  anywise 
subject  to  any  claims  or  demands,  nor  be  in  anywise  charged  by  rea- 
son of  the  said  policy  beyond  the  amount  of  his  share  in  the  capital 
stock  of  the  said  company,"  it  being  stated  to  be  one  of  the  original 
and  fundamental  principles  of  the  said  company  that  the  responsi- 
bility of  the  individual  proprietors  should  in  all  cases  and  unaer  all 
circumstances  be  limited  to  their  respective  shares  in  the  said  capital 
stock.  For  if  there  be  a  joint  contract  by  all  the  proprietors  to  pay 
if  the  capital  stock  be  sufficient,  each  is  liable,  if  the  stock  be  insuffi- 
cient, to  have  the  full  amount  of  the  loss  levied  upon  him,  and  so  he 
is  charged  by  reason  of  the  policy  beyond  the  ainount  of  his  shares. 
It  may  be  said,  therefore,  that  where  one  of  the  material  and  alleged 
fundamental  terms  of  the  joint  contract  is  wholly  irreconcilable  with 
the  joint  liability,  there  is  no  joint  contract  at  all.  Taking  all  the 
averments  in  the  declaration  together,  the  sufficiency  of  the  declara- 
tion is  therefore  questionable.  But  as,  upon  demurrer,  it  must  be  taken 
that  the  contract  is  set  out  according  to  its  legal  effect,  we  must  as- 
sume that  the  defendants  did  jointly  contract  in  the  manner  alleged, 
and  thus  we  must  either  reconcile  the  apparently  inconsistent  provi- 
sion which  follows  from  their  joint  contract  by  supposing  that  it  is  a 
mode  of  regulating  their  liability  inter  se,  though  unnecessary  to  be  in- 
troduced into  a  contract  with  the  assured ;  or  if  incapable  of  being 
reconciled,  we  must  reject  it  as  repugnant  and  void,  as  an  attempt 
by  the  parties  to  do  what  by  the  law  of  England  they  cannot  do, 
namely,  contract  jointly  with  a  separate  limited  liability  to  damages 
for  the  breach  of  the  contract.  I  therefore  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  on  the  demurrer  ought  to  be  affirmed. 

The  next  questions  arise  upon  the  bill  of  exceptions.  On  the  trial 
the  articles  of  partnership  were  put  in,  and  the  policy,  which  it  was 
proved  was  in  the  form  always  used  by  the  company,  (but  not  stated 
to  be  known  or  approved  of  by  the  defendants,)  and  which  was  sub- 
scribed by  three  directors.  This  was  the  evidence  applicable  to  the 
plea  of  nan  assumpsit  The  counsel  for  the  defendant  Gooden  then 
objected  that  Lord  Campbell  ought  to  have  diirected  the  jury  to  find 
a  verdict  for  him  on  that  issue ;  first,  because  no  action  at  law  would 
lie  on  the  policy,  there  being  no  contract  to  pay,  but  only  a  charge  in 
equity ;  secondly,  because  the  defendants  were  not  jointly  liable  upon 
it,  but,  if  liable  at  all  at  law,  were  only  severally  liable ;  thirdly,  because 
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no  action  would  lie  against  Oooden  as  he  had  not  signed  the  policy ; 
fourthly,  because  the  promise  alleged  was  a  general  promise  to  become 
insurers  to  the  plaintfSs,  and  the  promise,  if  any,  to  be  collected  from 
the  terms  of  the  policy  was  a  promise  to  pay  out  of  the  capital ;  fifthly, 
because  the  policy  was  void  by  the  35  Geo.  3,  c.  63,  s.  11. 

I  have  already  intimated  my  opinion  that  the  fourth  of  these  objec- 
tions is  untenable.  The  third  and  fifth  are  equally  so ;  .indeed,  the 
fifth,  which  was  stated  in  one  of  the  pleas,  was  given  up,  and  the  plea 
was  admitted  to  be  bad,  as  it  could  not  but  be  after  the  judgment  of 
Lord  Cranworth,  in  the  case  of  Read  v.  AMan  ;  and  the  thud  is  untena- 
ble, as  no  personal  signature  by  the  defendants  is  required,  and  if  the 
objection  had  been  that  the  directors  who  actually  signed  were  not 
authorized  by  the  defendants  to  do  so,  the  objection  ought  to  have 
been  pointedly  and  distinctly  stated,  which  it  certainly  was  not.  The 
only  objections  which  remain  to  be  considered  are  the  first  and  second. 
They  are  shaped  in  two  ways.  It  is  contended  that  if  the  terms  of 
the  policy  alone  are  looked  at,  the  legal  effect  is,  that  the  different 
proprietors  do  not  thereby  contract  jointly  at  all,  and  that  if  the  policy 
is  construed  to  be  a  joint  contract  of  all  the  proprietors,  the  directors 
have  no  authority  from  the  proprietors  to  make  such  a  policy  for  them. 
As  to  the  second  branch  of  the  argument,  the  authority  expressly  given 
by  the  deed  was  certainly  not  pursued,  and  that  in  more  than  one  re- 
spect. One  difference  is,  that  in  the  policy  the  stock  or  fands  gene- 
rally are  pledged ;  in  the  deed  the  power  is  to  pledge  only  the  funds 
undisposed  of  at  the  time  of  the  claim  under  the  policy,  and  the  di- 
rectors ought  to  have  stated  that  limitation  in  the  policy,  which  they 
have  not  done ;  and  further,  that  no  shareholder  shall  be  liable  beyond 
the  unpaid  part  of  his  share. 

There  is  no  evidence  that  this  particular  form  of  policy,  so  deviating 
from  the  directions  in  the  deed,  was  sanctioned  by  the  defendants ; 
and  whether  unchartered  companies  of  assurance  against  marine  risks 
(which  companies  did  not  exist  before  the  6  Geo.  4,  and  of  the  usage 
of  which  no  evidence  was  offered)  are  on  the  footing  of  ordinary  part- 
nerships, so  that  in  the  absence  of  proof  of  the  recognition  of  a  par- 
ticular form  of  contract  an  authority  to  the  directors  would  be  implied 
as  to  all  strangers  to  the  real  authority,  is  a  question  on  which  I  need 
not  on  the  present  occasion  express  any  opinion ;  first,  because  I  think 
that  the  want  of  authority  in  the  directors  to  make  policies  binding 
on  each  proprietor  was  not  objected  to  in  a  distinct  manner  as  it  ought 
to  have  been,  the  only  objection  really  made  being  that  the  defend- 
ants were  not  jointly  liable  on  the  policy,  and  that  the  policy  was 
not  signed  by  the  defendant  Gooden ;  and,  secondly,  because  I  think 
that,  looking  at  the  policy  alone,  and  construing  every  part  of  it  to- 
other, so  as  to  give  effect  as  far  as  possible  to  its  different  provisions, 
it  does  not  contain  any  joint  contract  with  the  assured  by  all  the  pro- 
prietors, and  consequently  no  joint  contract  by  the  defendants.  In 
construing  the  instrument  itselJf  we  are  not  embarrassed  by ^  the  ad- 
mission of  the  fact,  which  on  the  demurrer  was  necessarily  assumed, 
that  the  defendants  did  jointly  contract.  The  question  on  the  evi- 
dence is,  whether  they  did ;  nor  are  we  to  assume  that  the  defendants 
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duly  Bubscribed  the  policy  as  assureiB,  which  on  the  demuner  is  ad- 
mitted. This  also  is  a  question  to  be  detennined.  What,  then,  is 
the  legal  effect  of  the  poUcy,  which  is  unquestionably  a  very  confused 
and  inaiftificial  inslamment  very  difficult  to  understand,  probably  copied 
in  a  great  measure  from  one  of  those  used  by  the  chartered  insurance 
companies,  and  perhaps  without  understanding  its  meaning  ?  The 
policy  states  that  the  company  are  to  bear  the  adventures  and  perils 
therein  mentioned ;  to  bear  also  the  expenses  of  salvage ;  and  the 
then  directors  subscribed  in  witness  that  the  company  are  content 
with  the  insurance ;  ^  and  it  is  declared  and  agreed  between  the  com- 
pany and  the  assured^  that  the  capital  stock  and  funds  of  the  company 
shall  alone  be  liable  to  make  good  all  claims  and  demands  whatever 
by  virtue  of  that  policy ; "  and  then  follows  the  most  important  clause) 
''  that  no  proprietor  of  the  company  shall  be  in  anywise  subject  or 
liable  to  any  claim  nor  in  anywise  charged  by  reason  of  the  policy 
beyond  the  amount  of  his  share  in  the  capital,  it  being  one  of  the 
original  and  fundamental  principles  of  the  said  company  that  the  re- 
sponsibility of  the  said  proprietors  shall  in  all  cases  and  under  all  cir- 
cumstances be  limited  to  their  respective  shares  in  the  capital  stock." 
It  is  impossible  to  doubt  that  the  object  of  this  clause,  which  it  is  to 
be  observed  is  stronger  than  that  in  HdUcett  v.  The  Merchant  Traders 
Associatianj  was  to  protect  the  proprietors  from  personal  responsibility 
to  any  persons  whatever  beyona  a  umited  amount.  It  is  emphatically 
stated  to  be  '^  the  original  and  fundamental  principle  of  the  company ; " 
and  in  construing  that  instrument  we  must  give  effect  to  this  provision 
so  clearly  expressed,  if  we  can  consistently  with  •the  other  provisions 
contained  in  it.  I  think  we  can  do  this  by  construing  the  term  ^  com- 
pany" to  denote  the  ^< funds  of  the  company;"  which,  alone,  are  to 
pay ;  or  by  holding  that  it  means  not  the  whole  body  collectively,  so 
as  to  make  the  whole  body  joint  contractors,  but  each  individual  of 
the  company,  so  as  to  make  each  of  them  contract  to  bear  the  loss  in 
the  same  proportion  as  his  share  bears  to  the  total  capital,  in  the  na- 
ture of  a  separate  underwriter ;  and  thus  we  give  effect  to  the  de- 
clared fundamental  principle  of  the  company,  which  we  could  not  do 
where  it  is  to  be  construed  in  conjunction  with  an  admitted  joint  con- 
tract of  all  the  proprietors,  which  it  must  be  when  the  question  arises 
on  demurrer.  It  is  true  that  there  may  be  difficulties  in  ascertaining 
how  much  each  is -to  pay  in  a  case  where  the  assurer  has  already 
been  obliged  to  contribute  to  other  losses ;  but  a  similar  sort  of  diffi- 
culty would  exist  if  all  jointly  undertook  to  pay  out  of  the  capital 
stock ;  if  the  capital  stock  had  already  been  reduced  by  the  payment 
of  prior  claims,  the  residue  only  would  be  the  capital  liable  to  pay. 
But  whatever  difficulty  might  arise  upon  this  ground,  the  assured 
must  suffer,  for  I  think  it  quite  clear  that  the  individual  proprietors 
were  never  meant  to  be  responsible  for  any  others  than  themselves. 
I  think  it  tmnecessary  to  decide  whether  the  subscribing  directors  were 
responsible  on  this  policy  by  reason  of  their  signatures  as  contracting 
parties,  or  not ;  all  1  think  it  necessary  to  decick  is,  that  there  was  no 
evidence  in  this  confused  and  ill-dravni  instrument  warranting  the 
judge  to  say  there  was  any  joint  contract  by  the  defendante  vdth  the 
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plaintifft,  as  alleged  in  the  declaration.  It  may  be  that  there  is  no 
contract  at  all,  but  at  all  events  I  think  there  is  no  joint  contract  by 
the  proprietors  who  are  not  directors,  with  the  plaintiff;  and,  therefore, 
Lord  Campbell  ought  to  have  directed  a  verdict  for  Gooden  upon  non 
assumpsit^  and  if  so,  all  the  other  defendants  were  entitled  to  the  be- 
nefit of  that  verdict  This  makes  it  unnecessary  to  discuss  the  last 
question,  whether  the  direction  of  Lord  Campbell  was  right  as  to  the 
meaning  of  the  terms  ^^  capital  stock  and  funds ; "  but  I  do  not  mean 
to  intimate  that  I  think  the  ruling  in  that  respect  was  not  correct, 
though  it  is  not  the  same  that  the  judges  of  the  Queen's  Bench  ap- 
pear to  have  put  on  those  terms  according  to  the  report  of  this  case 
below.  Therefore,  I  think,  the  judgment  should  be  affirmed  on  de- 
murrer, and  that  there  should  be  a  venire  de  novo  on  the  issues. 

Judgment  accordingly. 


Beaumont  v.  Squire.' 

January  14, 1853. 

Will,  Construction  of-^  Constitutional  Limitation  — -  Marriage,  SfC. 

without  Consent. 

KeploTin  for  an  alleged  wrongfol  distress.  The  defendant  arowed  justifyine  the  distress  in 
respect  of  his  title  to  half  a  year's  rent-charge.  The  aTOwry  set  oat  a  wm  by  which  the 
testator,  amongst  other  limitations,  deyiscd  his  estates  in  G.  to  W.  B.  for  life,  with  a  power 
of  appointment,  and  in  default  of  appointment  in  strict  settlement,  remainder  to  T.  B.  B. 
and  biana  his  wife,  one  of  the  testator's  natural  daughters,  in  the  like  strict  settlement : 
remainder  in  the  same  manner  to  W.L.  and  Sophia  his  wife,  another  of  the  testator's  natural 
daughters ;  remainder  **  to  the  use  and  behoof  of  Louisa  Wentworth  (the  other  of  his  naita- 
ral  daughters)  or  such  person  as  she  should  first  intermarry  with,  if  any,  before  she  attains 
the  age  of  twenty-one  years,  by  and  with  the  consent  and  approbation  of  trustees  or  the 
survivor  of  them  and  his  heirs,  and  which  person  should  also  previously  make  a  competent 
settlement  upon  her,  to  the  like  approbation  of  the  said  trustees,  for  and  during  their  joint 
natural  lives  or  the  life  of  the  survivor  of  them,  without  impeachment  of  waste,  and  from 
and  after  the  detennination  of  that  estate  then  to  the  use  of  the  trustees  and  die  survivor  of 
tliem  and  his  heirs,  for  and  during  the  life  of  his  said  daughter  Louisa  or  such  person  as 
she  should  so  first  marry  (if  any)  and  the  life  of  the  longer  liver  of  them,  upon  trust,  to 
support  contingent  estates,  and  after  the  decease  of  the  longer  liver  of  them,  his  said 
daughter  Louisa,  and  of  such  person  as  she  should  so  first  marry  (if  any)  then  to  the  use 
and  behoof  of  all  and  every  or  any  the  son  and  sons  of  the  body  of  his  said  daughter  Louisa 
by  such  first  or  any  after-taken  husband,  with  the  like  power  of  appointment,  and  for  all 
such  and  the  like  estates  and  interests  and  with  the  like  remainders  and  limitations  as 
aforesaid  in  relation  as  aforesaid,  with  remainder  over  in  default  of  such  issue."  The  tes- 
tator then  devised  unto  "J.  Cocksbutt  and  his  heirs  one  other  annuityor  clear  yearly  rent- 
charge  of  3,0002.,  upon  trust  nevertheless  to  and  for  the  only  proper  use  and  benoof  of  my 
said  daughter  Louisa  Wentworth  and  her  assigns  until  she,  his  said  daughter,  should  many 
(under  and  with  the  restriction  above  mentioned)  or  for  and  during  the  term  of  her  natu- 
ral life,  and  when  and  so  soon  as  she  his  said  daughter  should  marry  as  aforesaid,  ^en 
upon  such  trusts,  and  in  like  manner  and  with  the  IUlc  powers  and  for  such  and  the  like 
estates  and^  interests,  and  with  the  like  remainders  and  hmitations,  and  subject  to  the  same 
contingencies  and  annihilations  as  is  and  are  thereinbefore  particularly  mentioned,  ex- 
pressed, limited,  directed  and  declared  of  and  concerning  and  in  relation  to  die  aforesaid 
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rant-duufge  tiiemi&befora  giren  tmto  or  for  the  benefit  of  his  said  daughter  Sophia.'  The 
ttTOWiT  further  stated  that)  oa  the  23d  of  Februarji  1794,  Louisa  married  WT  S.  and  had 
issue  G.  B.  S.,  their  eldest  son.  That  W.  S.  died  on  the  80th  of  April,  1817,  leaying  G. 
B.  S.  him  smriying.  That  Louisa  afterwaids  married  J.  Clifford,  and  by  an  iadenture  of 
the  13th  of  August,  1838,  in  porsnance  of  the  power  in  the  will,  she  appointed,  immediately 
after  her  death,  the  said  rent-chaige  of  3,0002.  secondly  mentioned  in  the  will  to  the  use 
of  the  said  G.  B.  S.  and  his  heirs.  That  the  said  G.  B.  S.  afterwards  and  after  he  had 
attained  twenty-one,  by  an  indenture  of  the  14th  of  Au|^t,  1838,  granted  the  said  rent- 
chaige,  with  all  powers  and  remedies  of  distress,  to  B.  FT  B.  and  the  defendant  and  their 
heirs,  for  all  his  estates  therein  or  which  he  could  grant  by  yirtue  of  the  limitations  in  the 
wiU  to  Louisa's  first  son  or  by  the  appointment  expressed  in  the  indenture  of  ^e  18th  of 
August,  1838.  That  B.  F.  B.  died  on  the  10th  of  January,  1841,  and  the  said  Louisa  on 
the  21st  of  December,  1846,  and  that  neither  she,  nor  the  said  W.  S.,  nor  J.  C,  nor  any 
issue  of  her  bodr,  had  become  possessed  of  the  hereditaments  and  premises  devised  by  the 
will  other  than  the  said  rent-chaige,  &c.  Plea,  setting  out  the  first  indenture,  and.alleging 
in  bar  that  at  the  time  of  the  marriage  of  Louisa  with  the  said  W.  S.  she  was  under  twenty- 
one,  and  that  she  so  married  without  the  consent  or  approbation  of  the  trustees  or  either 
of  them,  nor  was  any  settlement  made  by  the  said  W.  S.  on  her  prerious  to  such  mar- 
riage:— 

Heldj  upon  demurrer,  that  the  above  words, "  when  and  so  soon  as  she  his  said  daughter 
should  manj  as  aforesaid,"  were  to  be  taken  as  referring  merely  to  the  fact  of  marriage 
before  mentioned,  and  that  although  the  limitations  of  the  rent-charge  in  favor  of  Louisas 
first  husband  could  not  have  taken  effect,  yet  those  in  favor  of  her  sons  by  him  or  her  after- 
taken  husband  would ;  tiiat  a  power  of  appointment  became  vested  in  Mrs.  Clifford,  and 
tiierefore  that  the  fimt  avowry  was  valid,  and  the  plea  in  bar  no  answer  to  it 

Replevin.  The  declaration  complained  of  the  wrongful  taking 
and  detention  of  certain  pigs  of  lead  in  a  certain  dose,  in  the  manor 
or  royalty  of  Hexham,  in  the  manor  of  Anwick  Grange,  in  the  county 
of  Northmnberland. 

Avowry,  first,  that  'heretofore  and  long  before  the  said  time  when, 
&c.,  in  the  said  declaration  mentioned,  one  Sir  Thomas  Blackett, 
baronet,  formerly  called  and  known  by  the  surname  of  Wentworth, 
was  seized  in  his  demesne  as  of  fee  of  and  in,  amongst  certain  other 
manors,  royalties,  &c.,  situate,  Ipng  and  being  in  the  several  counties 
of  York,  Northumberland,  and  Durham,  the  said  manor  or  regality  of 
Hexham,  and  of  the  said  manor  of  Anwick  Grange  and  of  the  said 
close  in  which,  &c.,  as,  and  then,  and  thenceforth,  hitherto,  and  still 
being  parcel  of  the  demesnes  of  the  said  manor  of  Aqwick  Grange,  in 
which,  &c.,  in  the  said  declaration  mentioned,  and  tiie  said  Sir  T. 
Blackett  being  so  seized  thereof  as  aforesaid,  afterwards  and  before 
the  1st  of  January,  1838,  to  wit,  on  the  29th  of  May,  1792,  duly  made 
and  published  his  last  wiU  and  testament  in  writing.     The  avowry 
set  out  the  will  at  length,  firom  which  it  appeared  that  the  testator 
devised  all  that  his  manor  or  lordship  of  Gunnerton  in  the  county  of 
Northmnberland,  and  also  aH  and  every  of  his  messuages,  farms, 
lands,  tenements,  tithes  and  hereditaments,  with  their  and  every  of 
their  appurtenances,  situate,  lying,  being  or  arising  within  the  towns, 
townships,  precincts  or  territories  of  Kyal,  Ingo,  iCearsley,  Fenwick, 
Weldon  otherwise  Welton,  Hallington  and  HaUington  Mains  in  the 
county  of  Durham,  unto  John  Erasmus  Blackett  and  Thomas  Cot- 
ton, Esquires,  and  the  survivor  of  them  and  his  heirs,  upon  trust, 
nevertheless,  to  the  use  and  behoof  of  his  nephew,  William  Bosville, 
Esq.  and  his  assignees,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste :  and  from  and  immediately  after  the 
determination  of  that  estate,  to  the  use  of  the  said  J.  E.  Blackett 
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and  T.  Cotton,  and  the  survivor  of  them  and  his  heirs,  for  and  du- 
ring the  life  of  the  said  W.  Bosville,  upon  trust  to  preserve  contin- 
gent estates;  and  from  and  immediately  after  the  decease  of  the 
said  W.  Bosville,  then  to  the  use  and  behoof  of  such  one  of  the 
sons  of  the  said  W.  Bosville,  lawfully  to  be  begotten,  as  he  the  said 
W.  Bosville  should  by  deed  or  will  appoint,  and  of  the  heirs  male 
of  the  body  of  such  son,  and  for  default  of  such  appointment  or  of 
such  issue  of  such  son,  or  in  case  any  such  should  be  who  should 
depart  this  life  without  leaving  such  issue  of  his  body  lawfully  to  be 
begotten,  then  to  the  use  and  behoof  of  the  first  son  of  the  body  of 
the  said  W.  Bosville,  lawfully  to  be  begotten,  and  of  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing ;  and  for  default  of  such 
issue  then  to  the  use  and  behoof  of  the  second,  third,  fourth  and  all 
and  every  other  son  and  sons  of  the  said  W.  Bosville,  lawfully  to  be 
begotten,  severally,  successively,  and  in  remainder  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  ail  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  son  and 
sons  and  the  heirs  male  of  his  body  issuing  being  always  to  be  pre- 
ferred and  to  take  before  the  younger  of  such  son  and  sons  and  the 
heirs  male  of  his  or  their  body  or  bodies  issuing ;  and  for  default  of 
such  issue,  then  to  the  use  and  behoof  of  Thomas  Richard  Beaumont, 
of  Darton  aforesaid.  Esquire,  and  Diana  his  wife  (one  of  his  natural 
daughters,)  for  and  during  their  joint  natural  lives  and  the  life  of  the 
survivor  of  them,  without  impeachment  of  waste ;  and  from  and  after 
the  determination  of  that  estate,  then  to  the  use  of  the  said  J.  E. 
Blackett  and  T.  Cotton  and  the  survivor  of  them,  and  his  heirs,  upon 
trust,  to  preserve  contingent  estates ;  and  from  and  after  the  decease 
of  the  longer  liver  of  them,  the  said  T.  K  Beaumont  and  Diana  his 
wife,  then  to  the  use  and  behoof  of  such  one  son  of  the  body  of  his 
said  daughter  Diana  as  the  survivor  of  them,  the  said  T.  K  Beaumont 
and  Diana  bis  wife,  should  by  deed  or  wiU  appoint,  and  of  the  heirs 
male  of  the  body  of  such  son  lawfully  issuing ;  and  for  default  of  such 
appointment,  or  from  and  immediately  after  the  decease  of  such  son 
without  issue  male  of  his  body,  or  in  case  any  such  should  be  who 
lived  to  attain  the  age  of  twenty-one  years  and  should  afterwards 
depart  this  life  without  leaving  any  son  or  sons  of  his  body  lawfully 
issuing,  or  such  son  or  sons  should  also  live  to  attain  the  said  age  of 
twenty^ne  years  and  should  also  afterwards  depart  this  life  without 
leaving  any  issue  male  of  his  body  lawfully  issuing,  then  to  the  use 
and  behoof  of  the  first,  second,  third,  and  every  other  son  and  sons  of 
the  body  of  his  said  daughter  Diana,  by  her  present  or  any  future 
husband,  severally,  successively,  and  in  remainder,  one  after  another, 
and  as  they  or  any  of  them  should  be  in  seniority  of  age  and  priority 
of  birth  and  of  the  several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder 
of  such  son  and  sons  and  the  heirs  male  of  his  body  lawfully  issuing 
being  always  to  be  preferred  and  to  take  before  the  younger  of  such 
son  and  sons  and  the  heirs  male  of  his  or  their  body  or  bodies  issuing ; 
and  for  default  of  such  issue  or  in  case  any  such  should  be  who  should 
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live  to  attain  the  age  of  twenty-one  years  and  should  afterwards  de- 
part this  life  without  leaving  any  son  or  sons  of  his  body  lawfully 
issuing,  or  such  son  or  son  should  also  live  to  attain  the  said  age  of 
twenty-one  years,  and  should  also  afterwards  depart  this  life  without 
leaving  any  issue  male  of  his  body  lawfully  issuing,  then  to  the  use 
and  behoof  of  W.  Lee,  of  Leeds,  in  the  said  county  of  York,  mer- 
chant, and  Sophia  his  wife  (another  of  his  natural  daughters,)  for  and 
during  their  joint  natural  lives  and  the  life  of  the  survivor  of  them, 
without  impeachment  of  waste ;  and  from  and  after  the  determina- 
tion of  that  estate,  then  to  the  use  of  the  said  J.  E.  Blackett  and  T. 
Cotton,  upon  trust,  to  support  contingent  estates ;  and  from  and  after 
the  decease  of  the  longer  liver  of  them  the  said  W.  Lee  and  Sophia 
his  wife,  then  to  the  use  a.nd  behoof  of  all  and  every  or  any  the  son 
and  sons  of  the  body  of  his  said  daughter  Sophia  by  her  present  or 
any  future  husband,  with. the  like  power  of  appointment,  and  for  all 
such  and  the  like  estates  and  interests  and  with  the  like  remainders 
and  limitations  as  aforesaid,  in  relation  to  the  said  T.  R.  Beaumont 
and  Diana  his  wife ;  and  for  default  of  such  issue  of  the  body  of  his 
said  daughter  Sophia,  or  in  case  any  such  should  be  who  should  live 
to  attain  the  age  of  twenty-one  years  and  should  afterwards  depart 
this  life  without  leaving  any  son  or  sons  of  his  body  lawfully  issuing, 
or  such  son  or  sons  should  also  live  to  attain  the  said  age  of  twenty- 
one  years  and  should  also  afterwards  depart  this  life  without  leaving 
any  issue  male  of  his  body,  then  to  the  use  and  behoof  of  Louisa 
Wentworth  (the  other  of  his  natural  daughters,)  or  such  person  as 
she  should  first  intermarry  with,  if  any,  if,  before  she  attains  the  age 
of  twenty-one  years,  by  and  with  the  consent  and  approbation  of  the 
said  J.  E.  Blackett  and  T.  Cotton,  or  the  survivor  of  them,  and  his 
heirs,  and  which  person  should  also  previously  make  a  competent 
settlement  upon  her,  to  the  like  approbation  of  J.  E.  Blackett  and  T. 
Cotton,  for  and  during  their  joint  natural  lives  or  the  life  of  the  sur- 
vivor of  th^m,  without  impeachment  of  waste ;  and  from  and  after 
the  determination  of  that  estate,  then  to  the  use  of  the  said  J.  E. 
Blackett  and  T.  Cotton,  and  the  survivor  of  them  and  his  heirs,  for 
and  during  the  life  of  his  said  daughter  Louisa,  or  such  person  as  she 
should  so  jGrst  marry,  if  any,  and  the  life  of  the  longer  Uver  of  them, 
upon  trust,  to  support  contingent  estates ;  and  from  and  after  the 
decease  of  the  longer  liver  of  them,  his  said  daughter  Louisa,  and  of 
such  person  as  she  should  so  first  marry,  if  any,  then  to  the  use  and 
behoof  of  all  and  every  or  any  the  son  and  sons  of  the  body  of  his 
said  daughter  Louisa,  by  such  first  or  any  after-taken  husband,  with 
the  like  power  of  appointment ;  and  for  all  such  and  the  like  estates 
and  interests  and  with  the  like  remainders  and  limitations  as  afore- 
said, in  relation  as  aforsaid ;  and  for  default  of  such  issue,  &c  (as  in 
the  limitation  to  Sophia,)  then  to  the  use  and  behoof  of  Sir  John  Sin- 
clair, of  Caithness,  in  the  kingdom  of  Scotland,  baronet,  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of  waste ;  and  from 
and  Immediatelv  after  the  determination  of  that  estate,  to  the  use  of 
the  said  J.  E.  Blackett  and  T.  Cotton,  to  preserve  contingent  estates ; 
and  after  the  decease  of  the  said  Sir  J.  Sinclair,  then  to  the  use  and 
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behoof  of  such  one  of  his  sons  by  his  then  wife  as  he  shonld  direct, 
limit,  or  appoint ;  and  for  default  of  such  appointment  unto  the  eldest 
son  of  the  said  Sir  J.  Sinclair  by  his  then  wife,  his  heirs  and  assigns 
forever.  And  as  to,  for,  and  concerning  all  and  every  other  of  his 
manors,  royalties,  messuages,  tenements,  and  hereditaments,  and  all 
advowsons  and  rights  of  presentation,  unto  the  said  J.  E.  Blackett  and 
T.  Cotton,  to  and  for  the  use  and  behoof  the  said  T.  R.  Beaumont 
and  Diana  his  wife,  and  of  the  son  and  sons  of  the  said  W.  Lee  and 
Sophia  his  wife,  and  of  the  son  and  sons  of  his  said  daughter  Sophia, 
and  the  heirs  male  of  the  body  of  such  son  and  sons,  and  of  his  said 
daughter  Louisa  (and  such  person  as  she  might  many,  if  any,  as  afore- 
said,) and  of  the  son  and  sons  of  his  said  daughter  Louisa,  and  the  heirs 
male  of  the  body  of  such  son  and  sons,  and  of  the  said  Sir  J.  Sinclair, 
and  of  the  son  and  sons  of  the  said  Sir  J.  Sinclair,  by  his  said  wife, 
severally,  respectively,  and  successively,  in  the  like  order  and  couife  of 
succession,  upon  such  trusts  and  in  like  manner,  and  with  the  like 
powers  and  for  such  and  the  like  estates  and  interests,  and  with  the 
like  remainders  and  limitations  as  was  and  were  thereinbefore  parti- 
cularly mentioned,  expressed,  limited,  directed  and  declared  of  and 
concerning  and  in  relation  to  the  hereditaments  and  premises  therein- 
before by  his  last  will  and  testament  devised.  The  will  then  charged 
the  property  in  Northumberland  and  Durham  (except  such  as  he  had 
thereinbefore  devised  for  the  benefit  of  his  nephew  the  said  W.  Bos- 
ville)  with  the  payment  of  two  several  rent-charges  thereinafter  men- 
tioned and  devised ;  and  then  devised  unto  J.  Cockshutt,  of  Huth- 
wait,  in  the  said  county  of  York,  and  his  heirs,  one  annuity  or  clear 
yearly  rent-charge  of  3,000^ ;  upon  trust,  nevertheless,  to  and  for  the 
only  proper  use  and  behoof  of  the  said  W.  Lee  and  Sophia  his  wife, 
for  and  during  the  term  of  the  joint  natural  lives  of  the  said  W.  Lee 
and  Sophia  his  wife,  and  the  life  of  the  survivor  of  them ;  and  from 
and  after  the  determination  of  that  estate,  to  the  ttee  of  the  said  J. 
Cockshutt  and  his  heirs,  for  and  during  the  natural  lives  of  the  said 
W.  Lee  and  Sophia  his  wife,  and  the  life  of  the  survivor  of  them, 
upon  trust,  to  support  contingent  estates ;  and  from  and  immediately 
after  the  decease  of  the  survivor  of  them,  then  to  the  use  and  behoof 
of  all  or  any  one  or  more  of  the  said  son  and  sons  of  the  body  of  his 
said  daughter  Sophia,  and  of  the  son  and  sons  of  such  son  or  sons,  in 
such  shares  and  proportions,  manner  and  form,  and  for  such  estate 
and  estates  so  chargeable  with  the  payment  of  such  sum  and  sums 
of  money  to  the  other  or  others  of  them  as  the  survivor  of  them,  the 
said  W.  Lee  and  Sophia  his  wife,  should,  by  deed  or  will  (as  therein 
directed,)  appoint.  And  for  default  of  such  appointment  or  so  soon 
as  the  estates  thereby  limited  should  respectively  end  and  determine, 
and  as  to  such  part  or  parts  of  the  said  rent-charge  whereof  no  such 
appointment  should  be  made,  then  to  the  use  and  behoof  of  the  first, 
second,  third,  and  all  and  every  other  son  and  sons  of  the  body  of  his 
said  daughter  Sophia  (as  in  the  limitation  to  the  sons  of  Diana,)  or 
in  case  the  said  W.  Lee  and  Sophia  his  wife,  or  either  of  them,  should 
inherit  and  possess  any  of  the  s^oresaid  hereditaments  and  prenuses 
in  succession  by  virtue  of  the  aforesaid  devises,  then  and  in  any  of 
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the  said  cases  the  said  rent-charge  should  immediately  sink  into  the 
hereditaments  and  premises  so  chargeable  with  the  payment  thereof, 
and  thenceforth  should  be  annihilated  and  be  no  longer  paid  at  pay- 
able. The  testator  also  gave  and  devised  unto  the  said  J.  Cockshutt 
and  his  heirs  one  other  annuitv  or  clear  yearly  rent-charge  of  3,000/1 ; 
upon  trust,  nevertheless,  to  ancl  for  the  only  proper  use  and  behoof  of 
his  said  daughter  Louisa  Wentworth  and  her  assigns,  until  she  his 
said  daughter  should  marry  (under  and  with  the  restriction  above 
mentioned,)  or  for  and  during  the  term  of  her  natural  life.  And  when 
and  so  soon  as  she  his  said  daughter  should  many  as  aforesaid,  then 
upon  such  trusts,  and  in  like  manner,  and  with'  the  like  powers,  and 
for  such  and  the  like  estates  and  interests,  and  with  the  like  remain* 
ders  and  limitations,  and  subject  to  the  same  contingencies  and  anni- 
hilations as  was  and  were  thereinbefore  particularly  mentioned,  ex* 
{Mressed,  limited,  directed  and  declared  of  and  concerning  and  in  relap 
tion  to  the  aforesaid  rent-charge  thereinbefore  by  this  his  will  given  or 
devised  unto  or  for  the  benefit  of  his  said  daughter  Sophia.  The 
will  then  contained  directions  as  to  the  payment  of  the  annuities  and 
w<»king  of  mines,  and  a  power  of  distress,  and  also  a  power  to  make 
exchanges ;  and  further  bequeathed  unto  the  said  T.  R.  Beaumont 
the  legacy  or  sum  of  5,000^  and  unto  the  said  W.  Lee  the  legacy 
or  sum  of  5,000/^,  payable  and  to  be  paid  unto  them  respectively 
within  twelve  months  next  after  his  decease.  Provided  always,  and 
he  did  thereby  direct  and  declare,  that  in  case  a  separation  should 
at  any  time  take  place  between  the  said  W.  Lee  and  his  said 
daughter  Sophia,  and  for  the  fully  establishing  the  agreements  in  that 
behalf  made  and  entered  into,  in  and  by  the  deed  of  settlement  on 
iheii  mamage,  then  and  in  such  case  all  and  every  the  several  and 
respective  devises  and  bequests  unto  or  for  the  use  or  benefit  of  the 
said  W.  Lee,  and  the  estates  thereby  limited  should  as  to  him  imme- 
diately cease,  end,  and  determine,  and  be  no  longer  paid  or  payable 
unto  him.  And  tiien  and  from  thenceforth  the  same  and  every  part 
and  parts  thereof  should  go  over,  and  they,  his  said  trustees,  stand 
and  be  possessed  thereof  and  of  every  part  thereof,  to  and  for  the  only 
proper  use  and  behoof,  benefit,  and  sole  disposal  of  her  his  said  daugh- 
ter Sophia,  freed  from  the  debts  and  control  of  the  said  W.  Lee,  her 
receipts  and  discharges  notwithstanding  her  coverture  to  be  good, 
valid,  and  effectual.  The  testator  did  aJso  give  and  bequeathe  unto 
his  said  daughter  Louisa  the  legacy  or  sum  of  10,0002.,  payable  and 
to  be  paid,  5,0001.  upon  her  marriage  (with  such  consent  and  appro- 
bation as  aforesaid,)  and  the  sum  of  5,000/.  within  two  years  next 
afterwards,  ice.    (The  remainder  of  the  will  was  not  material.) 

The  avowry  next  stated,  amongst  other  things,  that  the  said  testa- 
tor afterwards,  and  long  before  the  said  time,  when,  &c,  in  the  said 
dedaration  mentioned,  to  wit,  upon  the  22d  of  Julv,  1792,  died  so 
seized  of  and  in,  amongst  the  said  other  manors,  royalties,  messuages, 
&c,  in  the  said  counties  of  York,  Northumberiand,  and  Durham,  the 
said  manors  or  regality  of  Hexham  and  Anwick  Grange,  in  the  de- 
claration mentioned,  and  of  the  said  close  in  which,  &c.,  being  parcel 
of  the  demesnes  of  the  said  manor  of  Anwick  Grange,  without  alter* 
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ing  or  revoking  his  said  will.  And  the  said  J.  Cockshutt  and  Louisa 
Wentworth  survived  the  said  testator ;  and  the  said  close,  in  which, 
&c.,  was,  and  from  the  making  of  the  said  will  hitherto  had  been,  part 
of  the  said  testator's  lands  not  in  the  said  will  devised,  for  the  benefit 
of  the  said  William  Bosville  for  his  life,  and  during  all  that  period  of 
time  was  part  of  the  lands  charged  by  the  said  will  with  the  said  two 
several  rentK^harges  of  3,000Z.  and  3,000/.  That  the  said  Louisa 
Wentworth  not  having  been  previously  married,  and  long  before  the 
said  time,  when,  &c.,  in  the  declaration  mentioned,  to  wit,  upon  the 
23d  of  February,  1794,  took  to  her  husband  one  W.  Stackpoole ;  and 
after  the  death  of  the  said  testator,  and  long  before  the  said  time, 
when,  &c.,  to  wit,  upon  the  24th  of  February,  1795,  the  said  W. 
Stackpoole  and  Louisa,  his  wife,  had  issue,  Cieorge  Bosville  Went- 
worth Stackpoole,  their  eldest  son,  lawfully  begotten ;  and  afterwards, 
and  before  the  said  time,  when,  &c.,  to  wit,  on  the  20th  of  April, 
1817,  the  said  W.  Stackpoole  died,  leaving  the  said  Louisa  and  the 
said  6.  B.  W.  Stackpoole,  the  first  and  eldest  son  of  the  body  of  the 
said  Louisa  Stackpoole,  him,  the  said  W.  Stackpoole,  surviving. 
And  the  said  Louisa,  afterwards,  and  long  before  the  time,  when,  &c., 
to  wit,  upon  the  19th  of  March,  1822,  took  to  her  husband  one  John 
Cliffoid.  That  the  said  Louisa  Clifford  did,  after  she  took  to  her 
husband  the  said  John  Clifford,  and  long  before  the  said  time,  when, 
&c.,  in  the  said  declaration  mentioned,  to  wit,  upon  the  13th  of 
August,  1838,  by  a  certain  indenture  then  made,  between  her,  the  said 
Louisa  Clifford  of  the  first  part,  the  said  John  Clifford  of  the  second 
part,  and  the  said  G.  B.  W.  Stackpoole  of  the  third  part,  and  then 
signed,  sealed,  and  delivered,  in  pursuance  and  exercise  of  the  power 
of  appointment  in  and  by  the  said  will  in  that  behalf  given  to  her, 
appoint,  immediately  from  and  after  her  decease,  the  said  yearly  rent- 
charge  of  3,000Z.  in  the  said  will  secondly  mentioned,  to  the  use  of 
the  vaid  G.  B.  W.  Stackpoole  and  his  heirs.  That  the  said  G.  B. 
W.  Stackpoole  did,  after  he  had  attained  the  age  of  twenty-one  years, 
and  after  the  execution  of  the  said  last-mentioned  deed,  and  before 
the  said  time,  when,  &c.,  in  the  said  declaration  mentioned,  to  wit, 
on  the  14th  of  August,  1838,  1^  a  certain  indenture  then  made  be- 
tween the  said  J.  Clifford  and  Louisa  Clifford  of  the  first  part,  the 
said  G.  B.  W.  Stackpoole  of  the  second  part,  one  Robert  Farthing 
Beauchamp,  since  deceased,  and  the  defendant,  of  the  third  part, 
grant  the  said  yearly  rent-charge  of  3,000/.,  in  the  said  will  secondly 
mentioned,  together  with  all  powers  and  remedies  by  distress  for  the 
recovering  of  the  same,  unto  and  to  the  use  of  the  said  R.  F.  Beau- 
champ,  and  the  defendant  and  their  heirs,  for  all  the  estate  therein 
of  the  said  G.  B.  W.  Stackpoole,  or  which  he  could  thereby  grant  by 
virtue  of  the  limitation  of  the  same  rent-charge,  to  the  first  son  of 
the  said  Louisa  Clifford,  and  the  heirs  male  of  his  body,  contained 
in  the  aforesaid  will,  or  by  virtue  of  the  appointment  expressed  in 
the  aforesaid  indenture  of  the  13th  of  August,  1838,  or  otherwise, 
howsoever.  That,  before  the  said  time,  when,  &c.,  to  wit,  on  the  10th 
of  January,  1841,  the  said  R.  F.  Beauchamp  died.  That  no  appoint- 
ment, by  deed  or  will,  of  the  whole  or  any  part  of  the  said  rent-charge  of 
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2ftOOL^  in  the  said  will  secondly  mentioned,  was  made  in  the  lifetime 
of  the  said  Louisa  Clifford,  other  than  the  appointment  expressed  in 
the  aforesaid  indenture  of  the  13th  of  August,  1838.  That,  after- 
wards, and  long  before  the  said  time,  when,  &c.,  to  wit,  on  the  21st 
of  December,  1846,  the  said  Louisa  Clifford  died,  leaving  the  said 
G.  B.  W.  Stackpoole,  still  alive,  her  surviving.  That  neither  the  said 
Louisa  Clifford,  in  her  lifetime,  nor  the  said  W.  Stackpoole,  in  his 
lifetime,  nor  the  said  J.  Clifford,  in  his  lifetime  or  since  her  death,  nor 
€uiy  person  or  persons,  being  issue  of  the  body  of  the  said  Louisa 
Clifford,  had  ever  inherited  or  become  possessed  of  the  said  several 
hereditaments  and  premises  in  and  by  the  said  will  devised  as  afore* 
said,  other  than  the  said  rent-charge  of  3,000^  The  avowry  then 
alleged  that,  from  the  death  of  the  said  testator,  hitherto  the  lands 
charged  with  the  said  two  several  rent-charges  of  3,000/.  and  3,000/. 
have  at  all  times  been  of  sufficient  value  to  satisfy  and  pay,  not  only 
all  other  charges  and  incumbrances  thereon,  but  also  the  said  two 
several  rent<sharges ;  and  that  a  large  sum,  to  wit,  1,500/L,  of  the  said 
yearly  rent-charge  of  3,000/.,  in  the  said  will  secondly  mentioned^ 
after  the  death  of  the  said  Louisa  Clifford,  for  one  half  year,  ending 
after  the  death  of  the  said  Lotdsa  Clifford,  to  wit,  &c.,  became  and 
was  due  and  owing  and  in  arrear  to  the  said  defendant ;  and  because 
the  said  last-mentioned  arrears  were  and  remained  behind  and  unpaid 
for  the  space  of  thirty  days  next,  over  and  after  the  said  24th  of  De? 
cember,  1846,  and  from  thence  and  until  and  at  the  same  time,  when, 
&C.,  were  in  arrear  and  unpaid  to  the  said  defendant.  Wherefore, 
the  said  defendant  well  avows  the  taking  of  the  said  pigs  of  lead,  in 
the  said  declaration  mentioned,  as  for  and  in  the  name  of  a  distress 
for  the  sEud  arrears.     Verification,  &c. 

Second  avowry,  reaffirming  the  statement  contained  in  the  first 
avowry,  that  the  said  Louisa  Wentworth  took  to  her  husband  one 
W.  Stackpoole;  and  alleging  that,  afterwards,  and  after  the  said 
Louisa  Stackpoole  had  attained  the  age  of  twenty-one  years,  to  wit, 
&C.,  she  intermarried  with  and  took  to  her  husband  one  John  Clifford. 
That  the  said  J.  Clifford  did,  after  he  had  taken  to  wife  the  said 
Louisa,  and  before  the  said  time,  when,  &c.,  to  wit,  on  the  14th  of 
August,  1838,  by  a  certain  indenture  then  made  between  J.  Clifford 
and  Louisa  Clifford,  his  wife,  of  the  first  part,  G.  B.  W.  Stackpoole 
of  the  second  part,  one  R.  F.  Beauchamp,  since  deceased,  and  the 
defendant,  of  the  third  part,  grant  the  said  yearly  rent^charge  of  SfiOOL 
in  the  said  will  secondly  mentioned,  together  with  all  powers  and 
remedies  by  distress  for  the  recovery  of  the  same,  unto  and  to  the 
use  of  the  said  R.  F.  Beauchamp  and  the  defendant  and  their  heirs, 
for  and  during  the  natural  life  of  the  said  J.  Clifford ;  and  that  before 
the  said  time,  when,  &c.,  to  wit,  &c.,  the  said  R.  F.  Beauchamp  died. 
That,  afterwards,  and  long  before  the  said  time,  &c.,  to  wit,  &c,  the 
said  Louisa  Clifford  died,  leaving  the  said  J.  Clifford  her  surviving. 
That  neither  the  said  Louisa  Clifford,  in  her  lifetime,  nor  the  said 
J.  Clifford,  in  her  lifetime  or  since  her  death,  nor  any  person  or  per^ 
sons,  being  issue  of  the  body  of  said  Louisa  Clifford,  had  ever 
inherited  or  become  possessed  of  the  said  several  hereditaments  and 
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premises  in  and  by  the  said  will  devised,  as  aforesaid,  of  either  of 
them,  or  any  part  thereof,  other  than  and  exoept  the  scdd  yearly  rent- 
charge  of  3,000/L  in  the  said  will  secondly  mentioned ;  and,  from  the 
death  of  the  said  testator  hitherto,  the  lands  in  the  said  will  men* 
tioned  to  be  charged  with  the  said  rent-charges  of  3,0002.  and  3,000/. 
have  at  all  times  been  of  sufficient  value  to  satisfy  and  pay,  not  only 
all  other  charges  and  incumbrances  thereon,  but  also  the  said  two 
several  rent-charges  and  a  large  sum,  to  wit,  IfiOOL  of  the  said  yearly 
rent-charge  of  3,000/.  in  the  said  will  secondly  mentioned,  after  the 
death  of  the  said  Louisa  Clifford,  for  one  half  year  ending  after  her 
death,  to  wit,  &c,  the  said  J.  Clifford  then  being  alive,  became  and 
was  due,  owinff,  and  in  arrear  to  the  said  defendant,  and  became, 
Az;c.,  (as  in  the  first  avowry.)     Verification,  &c. 

Plea,  as  to  the  first  avow^,  setting  out  the  indenture  in  that  avow* 
ry  first  mentioned,  and  alleging  that  the  defendant  ought  not  to 
avow  the  taking  of  the  said  pigs  of  lead  in  the  dedaration  mentioned, 
because  that  before  the  marriage  of  tiie  said  Louisa  Wentworth  witb 
the  said  W.  Stackpoole,  to  wi^  &c.,  the  said  Sir  T.  Blackett  had 
died ;  and  that  at  the  time  of  the  marriage  of  the  said  Louisa  with 
the  said  W.  Stackpoole  she  the  said  Louisa  was  an  infant,  within 
the  age  of  twenty-one  years ;  and  that  the  said  J.  E.  Blackett  and  T. 
Cotton,  in  the  said  will  mentioned,  were  living  at  the  time  of  the 
said  marriage ;  and  that  the  said  Louisa  so  intermarried  with  the 
said  W.  Stackpoole  whilst  she  was  within  the  age  of  twenty-one 
years,  without  the  consent  or  approbation  of  the  said  J.  E.  Blackett 
and  T.  Cotton,  or  either  of  them,  nor  was  any  settlement  made  by 
the  said  W.  Stackpoole  on  the  said  Louisa  previously  to  the  said 
marriage.     And  this  the  plaintiff  is  ready  to  verify,  &c 

Plea,  as  to  the  last  avowry,  that  the  defendant  ought  not  to  avow 
the  taking  of  the  said  pigs  of  lead  in  the  declaration  mentioned,  be- 
cause before  the  marriage  of  the  said  Louisa  with  the  said  J.  Clif- 
ford in  the  second  avowry  mentioned,  and  after  the  death  of  the  said 
testator,  Sir  T.  Blackett,  to  wit,  &c,  the  said  Louisa  intermarried 
with  and  took  to '  husband  one  W.  Stackpoole ;  and  tiie  said  mar- 
riage of  the  said  Louisa  with  the  said  W.  Stackpoole  was  her  first 
marriage,  she  not  having  been  previously  married  to  any  other  per^ 
son ;  and  that  the  said  Louisa  at  the  time  of  her  said  marriage  with 
the  said  W.  Stackpoole  was  an  infant,  &c  (as  in  the  first  plea.) 

Demurrer  and  joinder  in  demurrer. 

The  defendant's  points  as  to  the  first  plea  were,  that  the  conditions 
expressed  in  the  will  with  respect  to  the  first  marriage,  of  Louisa 
Wentworth,  under  twenty-one,  were  not  conditions  precedent  to  or 
which  otherwise  affected  the  Ihnitation  in  favor  of  her  first  and  other 
sons,  but  were  confined  to  such  limitations  subsequent  to  her  first 
marriage  as  were  in  favor  of  her  fijrst  husband  and  herself,  and  the 
survivor  of  them,  personally.  Secondly,  that  because  the  limitations 
in  favor  of  her  sons  included  her  sons  by  her  first  and  every  subse- 
quent marriage,  and  whether  the  first  husband  did  or  did  not  comply 
with  the  above  conditions,  those  conditions  were  not  incorporated  with 
Of  made  part  of  the  description  of  the  class  of  i^sue  of  Louisa  Went* 
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worth,  who  were  objects  of  the  limitations.  Thirdly,  that  the  true  effect 
of  the  will,  as  to  the  rent-charge,  in  question,  was  to  limit  it  to  Louisa 
Wentworth,  for  her  life,  with  remainder  to  her  first  and  other  sons 
successively,  as  designated  in  the  will,  with  interposed  contingent  re- 
mainders, in  the  event  of  a  first  marriage  consistent  with  the  condi- 
tions in  favor  of  her  first  husband  and  herself,  and  the  survivor  of 
them,  with  a  power  of  appointment  in  such  survivor  amongst  the  sons 
and  grandsons  of  the  wife.  Fourthly,  that  the  conditions  expressed  in 
the  will  with  respect  to  the  marriage  of  Louisa  were  performed  by 
her  second  marriage  with  J.  Clifibrd.  And  as  to  the  second  plea,  that 
according  to  the  true  construction  of  the  will,  a  life-estate  in  the  rent- 
charge  in  question  was  given  to  the  first  husband  whom  Louisa  Went- 
worth  should  marry,  consistently  with  prescribed  conditions,  and  who 
should  survive  her,  and  because  J.  Clifford  answers  that  description. 
The  plaintifPs  points  were,  first,  that  by  reason  of  the  marriage  of 
Louisa  Wentworth,  under  twenty-one,  with  William  Stackpoole,  in 
the  lifetime  and  without  the  consent  of  J.  E.  Blackett  and  T.  Cotton, 
or  either  of  them,  and  without  any  settlement  having  been  made 
upon  her  previously  to  her  said  marriage,  the  rent-charge  in  the  first 
and  second  avowries  mentioned  did,  upon  the  death  of  the  said  Lou- 
isa, sink  into  the  hereditaments  charged  therewith,  and  became  anni- 
hilated. But,  secondly,  that  if  not,  the  first  avowry  shows  no  title, 
inasmuch  as  the  said  Louisa  had  only  power  to  app'bint  it  to  the  use 
of  one  of  her  sons  in  tail  male,  and  in  default  of  such  appointment, 
it  stood  limited  to  the  use  of  her  eldest  son  in  tail  male,  while  the 
said  avowry  shows  only  an  appointment  by  her  to  the  use  of  her  eldest 
son  in  fee,  and  a  grant  or  conveyance  by  him  to  the  use  of  the  de- 
fendant in  fee,  without  a  compliance  with  the  particulars  required 
by  the  Fines  and  Recoveries  Act  for  effectually  barring  an  estate 
tail.  And  further,  that  the  defendant  has  not,  under  such  second 
avowry,  any  title  to  such  rent-charge,  the  said  Louisa  having,  previ- 
ously to  her  marriage  vdth  the  said  J.  Clifford  and  after  the  making 
of  the  will  and  the  death  of  the  said  Sir  T.  Blackett,  intermarried 
with  and  survived  her  first  husband,  the  said  W.  Stackpoole. 

November  18.  BtUt  argued,  on  behalf  of  the  plaintiff,  and  referred 
to  Siadqfole  v.  Beaumont,  3  Ves.  89 ;  HolcrofCs  case,  F.  Moore,  487 ; 
Jones  V.  West,  1  Eq.  Ca.  Abr.  245 ;  Murray  v.  Jones  and  FawceU  v. 
Jones,  2  Ves.  &  B.  313,  332;  Avelyn  v.  Ward,  1  Ves.  Sen.  420;  Poffe 
y.  Hayward,  2  Salk.  570;  HUlersden  v.  Lowe,  2  Hare,  355;  s.  c.  12 
Law  J.  Rep.  (n.  s.)  Chanc.  321 ;  Langston  v.  Langston,  8  Bligh,  N.  S. 
167,220, 221 ;  Hales  v.  Margerum,  3  Ves.  299 ;  1  Fearne  on  Cont  Rem. 
233,  241,  507,  510,  512 ;  2  Ibid.  176, 361 ;  and  1  Jarman  on  WiUs,  735. 

Peacock  (Hugh  flJK  with  him)  contra,  cited  Clifford  v.  Beaumont, 
4  Russ.  325.  Our.  adv.  vuU. 

The  judgment  of  the  court  ^  was  now  delivered  by  — 

I  Lord  Campbell,  C.  J.,  Patteson,  J.,  CoLERroaB,  J.,  and  Wiqhtman,  J. 

33* 
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Lord  Campbell,  C.  J.  In  this  case  the  question  for  decision 
arises  upon  the  constraction  of  a  clause  in  the  will  of  Sir  Thomas 
Blackett,  made  in  1792.  The  defendant  avows  for  a  distress  made 
for  the  arrears  of  a  rent-chaige  created  by  that  will ;  in  one  avowry, 
claiming  immediately  under  an  appointment  by  Louisa  Ciiiford,  who, 
as  Louisa  Wentworth,  was  the  first  devisee  of  the  rent-charge,  with 
a  power  of  appointment ;  in  the  second,  under  an  appointment  by 
John  Cliflford,  her  second  husband;  and  the  questions  will  be  whe- 
ther at  the  respective  times  of  these  appointments,  the  powers  under 
which  they  respectively  fHrofessed  to  act  existed  in  either  of  these 
persons. 

It  will  be  necessary,  in  considering  these  questions,  to  advert  not 
merely  to  the  devise  now  to  be  construed,  but  to  four  other  portions 
of  the  will,  which  may  be  described  as  the  devises  respectively  of  the 
Gunnerton  estate,  of  the  Farmly  estates,  of  two  rent-charges  on 
these  last  of  3,000^  a  year  each  (one  of  them  the  rent-charge  in  ques- 
tion) and  of  two  legacies  of  10,000^  each.  But  it  may  be  proper  in 
the  first  place  to  consider  the  clauses  which  limit  the  two  rent^sharges, 
only  premising  that  at  the  date  of  his  will  Sir  Thomas  had  no  legiti* 
mate  child,  and  that  three  natural  daughters  were  among  the  princi- 
pal objects  of  his  bounty,—- Diana,  then  married  to  Thomas  Richard 
Beaumont,  Sophia,  then  married  to  William  Lee,  and  Louisa  Went- 
worth, then  a  minor  and  unmarried.  The  devise  in  question  is  as 
follows: — '<  To  John  Cockshutt  and  his  heirs  one  other  smnuity  or 
clear  yearly  rent-charge  of  3,000/.,  upon  trust  nevertheless  to  and  for 
the  only  proper  use  and  behoof  of  my  said  daughter,  Louisa  Went- 
worth, and  her  assigns,  until  she  my  said  daughter  shall  marry  (under 
and  With  the  restriction  above  mentioned)  or  for  and  during  the  term 
of  her  natural  life,  and  when  and  so  soon  as  she,  my  said  daughter, 
shall  marry  as  aforesaid,  then  upon  such  trusts,  and  in  like  manner 
and  with  the  like  powers  and  for  such  and  the  like  estates  and 
interests,  and  with  the  like  remainders  and  limitations,  and  subject  to 
the  same  contingencies  and  annihilations  as  is  and  are  hereinbefore 
particularly  mentioned,  expressed,  limited,  directed,  and  dedaied  of 
and  concerning  and  in  relation  to  the  aforesaid  rent-charge  thereinbe- 
fore given  unto  or  for  the  benefit  of  my  said  daughter  Sophia." 

It  will  be  observed  that  this  clause  contains  two  references ;  the 
last,  which  relates  to  the  trusts,  powers,  estates,  remainders,  &c.  to 
arise  upon  marriage,  being  specifically  to  what  had  been  expressed 
in  regard  to  rent-charge  created  in  favor  of  IMbrs.  Lee ;  the  former  being 
to  *'  a  restriction  above  mentioned."  If,  under  the  circumstances, 
these  trusts,  powers,  estates,  &c.  have  arisen,  there  is  no  difficulty  in 
the  construction  of  the  clause  referred  to  which  sets  them  out  at 
length ;  and,  perhaps,  the  only  remark  which  it  is  worth  while  to 
make  on  it  in  passing  is,  that  in  case  they  do  not  arise,  so  that  the 
ulterior  limitations,  after  the  life-estate,  did  not  take  effect^  there  is  a 
specific  rent-charge  "to  sink  into  the  hereditaments  and  premises 
chargeable  with  the  payment  thereof^  and  thenceforth  to  be  annihilated 
and  be  no  longer  paid  or  payable."  But  in  the  view  which  we 
take  of  the  case  this  becomes  immaterial     To  asoertain  what  the 
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testator  intended  by  the  restriction  above  mentioned  we  are  remitted 
to  the  first  of  the  four  devises  we  speak  of  above,  that  of  the  Gunner* 
ton  estate ;  this  was,  in  the  first  place,  to  a  nephew,  William  Bos- 
ville,  in  strict  settlement  in  default  of  appointment ;  remainder  in  the 
same  manner  to  the  Beatimonts,  and  the  Lees,  successively ;  remain- 
der ^*to  the  use  and  behoof  of  Louisa  Wentworth,  the  other  of 
my  natural  daughters,  or  such  person  as  she  shall  first  intermairy 
with,  if  any,  (if  before  she  attains  the  age  of  twenty-one  years,  by 
and  with  the  consent  and  approbation  of  the  said  trustees,  or  the  sur- 
vivor of  them,  and  his  heirs,  and  which  person  shall  also  previously 
make  a  competent  settlement  on  her  my  said  daughter  Louisa,  by 
deed  or  deeds  in  writing  to  the  like  approbation  of  the  said  trustees,) 
for  and  during  their  joint  lives  or  the  life  of  the  survivor;  remainder 
to  the  trustees  ai\d  their  heirs  for  her  life,  or  such  person  as  she  shall 
so  first  marry,  if  any,  and  the  life  of  the  longer  liver;  remainder,  after 
the  decease  of  the  longer  liver  of  them  my  said  daughter  and  of  such 
person  as  she  shall  so  first  marry,  if  any,  to  the  son  and  sons  of  her 
body  by  such  first  or  any  after-taken  husband,  with  the  like  power  of 
appointment,  and  for  such  estates  and  interests,  and  with  the  like  re- 
mainder and  limitations  as  aforesaid  in  relation  as  aforesaid,  with  a 
remainder  over  in  default  of  such  issue." 

Supposing  Louisa  Wentworth  to  marry,  but  without  fulfilling  the 
condition  imposed  by  this  restriction,  as  tiie  testator  calls  it,  it  is  ob- 
vious that  at  least  two  questions  with  regard  to  the  rent-charge  might 
arise ;  the  first  as  to  her  own  interest,  the  second  as  to  her  power  of 
appointment,  or  in  default  of  appointment  the  interest  of  her  sons, 
if  any,  under  the  devise.  She  did  marry,  while  a  minor,  without  the 
consent  of  the  trustees  and  without  any  settlement  made  on  her ; 
and  the  first  of  these  questions,  which  has  some  bearing  on  the 
second,  that  now  before  us,  did  arise,  and  received  a  judicial  decision 
fiK>m  Lord  Loughborough.  Stackpole  v.  Beamnowt*  He  thought 
it  very  clear  that  she  was  entitled  for  her  life  to  the  rent-charge,  that 
neither  the  first  husband  was  nor  would  any  after-taken  husband  be 
entitied  to  any  interest  in  it.  He  had  further  to  decide,  in  the  same 
case,  on  the  claim  which  Louisa,  then  Mrs.  Stackpoole,  put  forward 
to  the  10,000/.  above  mentioned ;  the  words  of  that  bequest  were  as 
follows :  ^  Unto  my  said  daughter  Louisa  the  legacy  or  sum  of  10,000/1, 
payable  and  to  be  paid  unto  her  in  manner  following,  that  is  to  say,  the 
sum  of  5,0O0Z.  upon  her  marriage  (with  such  consent  and  approbation 
as  aforesaid)  and  the  sum  of  SyOOOL  within  two  years  next  afterwards." 
He  determined  that  the  condition  imposed  by  the  testator  was  a  law- 
ful one,  and  that  as  it  had  not  been  performed  the  daughter  was  not 
then  entitied  to  the  legacy.  Many  years  after,  she,  havmg  become  a 
widow,  married  Mx.  Clifford,  and  again  claimed  the  legacv?  upon  the 
ground  that  it  was  payable  to  her  on  marriage  generally,  and  that 
the  required  consent  and  approbation  applied  only  to  a  marriage 
under  twenty-one.  Sir  John  Leach,  M.  K.,  however,  in  a  short  juc^ 
ment,  decided  against  the  claim,  and  it  does  not  appear  that  his 
judjnnent  was  ev«r  reviewed.     Clifford  v.  Beamumt. 

The  questions  which  now  arise,  arbse  either  not  at  all  or  very  indi- 
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lecdy  in  the  cases  just  referred  to.  Lord  Loughborough  expressly 
declined  to  make  any  declaration  as  to  the  children.  The  plaintiff, 
who  now  denies  that  the  power  ever  arose  or  the  limitationa  took 
effect,  must  contend  either  that  by  the  words  of  the  devise  a  condi- 
tion  precedent  is  created,  until  the  performance  of  which  no  trust  or 
power  for  the  benefit  of  children  arises,  that  condition  being  a  mar- 
riage while  under  age,  with  consent  of  trustees  and  with  a  settlement 
previously  made,  or  that  at  all  events,  though  if  the  daughter  had  not 
married  while  a  minor,  the  condition  might  not  have  attached  on  a 
first  marriage  made  after  attaining  full  age,  yet  that  the  first  marriage, 
whenever  contracted,  was  so  exclusively  in  the  contemplation  of  the 
testator,  that  being  made  in  breach  of  the  restriction  imposed,  it  pre* 
vented  the  trusts  and  powers  in  favor  of  children  from  ever  arising. 
It  seems  to  us,  on  full  consideration,  that  these  positions  labor  under 
insuperable  difficulties ;  as  to  the  first,  which  relies  on  the  literal  im« 
port  of  the  words  '<  when  and  so  soon  as  she  my  said  daughter  shall 
marry  as  aforesaid,"  however  specific  the  words  ^  when  and  so  soon 
as^  certainly  are,  it  is  clearly  not  necessary  to  hold  that  the  words 
'^  as  aforesaid"  incorporate  all  the  previous  conditions,  or  limit  the 
marriage  to  the  first  made ;  for  it  is  not  an  absurd  or  insufficient 
meaning  to  give  them  if  we  make  them  refer  only  to  the  mere  fact 
of  marriage  before  spoken  of;  and  it  is  the  more  natural  to  do  so,  be- 
cause if  the  sentence  is  construed  to  make  marriage  before  age  an  ab- 
solute condition  precedent,  the  testator  must  be  supposed  to  have  re- 
quired his  daughter  to  marry  while  a  minor  in  such  sense ;  that  if  she 
remained  single  during  that  time,  but  married  after  twenty-one,  her 
children  by  such  marriage  would  be  excluded.  But  this  is  a  suppo- 
sition so  absurd  in  itself,  so  conti-ary  to  his  obvious  wish  to  guard 
her  during  minority,  and  to  discourage  her  firom  marriage  during  that 
period  by  in  some  sort  restraining  her  Uberty  as  to  choice  and  terms, 
and  also  so  inconsistent  with  his  plain  scheme  of  making  her  position, 
so  far  as  he  could,  the  same  as  her  sister  Sophia's,  that  the  construc- 
tion involving  it  ought  to  be  inevitable  to  induce  us  to  adopt  it.  No 
one  could  infer  firom  a  restmint  on  marriage  before  twenty-one,  un- 
less under  certain  conditions,  or  at  most  a  qualified  permission  to  marry 
before  that  age,  an  intention  so  to  insist  on  a  marriage  being  made 
before  that  age,  that  all  trusts  in  favor  of  children  of  every  mar- 
riage she  might  at  any  time  make  were  to  depend  on  it  On  the 
other  hand,  if  we  adopt  the  second  supposition,  we  are  met  with  this 
difficulty.  The  testator  clearly  distinguishes  between  husbands  and 
children  as  objects  of  his  bounty ;  only  the  first  husband  is  to  take 
interest  or  power,  but  the  children  of  a  first,  or  any  after-taken  hus- 
band, may  succeed.  Yet,  according  to  this  supposition,  if  there  had 
been  no  children  by  Mr.  Steckpoole,  but  there  had  been  by  Mr.  Clif- 
ford, these  must  have  been  excluded ;  the  power  could  not  have  been 
exercised  in  their  favor,  in  spite  of  the  manifest  general  intention  and 
some  of  the  language  of  the  testator,  on  account  of  the  first  marriage, 
—which  certainly  is  a  very  unreasonable  intention  to  impute  to  tiie 
testator ;  it  is  to  deduce  a  very  serious  consequence  fi-om  a  cause 
which  has  no  reasonable  relation  to  it.    Lord  jLioughborough's  deci- 
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sion  detennined  that  the  young  lady  heraelf  did  not  forfeit  her  own 
life-interest  in  the  rent-charge  by  the  marriage  which  she  first  con- 
tracted ;  looking  at  the  words  of  the  pievions  devise  of  the  Gunner- 
ton  estate,  it  cannot  be  doubted  that  ne  would  have  held,  supposing 
the  previous  limitations  to  have  failed,  that  her  marriage  did  not  pre- 
vent her  taking  those  estates  for  life  also.  Now,  in  that  case,  we 
think  it  clear  that  although  the  limitations  in  favor  of  her  first  hus- 
band could  not  have  taken  effect,  yet  those  in  favor  of  her  sons  by 
him,  or  any  after-taken  husband,  would.  But  although  there  are 
slight  variations  in  the  wording,  yet  as  the  testacor,  both  in  respect 
of  the  family  estates  and  the  rent-charges,  refers  to  the  language  used 
in  respect  of  the  limitations  of  the  Gmnnerton  estate,  it  is  clear  that 
in  all  these  his  intent  was  the  same ;  and  certainly  the  general  words 
of  reference  in  the  second  and  third  cases  must  be  construed  accord- 
ing to  the  meaning  of  the  more  detailed  language  in  the  first  It 
would  seem,  therefore,  to  follow  that  the  limitations  over  as  to  the 
rent-charge,  so  far  as  regards  the  sons  of  the  marriage,  will  take  ef- 
fect, and  this  does  no  violence  to  the  language  used ;  if  the  parenthetical 
words  '^  under  and  with  the  restriction  above  mentioned"  had  been 
omitted  there,  we  should  still  have  found  nothing  awkward  or  redun- 
dant in  the  language  which  follows,  ^  when  and  so  soon  as  my  said 
daughter  shall  marry  as  aforesaid ;"  the  words  "  as  aforesaid ''  would 
equally  in  that  case  have  been  inserted  by  a  conveyancer,  merely  to 
refer  to  the  fact  of  marriage  before  spoken  of ;  there  can,  therefore,  be 
no  necessity  for  making  them  also  take  up  the  parenthetical  words^ 
and  so  introduce  the  restriction  tiiere  also,  for  the  purpose  of  making 
the  limitations  over  depend  on  it  as  on  a  strict  condition  precedent. 
Nor  does  any  difficulty  arise  upon  Lord  Loughborough's  decision  as 
to  the  legacy  of  10,0002.  In  that  case,  when  the  intended  legatee 
appUed  as  Mrs*  Sta^kpoole  she  had  clearly  not  brought  herself  within 
the  words  of  the  bequest;  she  was'a  minor,  and  bad  married,  but  not 
with  the  required  consent  and  approbation.  The  words  were  too 
specific  to  be  got  over  in  the  case  before  Sir  John  Leach,  when 
she  applied  as  Mrs.  CliSbrd.  Having  married  after  coming  to  fuU 
age,  it  was  perhaps,  open  to  her  to  contend  that  the  condition  was 
now  spent;  that  the  first  marriage,  if  it  did  not  itself  entitle  her  to 
the  legacy,  yet  could  not  prevent  the  effect  of  the  second  marriage ; 
and  certainly  the  judgment  does  not  give  any  satisfactory  answer 
to  some  of  the  arguments  of  her  counsel,  nor  are  grounds  satisfactory 
to  our  mind  put  forward  by  the  learned  judge  in  support  of  it  Better 
reasons,  perhaps,  might  be  suggested  for  the  decision  firom  the  parti- 
cular language  of  the  will,  which  in  some  respects  varies  from  that 
used  in  the  parts  we  have  to  consider ;  but  the  authority  of  the  case 
does  not  press  us  much.  The  Master  of  the  Rolls  (whose  judgment 
as  reported  is  very  short)  seems  to  have  thought  that  Lord  Lough- 
borough decided  more  than  he  really  did  decide;  that  he  was  bound 
by  that  decision,  and  that  if  it  was  proper  to  review  it,  this  could 
only  be  done  properly  on  appeal  firom  his  own  judgment  We  are, 
therefore,  on  the  whole,  of  opinion  that  the  power  was  vested  in  Mrs. 
Clifford;  and  as  no  objections  have  been  made  to  the  manner  in 
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which  it  was  exercised,  that  the  first  avowry  is  good,  and  the  plea  in 
bar  no  answer  to  it 

Oar  judgment  will,  therefore,  be  for  the  defendant  on  this  part  of 
the  record  * 

Judgment  for  the  defendanU. 


The   Shrewsbury  and  Birmingham   Railway    Company   v.   The 

liONDON   AND    NoRTH-WESTERN    RaILWAY    CoMFANY. 

November  25,  1851. 

Contract  J  Legality  of — Railway  Companies — Withdrawing  Opposition 
to  Bill — Division  of  Profits  —  Competition —  Conveyance  of  Troops^ 
SfC.  —  Construction  of  Qmtract — Breach  —  Condition  Precedent. 

By  certain  artides  of  agreement  made  between  the  S.  and  B.  Bailway  Company,  the  L. 

'  andN.  W.  Bailwaj  Comoany,  and  the  S.  U.  Bailway  Company,  wol&is  that  the  8.  and 
B.  Bailway  Company  haa  agreed  to  witiidraw  their  opposition  to  a  bill  before  parliament 
for  anthonzing  a  lease  of  the  S.  U.  Bailway  Company  to  the  L.  and  K.  W.  Bailway  Com- 
pany, and  that  it  had  been  mntnally  asreed  by  the  tnree  companies  that  the  coTenants 
thereinafter  contained  should  be  matoally  entered  into  by  them,  on  an  act  being  obtained 
for  authorizing  such  lease,  it  was  witnessed  (tnter  alia)  that  during  the  continuance  of  such 
lease  separate  accounts  should  be  kept  of  ail  passeneers,  ftc,  conveyed  on  the  S.  and  B. 
and  S.  U.  Bailway  lines ;  and  that  the  money  received  in  respect  of  such  traffic  should  be 
divided  between  the  three  companies  in  certain  proportions :  and  Airther,  that  during  the 
continuance  of  such  lease  the  L.  and  N.  W.  ana  S.  U.  Bailway  Companies  would  not 
carry  any  passengers,  goods,  &c,  or  other  matters  and  things  between  certain  points, 
nor  would  use  a  certain  portion  of  the  8.  U.  Bailway  line,  to  compete  for  any  traffic 
which  properly  belonged  to  the  8.  and  B.  Bailway :  — 

JETeU^  first,  that  this  agreement  was  not  void  ai  a^firand  iqMm  the  legislators. 

Secondly,  that  it  was  not  illegal  as  giving  a  monopoly,  and  depriving  the  public  of  the 
benefit  of  competition. 

Thirdly,  that  the  stipulation  to  divide  the  profits  was  not  a  fraud  upon  the  shaieholderB  of 
the  respective  companies. 

Fourthly,  that  the  danse  restraining  the  carriage  of  passengers,  &C.,  on  the  S.  17.  BaUway 
line  was  not  contrary  to  the  1  &  2  Vict  c.  98,  and  the  7  &  8  Vict  c.  85,  providing  for  the 
conveyance  of  mails  and  troops  on  railways ;  and  — 

SeMe,    That  such  traffic  was  impliedly  excepted  out  of  the  restraining  danse. 

A  further  danse  of  the  artides  provided  "  That  the  agreement  thereby  come  to  should  not  in 
any  manner  be  evaded  or  eluded  by  either  of  the  contracting  parties,  nor  should  any  arrange- 
ment, scheme,  device,  or  contrivance  be  resorted  to  or  attempted  for  that  purpose  " : — 

JBUrf,  that  this  danse  was  independent  of  the  existence  of  a  lease,  and  that  a  breadi 
was  well  assigned  upon  it,  without  averring  the  granting  of  any  such  lease. 

Covenant.  The  declaration  stated  that  before  and  at  the  time  of 
the  making  of  the  indenture  thereinafter  mentioned,  to  wit,  on,  &c.,  a 
certain  line  of  railway  was  in  course  of  formation  between  Shrews- 
bury, in  the  county  of  Salop  and  Wellington,  in  the  same  county, 
and  thereupon  afterwards  and  before  the  commencement  of  this  suit, 
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to  wit,  on,  &a,  by  a  certain  indenture  under  the  name  of  articles  of 
agreement  then  made  between  the  plaintiffs  of  the  one  part  and  the 
defendants  of  the  other  part  [profert,]  after  reciting  amongst  other 
things,  as  the  fact  was,  that  the  said  line  of  railway  in  coarse  of 
formation  between  Shrewsbury  aforesaid  and  Wellington  aforesaid 
was  common  to  the  plaintiffs  and  the  Shropshire  Union  Railways 
and  Canal  Company,  and  was  under  the  direction  and  control  of  a 
joint  committee  of  management,  and  that  a  bill  had  been  introduced 
into  parliament  during  the  then  last  preceding  session  for  authorizing 
a  lease  in  perpetuity  of  the  undertaking  of  the  said  Shropshire  Union 
Railways  and  Canal  Company  to  the  said  London  and  North- 
western Railway  Company,  and  that  the  same  had  been  opposed  by 
the  plaintiffs,  and  that  the  plaintiiis  had  agreed  to  withdraw  their  op- 
position to  the  said  bill  on  its  being  mutually  arranged  and  agreed 
between  the  said  several  companies  that  the  covenants  and  agree- 
ments thereinafter  contained  should  be .  mutually  entered  into  by 
them  on  an  act  of  parliament  being  obtained  for  authorizing  such 
lease  as  aforesaid,  or  a  lease  between  the  same  parties,  of  any  part  of 
the  said  undertaking  between  Shrewsbury  and  Stafford,  ana  reciting 
that  such  act  had  been  obtained  during  the  then  last  preceding 
session  of  parliament,  it  was  witnessed,  and  it  was  thereby  mutually 
covenanted  and  agreed  by  and  between  the  plaintifl^  and  aefendants, 
that  the  said  Shropshire  Union  Railways  and  Canal  Company  or  the 
London  and  North- Western  Railway  Company  should,  during  the 
oontinaance  of  any  such  lease  authorized  to  be  granted  by  such  act, 
make  and  keep  a  separate  and  distinct  account  of  all  passengers, 
cattle,  luggage,  goods,  and  other  matters  and  things  which  such  com- 
panies or  either  of  them  should  convey  or  carry  from  Shrewsbury  or 
Wellington,  &c.,  to  Rugby,  Sec.  and  also  a  like  separate  and  dis- 
tinct account  of  all  sum  and  sums  of  money  which  such  last-men- 
tioned companies  or  either  of  them  should  receive  for  the  carrying  or 
conveyance  of  all  passengers,  &c.,  of  or  respecting  which  they  were 
to  keep  such  separate  and  distinct  accounts  as  aforesaid ;  and  also 
that  the  said  Shrewsbury  and  Birmingham  Railway  Company  should 
in  like  manner,  \ad  during  the  like  period,  make  and  keep  a  separate 
account  of  all  passengers,  &a;  which  such  last-mentioned  company 
should  convey,  ficc.,  from  Shrewsbury  or  Wellington,  ficc.,  to  Rugby, 
and  a  like  separate  account  of  all?  sum  and  sums  of  money  which  the 
said  Shrewsbury  and  Birmingham  Railway  Company  should  receive 
for  the  carrying  or  conveyance  of  such  passengers,  &c.,  and  that  the 
said  Shropshire  Union  S^ways  and  Canal  Company  or  the  said 
London  and  North- Western  Railway  Company  on  the  one  part, 
and  the  said  Shrewsbury  and  Birmingham  Bailway  Company  on  the 
other  part,  should  respectively  from  time  to  time  make  out  and  sup- 
ply to  the  other  of  them  a  half-yearly  account  or  abstract  of  all 
the  matters  mentioned  and  comprised  in  the  said  first  article  or 
clause,  which  account  should  be  subject  to  be  audited  by  the  respective 
auditors  of  the  said  thereby  contracting  companies,  &c,  and  that  it 
should  from  time  to  time  be  ascertained  and  determined  by  the 
auditors  how  much  of  the  moneys  by  such  accounts  appearing  to 
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have  been  received  should  hare  been  received  for  or  in  respect 
of  the  distance  from  Shrewsbury  or  Wellington,  &c.,  to  Staf- 
ford or  Wolverhampton,  or  from  Stafford  or  Wolverhampton  to 
Shrewsbury  or  Wellington,  and  such  sum  when  so  ascertained 
should  be  divided  between  the  said  Shropshire  Union  Railways 
and  Canal  Company  and  London  and  North- Western  Railway 
Company,  as  one  party,  and  the  said  Shrewsbury  and  Birmin^ 
ham  Railway  Company  as  the  other  party,  &c.  And  the  defend- 
ants did  in  and  by  the  same  indenture  covenant  with  the  plaintiffs 
that  during  the  continuance  of  any  such  lease  as  aforesaid  the 
said  Shropshire  Union  Railways  and  Canal  Company  and  Lon- 
don and  North-Western  Railway  Company,  or  either  of  them,  should 
not,  nor  would,  convey  or  carry  any  passengers,  cattle,  luggage,  goods, 
or  other  matters  or  things  from  Shrewsbury  aforesaid  or  Wellington 
aforesaid,  or  from  any  part  between  those  two  places  to  any  point  or 
place  on  the  line  of  the  Shrewsbury  and  Birmingham  Railway,  or 
the  Birmingham,  Wolverhampton  and  Stour  Yafiey  Railway,  nor 
use  the  line  of  the  Shropshire  Union  Railways  by  Gnosall  or  Stafford 
to  compete  for  any  traffic  which  should  properly  beloilg  to  the  Shrews- 
bury and  Birmingham  Railway.  And  the  aefendants  did  by  the 
same  indenture  further  covenant  with  the  plaintiffs,  that  the  agree- 
ment thereby  come  to  should  not  in  any  manner  be  evaded  or 
eluded  by  them,  the  defendants,  and  that  no  arrangement,  scheme, 
device,  or  contrivance  should  be  resorted  to  or  attempted  by  them  for 
that  purpose,  as  by  the  same  indenture,  reference  being  thereunto 
had,  will  more  fully  appear.  The  fifth  breach  assigned  was,  that  after 
the  making  of  the  said  indenture,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c,  the  defendants  did  evade  and  elude,  and 
thence  continually,  until  and  at  the  time  of  the  commencement  of 
this  suit,  have  continued  to  evade  and  elude  the  said  covenants  and 
agreements,  and  each  of  them  in  the  said  indenture  contained,  and 
during  all  that  time  the  defendants  have  resorted  to  and  attempted 
divers  arrangements,  schemes,  devices,  and  contrivances  for  the  pur- 
pose of  evading  and  eluding  the  covenants  and  agreements  and  each 
of  them,  contrary  to  the  tenor  and  effect,  true  intent,  and  meaning  of 
their  said  covenant  in  that  behalf  aforesaid. 

The  defendants  set  out  upon  oyer  the  said  articles  of  agreement 
mentioned  in  the  declaration,^  by  the  fourth  of  which  it  was  provided 
**  that  the  agreement  hereby  come  to  shall  not  in  any  manner  be 
evaded  or  eluded  by  either  of  the  contracting  parties,  nor  shall  any 
arrangement,  scheme,  device,  or  contrivance  be  resorted  to  or  at- 
tempted for  that  purpose,"  and  then  demurred  generally  to  the  fifth 
breach  assigned  in  the  declaration.    Joinder  in  demurrer. 

The  case  was  now^  argued  by 

Cowling,  for  the  defendants.     First,  the  fifth  breach  is  defective 


I  These  articles,  and  abo  the  clauses  of  the  Leasing  Act,  are  set  out  tin  extento,  in  20 
Law  J.  Rep.  (n.  b.)  Chanc.  90. 

•Novemoer  18,  before  Lokd  Campbell,  C.  J.,  Patteson,  J.,  Coleridge,  J^ 
and  WiQHTXAN,  J, 
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for  not  averring  that  the  undertaking  has  been  completed,  or  that  the 
parties  have  come  to  an  agreement,  or  that  the  defendants  have 
taken  possession  of  the  Shropshire  Union  line,  or  that  the  requisite 
capital  has  been  subscribed,  and  a  certificate  granted  by  the  Rail- 
way Commissioners,  which  by  section  31  of  the  Leasing  Act,  10 
&  11  Vict.  c.  121,  is  necessary  before  there  can  be  a  lease  of  the 
Shropshire  Union  Railway.  If  these  preliminaries  have  not  taken 
place,  the  declaration  charges  the  defendants  with  eluding  and  evad- 
ing that  which  they  had  no  power  to  do.  There  is  no  provisibn  in 
the  act  or  in  the  agreement  that  any  lease  is  to  be  granted.  This 
question  was  raised  in  equity,  2  Mac.  &  Gor.  324,  and  3  Ibid.  70 ; 
8.  c.  20  Law  J.  Rep.  (n.  s.)  Chanc.  90 ;  1  Eng.  Rep.  122,  but  the  Lord 
Chancellor  directed  this  action  to  be  brought  to  try  the  legal  rights 
of  the  parties.  Secondly,  assuming  that  a  lease  has  been  granted, 
still  this  agreement  is  void,  and  no  evasion  of  it  can  afford  a  ground 
of  action.  In  the  first  place,  the  agreement  is  a  fraud  on  the  legis- 
lature, as  it  is  an  attempt  to  carry  out  an  arrangement  entered  into 
while  the  bill  was  pending  in  parliament,  and  which  was  kept  out  of 
sight,  and  which,  if  known,  might  have  prevented  the  act  from  being 
granted.  Howden  v.  Simpson^  10  Ad.  &  E.  793 ;  s.  c.  8  Law  J.  Rep. 
(n.  8.)  Exch.  281,  is  different ;  there  the  agreement  did  not  appear  to 
nave  been  kept  back.  * 

[Lord  Campbell,  C.  J.  You  must  make  out  that  there  has  been 
a  prospective  violation  of  the  act.] 

The  act  sanctions  a  lease  iji  very  different  terms  firom  that  provided 
for  by  the  articles. 

[Lord  Campbell,  C.  J.  Unless  the  variance  affects  the  rights  of 
the  public,  I  do  not  see  how  it  avoids  the  agreement] 

By  article  8,  the  defendants  agree  to  carry  on  part  of  the  line,  and 
thereby  they  deprive  the  public'  of  the  benefit  of  competition,  and  in 
fact  set  up  a  monopoly.  They  in  fact  agree  to  give  up  part  of  the 
duties  imposed  on  them.  Moreover,  the  dSferent  terms  on  which  the 
lease  is  to  be  enjoyed  affects  the  interests  of  shareholders  and  mort- 
gagees. The  Companies  Clauses  Consolidation  Act  (8  &  9  Vict  c. 
16,)  ss.  64,  and  120,  direct  that  the  profits  shall  be  distributed  among 
the  shareholders,  whereas  under  this  agreement  they  will  be  divided 
with  another  company. 

[Lord  Campbell,  C.  J.  Must  not  the  general  act  mean  that  the 
clear  profits  after  paying  all  outgoings  are  to  be  shared  ?] 

The  effect  of  the  agreement  is  to  create  a  partnership  between  the 
plaintifis  and  the  defendants  as  to  certain  parts  of  the  carrying  traffic. 
This  was  decided  to  be  so  by  the  Court  of  Equity,  which  thought  that 
the  loss  which  thus  occurred  was  otherwise  compensated,  but  a  court 
of  law  cannot  enter  into  such  considerations. 

[Lord  Campbell,  C.  J.  There  is  no  general  partnership  here.  It 
is  an  arrangement  beneficial  to  both  parties,  and  the  object  b  to  in- 
crease the  dividends.] 

Possibly  it  may,  upon  the  whole,  be  a  beneficial  arrangement,  but 
that  cannot  affect  its  legality. 

[Lord  Campbell,  C.  J.    But  it  may  afford  a  criterion  of  bona  fides.] 

VOL.  IX.  34 
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In  the  next  place,  the  agreement,  if  enforced,  would  compel  the  de« 
fendanta  to  violate  the  provisions  of  the  1  Sc2  Vict.  c.  98,  and  7  8c  8 
Vict  c.  85, 86. 11  and  12,  as  to  the  conveyance  of  mails  and  troops  by 
railways.  The  language  of  the  restriction  is  wide  enough  to  include 
every  possible  kind  of  traffic  for  which  the  railway  company  receives 
payment,  as  they  are  entitled  to  do  under  those  acts. 

Peacock^  contra.  First,  there  has  been  no  fraud  committed  on  the 
legislature  in  making  this  agreement  Its  only  object  is  to  protect 
the  interests  of  the  plaintiffs. 

[Lord  Campbell,  C.  J.  It  is  a  great  public  advantage  where  the 
legislature  has  sanctioned  two  lines  of  railway  between  the  same 
places,  and  is  it  not  an  interference  with  that  benefit  if  tiie  two  com* 
panics  agree  not  to  compete  ?] 

There  is  no  obligation  imposed  by  the  legislature  upon  the  defend- 
ants to  carry  on  their  own  line  or  on  that  of  the  Shropshiie  Union 
Company.  Edwards  v.  The  Grand  Junction  Railway  Oompany^  1 
Myl.  &  Cr.  650 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  47.  If  this  agree- 
ment had  been  brought  before  parliament,  there  is  nothing  to  show 
that  it  would  not  have  been  sanctioned.  Then  it  is  said  that  this  has 
tile  effect  of  diminishing  the  dividends  payable  to  the  shareholders. 

'[Lord  Campbell,  C.  J.     We  do  not  think  there  is  any  thing  in 
that  argument] 

Then  as  to  the  conveyance  of  mails  and  troops,  there  is  nothing  in 
the  agreement  affecting  this  peculiar  kind  of  traffic.  It  is  manifest 
that  carrying  mails  or  troops  would  not  be  a  breach  of  this  agree- 
ment 

[Lord  Campbell,  C.  J.  Possibly  as  there  is  a  clear  obligation,  the 
agreement  must  be  read  as  impliedly  excepting  these  things.] 

Then  supposing  the  agreement  is  not  illegal,  it  takes  effect  although 
a  lease  has  not  been  granted.  The  breach  alleged  as  an  evasion  is 
the  doing  acts  previous  to  taking  the  lease,*  which  therefore  cannot  be 
a  condition  precedent  to  the  terms  of  the  fourth  article.  It  is  certainly 
not  made  so  in  terms. 

[Lord  Campbell,  C.  J.  There  is  no  special  demurrer  that  the 
breach  is  too  general,  and  there  seems  to  be  great  difficulty  in  saying 
that  the  granting  of  the  lease  was  a  condition  precedent  to  perform- 
ing the  terms  of  the  4th  article.] 

Cowlings  in  reply.  If  there  were  any  doubt,  the  intention  of  the 
parties  is  made  clear  by  sect  11  of  the  Leasing  Act,  which  provides 
that  the  line  shall  be  worked  by  the  London  and  Northwestern  Com- 
pany. The  argument  as  to  the  carriage  of  mails  and  troops  is  unan- 
swered. 

[Lord  Campbell,  C.  J.  As  to  that,  they  scarcely  act  as  carriers. 
Must  not  the  agreement  be  confined  to  that  sort  of  traffic  which  they 
refuse  to  carry  ?] 

The  words  themselves  do  not  contain  such  a  limitation,  and  no 
such  restriction  is  implied.  The  duty  of  carriers  is  as  large  as  their 
liability,  as  to  which  the  only  implied  exceptions  are  the  act  of  Ood 
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and  the  Queen's  enemies.  Then  as  to  the  breach.  The  agreement 
is  not  to  evade  performance  of  acts  to  be  done  under  the  lease,  and 
that  assumes  that  a  lease  is  granted  before  there  can  be  any  such 
evasion.  If  the  defendants  had  evaded  granting  the  lease,  that  might 
have  been  a  breach,  but  none  such  is  assigned,  nor  is  there  any  gene- 
ral allegation  of  non-performance  of  the  agreement.    Cur,  adv,  vuU, 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  was  a  general  demurrer  to  the  fifth 
breach  assigned  in  a  declaration  in  an  action  for  breach  of  covenant, 
contained  in  certain  articles  of  agreement  made  between  the  plain- 
tiffs and  the  defendants.  The  articles  themselves  are  set  out  in  eX" 
tenso  by  the  defendants  upon  oyer ;  and  by  the  fourth  article  it  is 
provided,  '^  that  the  agreement  hereby  come  to  shall  not  in  any  man- 
ner be  evaded  or  eluded  by  either  of  the  contracting  parties,  nor 
shall  any  arrangement,  scheme,  device,  or  contrivance  be  resorted  to 
or  attempted  for  that  purpose."  The  fifth  breach  is  assigned  upon 
that  article,  in  the  terms  of  it,  alleging  that  the  defendants  did  evade 
and  elude  the  agreement  and  resorted  to  and  attempted  divers  ar- 
ran^ments,  schemes,  devices,  and  contrivances  for  the  purpose  of 
evading  and  eluding  the  agreement  To  this  breach  the  defendants 
demurred  generally,  on  the  grounds,  as  stated  upon  the  argument, 
first,  that  the  declaration  was  defective  in  not  containing  an  aver- 
ment that  the  capital  had  been  subscribed  and  a  certificate  granted^ 
and  that  a  lease  had  been  made  as  mentioned  in  the  agreement,  the 
defendants  contending  that  the  different  articles  in  the  agreement  were 
only  binding  during  the  exbtence  of  such  lease ;  and  secondly,  that 
the  agreement  itself  was  wholly  void  as  a  fraud  upon  the  legislature, 
the  public,  and  the  shareholders  of  the  respective  companies.  With 
respect  to  the  first  of  these  objections,  that  there  is  no  averment  of 
the  subscribing  the  capital,  granting  the  certificate,  or  of  the  making 
or  existence  of  the  lease,  it  is  sufficient  to  observe  that  the  article 
upon  which  the  fifth  breach  is  assigned  is  wholly  independent  of  and 
unconnected  with  the  subscription  of  the  capital,  granting  the  certi- 
ficate, or  the  making  or  existence  of  a  lease.  It  may  be  that  the 
evasion  and  elusion  complained  of  in  the  fifth  breach  is  the  impeding 
the  completion  of  those  very  matters,  or  attempting,  by  schemes  and 
devices,  to  prevent  their  being  completed  or  the  lease  obtained.  We 
are  therefore  clearly  of  opinion  that  that  objection  cannot  be  sus- 
tained. The  question,  then,  is,  whether  the  agreement  is  void  in  law. 
As  it  has  been  clearly  setUed  that  an  agreement  to  withdraw  oppo- 
sition to  a  railway  bill  for  a  pecuniary  or  other  consideration  is  not 
illegal,  the  agreement  in  question  would  only  be  void  in  case  it 
was  illegal  upon  other  grounds,  such  as  those  suggested  on  the  part 
of  the  defendants,  that  it  was  injurious  to  and  therefore  in  a  legal 
sense  a  fraud  upon  the  public  or  the  shareholders.  The  defendants' 
counsel  contended  that  it  was  injurious  to  the  public,  by  giving,  in 
effect,  a  monopoly  to  the  plaintiffs,  and  thereby  depriving  the  public 
of  the  benefit  that  might  be  derived  firom  competition.    If  this  were 
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SO,  and  the  parties  proposed  by  their  agreement  to  endeavor  to  pre- 
vent competition  generally,  there  might  be  weight  in  the  objection ; 
but  the  enect  of  the  agreement  is  only  that  the  one  company  shall  not 
compete  or  interfere  with  the  other  upon  the  particular  line  men- 
tioned in  the  agreement ;  this  is  no  more  illegal  than  it  wonld  be  for 
two  persons  engaged  in  trade  to  agree  that  one  shall  not  exercise  his 
trade  nor  compete  with  the  other  within  a  particular  district.  It  was 
also  objected  that  it  was  void,  as  injurious  to  the  shareholders  of  the 
company  and  a  fraud  upon  them  by  the  stipulation  to  divide  the  pro- 
fits. If  such  a  stipulation  were  necessarily  injurious  ix)  the  share- 
holders the  objection  might  be  valid ;  but  this  airangement  may  be 
greatly  for  the  benefit  of  the  share^lolders,  and  without  such  coopera- 
tion of  the  two  companies  perhaps  no  profit  would  be  made.  The 
same  objections  to  the  validity  of  this  agreement  were  urged  in  the 
case  in  Chancery  between  the  same  parties,  before  the  late  Lord  Cotn 
tenham,  as  reported  in  the  2d  volume  of  McNaghten  &  Grordon's  Re- 
ports, p.  324.  The  case  was  fully  argued,  and  in  an  elaborate  judg- 
ment delivered  by  Lord  Cottenham,  he  held  that  there  was  nothing 
in  the  agreement  contrary  to  the  duty  which  the  parties  respectively 
owed  to  parliament  or  to  the  public  and  their  own  subscribers.  But 
before  stating  our  entire  concurrence  with  the  judgment  of  the  Lord 
Chancellor,  it  is  necessary  to  advert  to  an  objection  to  the  legality  of 
the  agreement,  which  was  not  taken  when  the  case  was  betore  him, 
or  at  least  is  not  adverted  to  by  him.  The  objection  was  founded 
upon  the  third  article  of  the  agreement,  by  which  it  is  provided  "  that 
the  Shropshire  Union  Railways  and  Canal  Company  and  London 
and  Northwestern  Railway  Company,  or  either  of  them,  shall  not 
carry  or  convey  any  passengers,  cattle,  luggage,  goods,  or  other  mat- 
ters or  things  from  Shrewsbury  or  Wellington  or  from  any  point  be- 
tween those  two  places  to  any  point  or  place  on  the  line  of  the 
Shrewsbury  and  Birmingham  lUilway,  or  the  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Railway,  nor  use  the  line  of  the  Shrop- 
shire Union  Railways  by  Gnosall  or  Stafibrd  to  compete  for  any 
traffic  which  properly  belongs  to  the  Shrewsbury  and  Birmingham 
Railway."  This  clause  in  the  agreement  is  said  to  be  contrary  to 
the  acts  of  parliament,  which  contain  provisions  for  the  convey- 
ance of  her  Majesty's  troops  and  the  malls  by  railway,  obliga- 
tory on  the  railway  companies.  It  may  well  be  doubted  whether 
the  conveyance  of  her  Majesty's  troops  or  mails  under  the  com- 
pulsory clauses  in  the  statutes  referred  to  would  come  within  the  in- 
tention and  meaning  of  the  3d  clause,  by  the  terms  "passengers, 
cattle,  luggage,  goods,  or  other  matters  or  things ; "  the  parties  only 
intending  to  include  whatever  might  come  within  the  ordinary  inter- 
pretation of  those  terms ;  but  we  are  of  opinion  that  there  is  nothing 
in  that  clause  in  derogation  of  the  right  of  the  crown  to  send  soldiers 
or  mails  by  railway  to  any  place  within  the  prescribed  limits,  as  they 
may  go  by  the  Shrewsbury  and  Birmingham  Railway,  or  the  Bir- 
mingham, Wolverhampton  and  Stour  Valley  Railway  to  the  places 
tvithin  the  specified  limits.  There  is  nothing  in  the  clauses  of  the 
statutes  relating  to  the  conveyance  of  the  troops  or  mails  which 
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would  oblige  the  defendants  to  becorae  carriers  upon  particular  parts 
of  a  line,  which  they  would  not  otherwise  be,  instead  of  another  com- 
pany  with  whom  they  have  engaged  not  to  compete  as  carriers  upon 
that  line.  Upon  the  whole  case  we  are  of  opinion  that  the  objections 
taken  by  the  defendants  cannot  be  supported,  and  that  the  plaintifis 
are  entitled  to  our  judgment  Judgment  for  the  plaintiffs. 


Davis  t;.  Potter.^ 

Bafl  Court — Janaary  22,  1852. 

Arbitration — Award  —  Rule  to  pay  —  Practice  as  to  drawing  up  Rule 
—  Production  of  original  Award  —  Award  deposited  as  Security. 

When  a  rule  is  granted  to  pay  money  pursuant  to  an  award,  the  original  award  must  be  pro* 
doced  and  deposited  with  the  Master  at  the  time  of  drawing  up  the  rule. 

The  fact  that  the  award  has  been  deposited  as  a  security  with  a  person  who  has  advaneed 
money  on  it,  and  who  declines  to  produce  it  on  the  drawing  up^  or  the  rule,  and  to  allow  it  to 
be  deposited  with  the  Master  for  tear  of  losing  his  lien  on  it,  is  no  sufficient  reason  for  al- 
lowing the  rule  to  be  drawn  up  on  production  of  a  yerified  cop^*,  for  if  the  lender  is  wil- 
ling to  assist  in  the  application  and  produces  the  award,  and  gives  the  Master  notice  that 
he  is  entitled  to  it,  the  Master  will  draw  up  the  rule  and  will  hold  the  award  for  the 
lender  until  the  judgment  of  the  court  has  been  executed  and  then  return  it  to  him. 

This  was  an  application  made  on  behalf  of  a  party  to  a  reference 
in  whose  favor  an  award  had  been  heard,  who  in  the  course  of  the 
present  term  had  obtained  a  rule  of  court  ordering  the  other  party  to 
the  reference  to  pay  to  him  a  sum  of  money  pursuant  to  the  award. 

It  appeared  that  the  successful  party  had  borrowed  money  of  a 
third  party,  and  deposited  the  award  with  the  latter  as  a  security. 
The  award  was  produced  in  court  as  an  exhibit  on  the  motion  for  the 
order  to  pay,  but  the  party  who  held  it  as  security  declined  to  pro- 
dufce  it  and  allow  it  to  be  filed  on  the  drawing  up  of  this  rule.  He 
was,  however,  willing  to  assist  the  application  so  far  as  he  could 
without  giving  up  his  security.  The  Master  refused  to  draw  up  the 
rule  without  having  the  original  award  produced  and  deposited  in 
court. 

The  application  was  that  the  court  should  direct  the  Master  to 
draw  up  the  rule  on  a  copy  of  the  award  being  produced  and  filed. 

Prentice^  in  support  of  the  motion.  It  is  submitted  that  the  pro- 
duction of  a  copy  of  the  award  is  suflBcient.  A  motion  to  set  aside 
an  award  may  be  made  on  the  production  of  a  verified  copy. 
Sherry  v.  OA:e,  3  Dowl.  P.  C.  349.  The  party  who  has  advanced  the 
money  has  a  lien  on  the  award,  and  will  not  allow  it  to  be  filed  in 
the  office.  He  is  billing  to  assist  in  this  application,  but  he  will  not 
give  up  his  lien. 

I  21  Law  J.  B^.  (N.  s.)  Q.  B.  134. 
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[The  Master.  The  award  is  not  filed.  It  is  only  deposited  in 
court  for  a  time.] 

The  lien  of  the  lender  on  the  original  is  a  good  reason  why  a  copy 
should  be  deemed  sufficient  to  sanction  the  drawing  up  of  the  rule. 

Erlg,  J.  A  motion  to  set  aside  an  award  is  allowed  to  be  made 
on  a  copy  of  the  award,  for  generally  the  party  in  whose  favor  the 
award  is,  is  in  possession  of  the  original  award,  and  if  the  court  re- 
quire the  production  of  the  original  award  for  the  purpose  of  moving 
to  set  it  aside,  a  party  who  was  affected  by  an  unjust  award  would 
often  be  without  remedy.  But  the  practice  is  different  with  respect 
to  the  drawing  up  a  rule  for  an  attachment  for  not  obeying  an  award, 
and  the  same  applies  to  a  rule  to  pay  money  pursuant  to  an  award. 
The  practice  always  has  been  to  produce  and  deposit  the  original 
award.  And  I  think  there  is  good  reason  for  this  practice,  and  that 
the  court  before  it  allows  the  enforcement  of  what  amounts  in  effect  to 
a  judgment,  should  require,  to  prevent  mistakes,  the  production  of  ibe 
original  award,  which  is  the  highest  evidence,  and  not  take  the  chance 
of  a  copy  produced  being  correct.  In  this  case  I  think  there  need  be 
no  difficulty,  for  if  the  lender  of  the  money  who  holds  the  award  will 
bring  it  to  the  Master,  and  give  him  notice  that  he  is  the  party  enti- 
tled to  hold  it,  the  Master  will  receive  it  from  him  and  return  it  to  him 
as  soon  as  the  judgment  has  been  executed.  The  lender,  therefore, 
will  incur  no  risk  worth  mentioning  in  thus  depositing  it  in  the  cus- 
tody of  the  officer.  Mule  refused. 


BURMESTER  V.    BaRRON.^ 
January  22,  1852. 

Bill  of  ExchiWffe  —  Notice  of  Dishonor  for  Non-parent  by  Acceptor 

—  Due  Diligence. 

Notice  of  the  dishonor  of  a  bill  of  exchange  for  non-payment  by  the  acceptor,  was  sent  by 
tiie  holder  to  the  drawer  through  the  post,  addressed  "  London,"  the  bill  itself  being  dated 
London  simply.  The  drawer  resided  at  Chelsea,  and  the  notice  never  reached  him,  and  it 
was  stated  m  evidence  that  had  inqoirv  been  made  of  the  acceptor,  whose  address  was 
given  in  the  bill,  the  drawer's  address  might  have  been  ascertained. 

Hddf  in  an  action  against  the  drawer,  that  due  diligence  on  the  part  of  die  holder  sufficiently 
appeared,  and  therefore  that  he  was  entitled  to  succeed  upon  the  issue  of  whether  or  not 
due  notice  of  dishonor  had  been  given. 

Assumpsit  on  a  bill  of  exchange  for  20/.  payable  four  months  after 
da.te,  drawn  by  the  defendant  upon  and  accepted  by  one  John  Bar- 
ron, and  afterwards  indorsed  by  the  defendant  to  J.  V.  &  Co.,  and  by 
them  mdorsed  to  the  plaintiff     The  declaration  alleged  that  the  said . 

1  21  Law  J.  Bep.  (i^.  s.)  Q.  B.  185 ;  16  Jur.  814. 
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J.  B.  ^  did  not  pay  the  said  bill,  although  the  same  was  duly  present- 
ed to  him  on  the  day  when  it  became  due ;  of  all  which  the  defend- 
ant  then  had  dae  notice,"  but  the  defendant,  disregarding  his  promise, 
had  not  paid  the  amount  of  the  said  t>ill. 

Plea.  That  of  the  non-payment  by  the  said  J.  B.  of  the  said  bill  as 
alleged  in  the  declaration,  the  defendant  had  not  due  notice  modo  et 
farmd. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  London  during 
this  term,  the  plaintiff  proved  the  sending  of  a  notice  of  the  dishonor 
of  the  bill  for  non-payment  through  the  post  addressed  to  the  defend- 
ant, "  London."  There  was  no  other  address  of  the  drawer  stated 
on  the  face  of  the  bill,  but  it  was  addressed  to  the  acceptor,  who  was 
a  relative  of  the  drawer,  at  '<  No.  27,  Saville  Row."  The  defendant 
proved  that  he  lived  at  Chelsea,  and  was  a  clerk  in  the  Admiralty ; 
that  the  notice  did  not  reach  him,  and  that  his  place  of  residence  and 
business  might  have  been  ascertained  by  inquiry  at  the  address  of  the 
acceptor.  The  verdict  was  entered  for  the  plaintiff,  leave  being  re- 
served to  move  to  enter  the  verdict  for  the  defendant,  or  for  a  nonsuit, 
on  the  ground  that  no  sufficient  proof  had  been  given  of  notice  of  dis- 
honor to  the  defendant. 

Montagu  Chambers  accordingly  now  moved  for  a  rule  to  show 
cause.  In  support  of  the  sufficiency  of  the  notice,  the  case  of  Clarke 
V.  Sharpe^  1  Mee.  8c  W.  166,  was  relied  on  at  the  trial,  but  what  is 
there  said  by  Parke,  B.,  both  during  the  argument  and  in  giving  judg- 
ment, favors  the  defendant's  objection  under  the  circumstances  in 
evidence  here.  It  was  proved  that  upon  inquiry  at  27,  Saville  Row, 
the  defendant's  address  might  have  been  ascertained.  Consistently 
therefore  vdth  the  general  rule  requiring  due  diligence  to  be  used  in 
cases  Uke  the  present,  the  holder  did  not  prove  the  giving  due  notice 
of  dishonor  to  the  defendant. 

[Lord  Campbell,  C.  J.  Then  ought  not  the  question  of  due  dili- 
gence to  have  been  left  to  the  jury  ?] 

The  learned  judge  might  have  been  asked  to  do  that,  but  he  was 
not 

[Lord  Campbell,  C.  J.  There  can  be  no  doubt  the  jury  upon  that 
would  have  found  for  the  plaintiff.] 

But  there  was  no  evidence  at  all  of  due  diligence  having  been 
used.  If  the  person  presenting  the  bill  had,  at  the  time,  inquired  of 
the  acceptor  he  would  have  learnt  the  defendant's  address.  In  Beve- 
ridge  v.  BurgiSy  3  Camp.  262,  Lord  Ellenborough  laid  it  down  that 
the  holder  ^^must  show  that  he  has  used  reasonable  diligence"  to 
find  out  the  party's  address.  If  the  notice  in  this  case  had  been  de- 
livered to  a  private  messenger  instead  of  being  sent  through  the  post, 
that  would  not  have  done,  and  the  post-office  authorities  must,  for 
this  purpose,  be  considered  in  the  same  situation  as  a  private  mes- 
senger.    He  referred  also  to  Bayley  on  Bills,  228,  4th  ed. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.    I  lay  down  no  general  rule  that  such  a  notice  as 
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this  is  conclusively  good.  If  the  judge  at  the  trial  had  been  asked  to 
leave  to  the  jury  the  question  of  whether  or  not  due  diligence  had 
been  used,  he  would  have  done  so ;  that  course,  however,  was  not 
taken.  But  it  is  said  that  there  was  no  evidence  of  due  diligence. 
I  think  there  was  abundant  evidence.  The  only  address  of  the  de- 
fendant put  upon  the  bill  was  ^  London,"  and  the  holder  sent  through 
the  post-office  a  notice  of  dishonor  so  addressed.  That  was  evidence 
of  due  diligence.  K  the  party  sending  notice  of  dishonor  has  done  all 
that  could  reasonably  be  required  of  him,  that  is  enough.  I  cannot 
see  that  reasonable  diligence  was  not  shown,  simply  because  by  go- 
ing to  the  acceptor  or  elsewhere,  further  particulars  about  the  defend- 
ant might  have  been  learned.  There  was  evidence  to  justify  the  jury 
in  finding  that  due  diligence  had  been  used ;  and  I  have  no  doubt 
they  would  have  so  found.  I  therefore  cannot  say  that  a  nonsuit  or 
a  verdict  for  the  defendant  ought  to  be  entered. 

Patteson,  J.  Cleariy  there  is  no  ground  for  a  nonsuit  here,  be- 
cause there  was  at  least  a  primd  facie  case  made  out  The  bill  being 
dated  simply  ^  London,"  it  was  sufficient  for  the  holder  as  against 
the  drawer,  to  put  into  the  post-office  the  notice  addressed  in  the 
same  manner.  But  then  the  defendant  was  called  as  a  witness  and 
proved  that  he  had  never  received  any  such  notice ;  and  if  it  had  been 
a  question  for  the  jury,  it  ought  to  have  been  so  left  But  I  think  due 
diligence  abundantly  appears  here.  It  would  be  a  trap  for  the  holder 
if,  after  sending  notice  of  dishonor  addressed  to  the  place  at  which 
the  drawer  dates  the  bill,  he  was  to  be  turned  round  by  the  drawer 
coming  in  as  a  witness  and  saying  that  his  address  was  somewhere 
else. 

Coleridge,  J.,  concurred. 

WioHTMAN,  J.  I  would  havc  left  the  question  of  aue  diligence  to 
the  jury,  had  I  been  asked  to  do  so,  and  with  strong  comments  upon 
the  evidence ;  and  I  have  no  doubt  the  jury  would  have  found  for  the 

J)laintifr.     As  the  case  now  stands,  it  seems  to  me  there  is  no  ground 
or  granting  the  rule.  Eule  rej^ed. 


Driver  v.  Burton.^ 

Jaxiaary  27,  1852. 


Money  paid  —  Parties  —  Implied  Contract  to  indemnify  —  Payment  by 

Accommodation  Acceptor — Partnership. 

A  being  in  want  of  money  applied  to  D.  &  8.,  who  were  in  partnership,  for  an  advance. 
They  sent  him  an  acceptance  dj  D.  alone,  and  A  agreed  that  if  he  discoonted  that  accept- 

1 21  Law  J.  Bep.  (k.  s.)  Q.  B.  151 ;  16  Jar.  373. 
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anoe  he  would  give  to  D.  &  8.  hu  own  acceptanoo.  He  discoimted  D.*8  acceptance,  bnt 
failed  to  ^ve  his  croM-acceptance.  D.  was  afterwards  sued  on  his  acceptance  by  the  holder 
of  it,  and  paid  it  oat  of  the  money  of  D.  &  S.    D.  then  sued  A  for  money  paid :  — 

Hddy  that  the  action  conld  be  maintained  by  D.  alone  npon  the  implied  contract  to  indem- 
nify him,  which  arose  when  he  paid  the  acceptance  npon  which  he  alone  was  liable  to  be 
sned. 

Assumpsit  for  money  paid  and  on  an  account  stated 

Plea.     Non  assumpsit. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  Trinity  term,  1851,  the  following  facts  appeared  in  evi- 
dence :  The  plaintiff  carried  on  business  as  an  attorney  in  part- 
nership  with  one  Sheppard ;  and  the  defendant  had  been  in  commu- 
nication with  the  firm  on  matters  of  business.  In  November,  1850, 
the  defendant's  son  applied  to  the  plaintiff  for  an  acceptance  of  the 
firm,  and  the  plaintiff  gave  him  a  bill  accepted  by  himself  alone,^nd 
received  from  the  defendant  a  memorandum  signed  by  him,  acknow- 
ledging that  he  had  received  from  Messrs.  Driver  &  Sheppard  Mr. 
Driver's  acceptance  for  100/.  at  three  months,  and  stating  that  in  case 
he  got  it  discounted  he  would  remit  them  his  own  acceptance  for  the 
amount  at  four  months.  The  defendant  got  the  plaintiff's  accept- 
ance discounted,  but  did  not  remit  his  own  acceptance,  as  he  had 
agreed  to  do.  When  the  plaintifTs  acceptance  became  due  it  was  out- 
standing in  the  hands  of  a  third  party,  who  sued  the  plaintiff  upon  it, 
who  paid  the  amount  out  of  the  partnership  funds.  The  plaintiff 
then  brought  the  present  action  against  the  defendant  for  the  amount 
so  paid  by  him.  It  was  objected,  for  the  defendant,  that  the  action 
should  have  been  on  the  special  contract  for  not  giving  his  cross-^c* 
ceptance,  and  also  that  the  plaintiff  could  not  sue  alone,  but  that 
Sheppard  should  have  been  joined.  The  Lord  Chief  Justice  ruled 
that  Sheppard  should  have  been  joined  as  a  co-plaintiff,  and  directed 
a  nonsuit  to  be  entered,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict,  if  the  court  should  be  of  opinion,  that  the  action 
was  rightly  brought  by  the  plaintiff  alone. 

A  rule  nisi  having  been  accordingly  obtained, 

Knowles  and  DowdesweU  showed  cause.^  The  action  is  maintain- 
able, if  at  all,  on  the  ground  of  an  implied  agreement  between  the 
parties.  But  there  was  a  privity  of  contract  between  the  defendant 
and  Driver  &  Sheppard,  and  not  between  the  defendant  and  Driver 
alone.  The  acceptance,  too,  was  taken  up  with  the  funds  of  the 
partnership,  and  there  was  an  express  agreement  which  prevented  the 
existence  of  an  implied  agreement.  The  parties  entered  into  an  ex- 
press agreement,  and  the  case  is  the  same  as  if  a  third  party  had  lent 
his  acceptance  to  the  partnership  and  the  partnership  had  handed  it 
over  to  the  defendant.  How  can  it  be  said  that  there  is  an  implied 
contract  with  Driver,  who  is  not  himself  separately  damnified  ?  The 
damage  by  reason  of  the  defendant's  failure  to  pay  is  a  loss  to  the 
partnership. 

1  JanuAiy  13,  before  Lobd  Campbell,  C.  J.,  Fattesoit,  J.,  Colebidgb,  J.,  and 

WiGHTMAN,  J. 
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[Lord  Campbell,  C.  J.  Driver  was  separately  liable  on  the  bill  of 
exchange,  and  it  was  to  take  up  that  bill  that  the  payment  in  ques- 
tion was  made.] 

But  the  payment  was  made  by  the  partnership.  The  considera- 
tion for  the  agreement  between  the  parties  was  an  act  to  be  per- 
formed by  the  defendant,  and  he  was  liable  to  an  action  for  the  breach 
of  the  agreement  in  that  respect  Supposing  the  defendant  had 
given  his  acceptance,  this  case  would  have  fallen  exactly  within  the 
decision  in  Buckler  v.  BuUivant^  3  East,  72.  They  referred  also  to 
Osborne  v.  Harper y  5  Ibid.  225,  and  ToussaifU  v.  Martinnantj  2  Term 
Rep.  100. 

Watson  and  Maynard^  in  support  of  the  rule.  First,  indebitatus  as- 
sumpsU  for  money  paid  will  lie  in  this  case.  It  was  Jthe  duty  of  the 
defendant  to  take  up  the  bill  as  he  had  not  given  his  cross-acceptance. 
If  it  had  been  still  in  his  hands  when  it  arrived  at  maturity,  he 
could  not  have  sued  the  plaintiff  upon  it,  because  he  held  it  without 
anv  consideration.  Where  the  consideration  of  a  bill  of  exchange 
fails,  the  parties  are  in  the  same  position  as  upon  an  accommodation 
bill.  Hooper  v.  Treffrpj  1  Exch,  Rep.  17 ;  s.  o.  16  Law  J.  Rep.  (n.  s.) 
Exch.  233.  In  such  a  case  there  is  an  implied  agreement  by  the 
principal  to  repay  the  surety  if  he  has  been  called  upon  to  pay  the 
bill.  > 

[Patteson,  J.  Here  there  is  an  express  contract  to  indemnify 
Dnver  Sc  Sheppard :  how  does  any  implied  contract  arise  ?| 

It  is  immaterial  that  there  is  an  express  agreement  to  indemnify. 
The  special  contract  was  at  an  end  by  the  defendant's  default.,  and 
a  new  contract  arose  with  the  plaintiff  as  soon  he  paid.  Money 
paid  will  lie  where  one  person  has  paid  by  compulsion  a  debt  to 
which  another  is  primarily  liable  without  any  priviW  existing.  PoW' 
not  V.  Fcrronrf,  6  B.  &  C.  439 ;  s.  c.  5  Law  J.  Rep.  K.  B.  176. 

[WiGHTMAN,'J.  Suppose  the  plaintiff  had  paid  without  waiting 
for  an  action  ?] 

Probably  in  that  case  the  action  must  have  been  on  the  special 
contract  Bleaden  v.  Charles^  7  Bins.  246 ;  s.  c.  9  Law  J.  Rep.  C.  P. 
82,  and  Roach  v.  Thompson^  4  Car.  &  P.  194,  decide  that  if  a  party 
holds  a  bill  wrongfully,  he  is  liable  for  money  paid  to  any  party  to 
the  bill  who  is  obliged  to  pay  it  by  reason  of  the  wrongful  act  of  the 
other.  Asprey  v.  Let?y,  16  Mee.  &  W.  851,  is  quite  consistent  with 
those  decisions,  because  there  the  defendant  did  no  wrongful  act,  but 
only  what  he  was  authorized  to  do. 

[Lord  Campbell,  C.  J.  How  is  there  any  wrongful  act  here? 
The  defendant  had  a  right  to  get  the  bill  discounted.] 

He  had  no  right  to  get  it  discounted  without  giving  his  accept- 
ance. 1  Smith's  Lead.  Cases,  p.  73,  were  also  referred  4o.  Second- 
ly, Driver  may  alone  sue  in  this  action.  He  paid  the  money  in  dis- 
charge of  his  separate  contract  founded  on  his  separate  acceptance, 
and  his  right  of  suing  is  not  affected  by  the  bill  being  paid  with  the 
partnership  funds. 

[Lord  Campbell,  C.  J.  That  would,  no  doubt,  be  so  if  it  had 
been  a  purely  separate  transaction.] 
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There  is  one  consideration  moving  from  Driver  alone  and  another 
moving  from  Driver  &  Sheppard  conjointly.  If  this  had  been  an  ac- 
ceptance by  Driver  Sc  Sheppard,  and  Driver  alone  had  paid  it,  he 
conld  have  sued  alone. 

[Lord  Campbell,  C.  J.  Sorely  not,  if  paid  in  discharge  of  a  joint 
liability. 

Coleridge,  J.  If  a  stmnger  intervenes  and  pays  an  acceptance  of 
another,  can  he  sae  for  money  paid  ?] 

He  can  if  there  was  any  obligation  on  him  to  pay.     If  there  be 

J  judgment  against  two,  and  one  of  them  pays  the  debt,  he  may  sue 
or  money  paid.     Osborne  v.  Harper. 

[Coleridge,  J.  Suppose  Driver  was  in  two  firms,  and  had  taken 
up  the  acceptance  of  Driver  &  Sheppard  with  the  money  of  the  other 
firm,  could  he  sue  alone  ?] 

Yes,  because  he  alone  has  paid. 

[Lord  Campbell,  C.  J.  The  difficulty  is  to  say  he  has  paid.  Is 
not  his  act  the  act  of  the  firm  ?] 

Driver  alone  appeared  in  the  transaction ;  he  alone  accepted  the 
bill  because  he  had  no  authority  to  bind  the  firm  by  an  acceptance. 
No  doubt,  if  the  defendant  were  sued  for  not  giving  his  acceptance. 
Driver  &  Sheppard  must  have  joined ;  but  where  the  money  is  actu- 
ally paid,  a  fresh  contract  arises  with  Driver  alone  on  the  executed 
consideration.  The  objection  as  to  the  non-rejoinder  of  Sheppard  is 
purely  technical.     Broadbent  v.  Ledwardy  11  Ad.  &  E.  209. 

[Coleridge,  J.  Is  not  the  defendant  prejudiced  in  his  defence  by 
Driver  alone  suing?] 

There  could  have  been  no  set-off,  as  the  contract  was  one  of  in- 
demnity. Cm,  adv.  vuU. 

Judgment  was  now  delivered  by 

« 

Lord  Campbell,  C.  J.  The  defendant  wanted  an  advance  of  mo- 
ney from  Driver  &  Sheppard.  They,  instead  of  money,  sent  Jiim  an 
acceptance  of  Driver  alone.  The  defendant  agreed  that  if  he  dis- 
counted that  acceptance  he  would  give  his  own  acceptance  to  Driver 
&  Sheppard.  He  did  discount  Driver's  acceptance,  but  did  not  give 
his  own.  Afterwards  Driver  was  sued  by  a  holder  on  bis  acceptance 
and  paid  the  money  out  of  the  funds  of  Driver  &  Sheppard.  He  then 
brought  this  action  against  the  defendants  for  money  paid.  The 
question  is,  whether  Sheppard  ought  to  have  been  a  co-plaintiff.  K 
this  had  been  an  action  on  the  agreement  itself,  doubtless  Sheppard 
must  have  been  joined  as  a  plaintiff,  but  when  the  defendant  refused 
to  give  his  acceptance  according  to  the  agreement,  it  appears  to 
us  that  the  acceptance  of  Driver  became  one  without  consideration 
for  the  accommodation  of  the  defendant,  and  thereupon  a  new  im- 
plied contract  arose  by  law  on  the  part  of  the  defendant  to  indem- 
nify the  accommodation  acceptor,  that  is,  the  plaintiff  Driver,  alone. 
He  alone  could  be  liable  to  the  holder  of  the  bill,  and  he  alone  was 
sued ;  and  although  the  money  he  paid  to  take  up  his  acceptance 
was  that*  of  himself  and .  Sheppard,  yet  we  think  that  it  was  his 
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payment  as  much  as  if  he  had  borrowed  the  money  from  his  bankers 
or  any  stranger.  If,  under  the  new  state  of  thin^,  when  the  defend- 
ant had  refused  to  give  his  acceptance,  he  had,  in  fact,  requested 
Driver  &  Sheppard  to  take  up  IMver's  acceptance,  he  might  have 
been  liable  to  both  for  money  paid ;  but  in  the  absence  of  any  such 
request,  we  think  that  the  legal  right  to  sue  for  money  paid  must  de- 
pend on  the  legal  liability,  and  that  was  in  Driver  alone. 

Rule  absolute* 


Webster  &  another  v.  Kirk.^ 

Jannaiy  26,  28,  1852. 

BUls  of  Exchange  —  Payee  against  Drawer  —  Accofnmodation  Bill — 
SlatfUe  of  Limitations  —  Accruing  of  Cause  of  Action. 

The  plaintiff  and  the  defendant  were  the  payoe  and  drawer  of  three  hills  of  exchange, 
drawn  upon  and  accepted  by  W.  SL,  who  at  the  time  was  indebted  to  the  plaintiff  and  uo 
defendant,  and  also  to  a  banking  company,  to  whom  the  bills  were  delivered  as  a  secoritj 
for  the  debt  due  to  them.  The  Dills  becajne  due  on  the  4th  of  May,  1843,  and  in  1847 
the  bank  sued  the  plaintiff  upon  the  bills,  and  signed  judgment  in  Peoember,  1850,  and 
early  in  1851  the  plaintiff  finally  settled  that  action: — 

Sdd,  that  the  Statute  of  Limitations  was  a  bar  to  the  plaintiff's  reeovery  in  an  action  subse- 
quently brought  against  the  defendant  as  drawer  of  the  bills. 

Assumpsit.  The  declaration  contained  three  counts  on  three  bills 
of  exchange,  drawn  by  the  defendant  on  W.  Kirk,  payable  to  the 
plaintiffs.     There  was  also  a  count  for  money  paid. 

The  material  pleas  were,  first,  the  Statute  of  Limitations  to  the 
whole  declaration ;  and,  eighthly,  to  the  fourth  count,  non  assumpsii. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Summer  Assizes, 
it  appeared  thut  at  the  date  of  the  first  bill  of  exchange,  the  Ist  of 
June,  1840,  W.  Kirk  was  indebted  to  the  Yorkshire  District  Banking 
Company,  and  also  to  the  plaintiffs  and  his  brother,  the  defendant 
The  banking  company  being  urgent  for  the  payment  of  their  account, 
the  first  bill  in  question  was,  by  arrangement  between  the  parties, 
drawn  by  the  defendant  upon  W.  Kirk,  in  favor  of  the  plaintiiis,  and  by 
them  indorsed  to  the  banking  company.  It  was  made  payable  thirty- 
five  months  after  date,  which  period  expired  on  the  4th  of  May,  1843. 
The  other  two  biUs  were  given  in  renewal  of  the  first  bill,  and  were 
made  payable  on  the  same  day.  The  bills  being  dishonored  at  ma- 
turity, the  banking  company,  in  1847,  brought  their  section  against 
the  present  plaintiffs,  and  signed  judgment  in  December,  1850,  and 
early  in  1851  that  action  was  settled  by  payment  of  the  bills.  The 
present  action  was  brought  on  the  28th  of  April,  1851.     A  verdict 


1  21  Law  J.  Rep.  (n.  s.)  Q.  B.  159 ;  16  Jar.  247. 
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was  entered  for  the  plaintiflfs  for  1,304/.  16«.f  leave  being  reserved  to 
move  to  enter  a  verdict  for  the  defendant,  if  the  court  should  be  of 
opinion  that  the  Statute  of  Limitations,  21  Jac  1,  c.  16,  was  a  bar  to 
the  action  on  the  bills  of  exchange ;  or  to  reduce  the  amount  of  the 
verdict  to  one  half,  if  the  court  should  think  that  the  plaintiffs  and  the 
defendant  stood  in  the  position  of  sureties  for  W.  Kirk.^ 

In  the  following  term  a  rule  nisi  was  accordingly  obtained,  against 
which 

jR.  Hall  now  showed  cause.  First,  until  a  suit  of  action  has  ac- 
crued, the  Statute  of  Limitations  does  not  begin  to  run.  In  Murray 
v.  The  East  India  Oompa/ny,  5  B.  &  Aid.  204,  the  court,  in  giving 
judgment^  laid  it  down  that  ^^  the  several  Statutes  of  Limitation  being 
in  pari  materid  ought  to  receive  a  uniform  construction,  notwithstand- 
ing any  slight  variation  of  phrase,  the  object  and  intention  being  the 
same."  Relying  on  that  authority,  the  plaintiff  here  contends  that 
the  3d  section,  taken  in  connection  with  the  7th  section,  of  the  21 
Jac.  1,  c.  16,  ought  to  be  read  ^  within  six  years  next  after  the  cause 
of  such  actions  or  suits  accrued^  and  not  after."  The  plaintiffs  were, 
in  the  strictest  sense,  accommodation  parties,  and  in  accommodation 
bills  there  is  a  double  transaction,  an  assignment  of  a  chose  in  action 
and  a  guaranty  that  the  assignee  shall  not  be  damnified.  If  the  debt 
due  to  the  bank  had  been  satisfied  by  other  means,  the  bank  could 
not  have  sued,  but  if  the  bills  had  been  given  back  to  the  defendant, 
he  might  have  sued.  In  effect,  the  plaintiffs  and  the  defendant  are 
co-sureties  to  the  bank,  and  the  plaintiffs  had  no  right  of  action  until 
payment,  and  having  paid  by  compulsion  a  right  of  action  accrued 
against  the  co-surety.  It  is  enough  for  this  purpose  to  show  that 
payment  could  not  be  resisted. 

[Lord  Campbell,  C.  J.  In  this  case  there  was  a  right  of  action 
existing  in  the  holder  of  the  bill,  and  he  might  have  sued  upon  it 
within  six  years.) 

But  there  was  no  right  of  action  accruing  to  the  plaintiffs  until 
they  were  damnified  by  payment  of  the  amount  of  the  bill.  Pownal 
v.  Ferrand,  6.  B.  &  C.  439 ;  s.  c.  5  Law  J.  Rep.  K.  B.  176 ;  The  East 
India  Company  v.  Prince,  Ry.  &  M.  407 ;  and  Savage  v.  Aldren,  2 
Stark.  232.  Before  49,  Geo.  3,  c.  121,  bankruptcy  and  a  certifijcate 
were  no  bar  to  an  action  by  an  accommodation  acceptor,  because,  be- 
ing a  surety,  he  never  stood  in  the  position  of  a  creditor  entitled  to 
prove  under  the  bankruptcy.  Brooks  v.  Rogers,  1  H.  Black.  640 ; 
Howis  V.  Wiggins,  4  Term  Kep.  714 ;  Oowley  v.  Dunhp,  7  Ibid.  665. 
He  referred  also  to  Boule  v.  Baxter,  3  East,  177,  and  Wallis  v.  Smn^ 
bume,  1  Exch.  Rep.  203 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  169,  and 
Bayley  on  Bills,  6th  edit  431. 

1  On  this  second  point  the  court  expressed  no  opinion,  bat  made  the  role  absolute 
ibr  a  new  trial,  in  order  that  it  might  oe  clearly  ascertained  on  what  terms  the  plain- 
tififs  and  the  defendant  had  become  parties  to  the  bills.  The  aiguments  on  this  point 
therefore  are  omitted. 

VOL.  IX.  35 
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Aiherton  and  T.  F.  Ellis^  {BooAby  with  them,)  contra.  The  ver> 
diet  ought  to  be  entered  for  the  defendant  on  the  counts  on  the  bills 
of  exchange.     (They  were  then  stopped) 

Lord  Cabcpbell,  C.  J.  As  far  as  the  claim  to  recover  is  founded 
on  the  bills  of  exchange,  we  are  all  of  opinion  that  the  Statute  of  Iii« 
mitations  is  a  bar  to  the  action.^  Rvle  absolute  for  a  new  trioL 


Doe  d.  Newman  v.  Rusham.' 

Januaiy  13,  1852. 

Deed —  Voluntary  Conveyance — 27  Eliz,  c.  4 —  Subsequent  Convey-^ 

once  for  Value  by  Devisee  of  Chrantor. 

The-8tatate  27  Eliz.  c  4  does  not  apply  to  the  case  of  a  purchase  for  valuable  consldentioti 
from  the  heir  or  devisee  of  one  who  has  made  a  volontarjr  oonveyanoe  of  the  same  pro- 
perty in  his  lifetime. 

The  principle  upon  which  volnntary  conveyances  have  been  held  fradnlent  and  void  as 
agamst  subsequent  purchasers  for  value  is,  that  by  the  sale  the  vendor  so  entirely  repudi- 
ates the  former  conveyance  as  that,  against  himself  and  the  purchaser  for  valne,  it  shall  be 
conclnsivelv  taken  that  the  intention  to  seU  existed  when  he  made  the  volnntary  convey- 
ance, and  that  it  was  made  in  order  to  defeat  the  subsequent  purchaser. 

When  the  same  person  executes  the  voluntary  conveyance,  and  afterwards  sells  and  conveys 
the  property,  this  principle  applies ;  but  »ecus  where  the  seller  is  a  different  person  from 
him  who  executed  the  volnntaiy  conveyance,  for  the  acts  of  one  man  cannot  show  the 
mind  and  intention  of  another. 

J.  N.  beinff  seized  in  fee  of  certain  property  in  1833,  executed  a  volnntary  conveyance  to  the 
lessor  of  the  plaintiff  in  fee,  and  died  in  1844,  having  in  the  same  year  devised  the  property 
to  J.  S.    In  1847,  J.  S.  sold  and  conveyed  the  property  to  the  defendant  for  100/. :  — 

Hddt  that  the  conveyance  to  the  lessor  of  the  plaintiff  was  not  fxaudnlent  and  void  as 
against  the  defendant 

Ejectment.  At  the  trial,  before  Martin,  B.,  at  the  spring  assizes 
at  Salisbury,  1851,  it  appeared  that  John  Newman  being  seized  in 
fee  of  the  property  in  question,  by  deed,  dated  the  3d  of  July,  1833, 
covenanted  to  stand  seized  of  it  to  the  use  of  himself  for  life,  with  re- 
mainder to  the  use  of  Sarah  Newman  (his  daughter-in-law)  for  life, 
with  remainder  to  his  grandson,  the  lessor  of  the  plaintiff,  in  fee. 
On  the  16th  of  March,  1844,  John  Newman  made  his  will,  and  de- 
vised the  premises  in  question  to  Sarah  Newman  for  life,  with  re- 
mainder to  Thomas  Morse  in  fee.  John  Newman  died  in  March, 
1844,  and  on  the  5th  of  June,  1847,  Sarah  Newman  and  Thomas 
Morse  sold  and  conveyed  the  premises  to  the  defendant  for  lOOL 
•Sarah  Newman  died  on  the  2d  of  May,  1849.  It  was  admitted  that 
the  deed  of  the  3d  of  July,  1833,  was  voluntary  and  void  against 

1  The  judges  present  were  Lord  Campbsll,  C.  J.,  Pattbsok,  J.,  and  Wight- 

MAH,  J. 

s  21  Law  J.  Bep.  (n.  b.)  Q.  B.  189 ;  16  Jar.  869. 
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BubBequent  purchaseTS  for  valuable  oonaideration ;  but  it  was  con- 
.  tended  on  behalf  of  the  pkintiiF,  that  the  defendant  taking  under  a 
devisee  of  the  settler  was  not  such  a  purchaser  as  was  entitled  to 
avoid  the  voluntary  conveyance  under  27  Eliz.  c.  4.  The  jury,  under 
the  direction  of  the  learned  judge,  returned  a  verdict  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  if  the 
court  should  be  of  opinion  that  the  prior  conveyance  was  invalid 
against  him.     A  rule  nisi  having  been  accordingly  obtained, 

MofUoffu  Smith  showed  cause.^  The  lessor  of  the  plaintiiPs  title 
is  valid  under  the  deed  of  the  3d  of  July,  1833,  which  is  not  voided, 
as  a  voluntary  conveyance,  by  the  subsequent  purchase-deed  of  the 
5th  of  April,  1847,  from  the  devisee  under  the  will  of  March,  1844,  to 
the  defendant  This  is  not  the  simple  case  of  a  voluntary  deed  void 
as  aminst  a  subsequent  purchaser  under  the  27  Eliz.  c.  4.  After 
the  first  deed  of  John  Newman  the  grandfather,  there  was  nothing 
left  in  him  to  devise.  It  might  have  been  defeated  by  a  sale  for  va« 
lue  in  his  lifetime,  but  otherwise  it  remained  good  down  to  the  time 
of  his  death,  and  therefore  at  the  time  of  the  will  in  March,  1844,  the 
testator  was  not  seized  of  any  estate.  On  the  motion  for  this  rule, 
reference  was  made  to  Sugd.  Vendor  and  Purchaser,  927,  11th  edit, 
where  it  is  said,  on  the  authority  of  BwrreVs  case^  6  Rep.  72,  that  '^  in 
the  construction  of  the  27  Eliz.  it  hath  been  holden  that  although  the 
fraudulent  conveyance  is  not  made  by  the  vendor  himself,  yet  it  is 
void  against  a  purchaser.  Therefore,  if  a  father  make  a  fraudulent 
lease  and  then  die,  and  the  person  claiming  under  him  sell  the  estate, 
the  purchaser  shall  avoid  the  lease,  whether  the  vendor  did  or  did  not 
know  of  its  existence."  But  in  BurrePs  case  the  court  dealt  with  a 
lease  only,  and  a  subsequent  sale  of  the  inheritance.  Here  the  first 
deed  disposed  of  the  whole  inheritance,  and  left  no  seisin  in  the  an- 
cestor, and  in  the  same  book,  at  page  928,  Sir  Edward  Sugden,  after 
referring  to  an  observation  in  8  Jami.  Byth.  146,  further  says,  '<  still 
the  rule  has  never  been  carried  to  this  extent,  that  a  father's  bond  fide 
•  conveyance  of  the  fee  or  any  partial  interest,  although  voluntary,  can 
be  set  aside  by  a  sale  by  the  devisee  or  heir-at-law  of  the  father." 
The  object  of  the  act  was  to  prevent  previous  secret  fraudulent 
conveyances,  and  not  bond  fide  settlements  like  the  present. 

[Lord  Campbell,  C.  J.  It  is  certainly  difficult  to  see  how  the  de- 
visee, under  the  will,  took  any  estate.] 

There  is  no  case  to  be  found  in  the  books  like  this,  except  Jones  v. 
Whiitaker^  Longf.  &  Towns.  Rep.  14,  (Irish,)  where  it  was  decided 
that  a  purchaser  for  value  from  the  grantee  under  the  last  of  two  vo- 
luntary conveyances  might  avoid  the  first  voluntary  conveyance. 
That  decision  can,  however,  hardly  be  considered  as  law.  It  is  not 
supported  by  BurrePs  case^  and  is  certainly  questionable  upon  prin- 
ciple.    The  present  defendant  is  a  mere  volunteer  claiming  under  the' 


1  May  28, 1851,  before  Lord  Cakpbell,  C.  J.,  Pattesok,  J.,  Colbudoe,  J.,  and 
£blb,  J. 
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original  settlor,  and  the  settlement  is,  therefore,  equally  valid  against 
him.  He  referred  also  to  Richards  y.  Letoisy  20  Iiaw  J.  Rep.  (n.  s.) 
C.  P.  187 ;  s.  c.  6  Eng.  Rep.  400. 

Orowder  and  Barstow^  in  support  of  the  role.  This  case  falls 
within  the  meaning  of  the  27  Eliz.  c.  4,  which  applies  in  all  cases  to 
protect  a  person  who  has  paid  money  for  property  against  a  prior 
purchaser  who  has  paid  nothing.  The  role  is  not  confined  to  the 
case  where  the  money  has  been  paid  to  the  person  originally  dealing 
with  the  estate.  It  is  said  that  John  Newman  had  here  nothing  in 
him  to  devise,  because  the  conveyance  was  valid  as  against  him. 
But  a  subsequent  conveyance  for  value  by  him  would  clearly  avoid 
the  prior  voluntary  conveyance  ab  initio^  and  therefore  there  must  be 
something  which  can  pass  from  the  settlor  after  the  voluntary  con- 
veyance. 

[Lord  Campbell,  C.  J.  Tl  there  are  two  voluntary  conveyances, 
the  purchaser  under  the  second  takes  nothing. 

Patteson,  J.     How  can  the  devisee  take  any  thing  ?] 

He  himself  takes  nothing,  any  more  than  a  second  voluntary 
alienee;  but  if  he  sells  for  value  to  a  third  person,  that  person  acquires 
a  good  title,  just  as  a  purchaser  for  value  from  the  voluntary  grantee 
acquires  a  good  title. 

ICoLERiDOE,  J.   The  statute  does  not  operate  until  a  deed  for  valu- 
e  consideration  has  been  executed,  ana  that  divests  all  the  estate 
of  the  voluntary  grantee.] 

It  operates  to  protect  any  purchaser  for  the  value,  however  he 
takes. 

J  Patteson,  J.  A  voluntary  conveyance  is  not  fiuudulent  per  se^  it 
y  becomes  so  when  the  conveyor  subsequently  conveys  for  value. 
But  a  sale  by  the  devisee  cannot  affect  the  conveyance  of  his  tes- 
tator.] 

The  settlor,  by  devising  the  estate,  gives  to  his  devisee  the  power 
of  selling  for  value,  which  he  might  himself  have  exercised,  so  put- 
ting him  in  his  own  place. 

[Erle,  J.  That  is  making  a  man  who  is  in  his  grave  commit  a 
fraud. 

Patteson,  J.  Your  argument  would  lead  to  a  race  between  seve- 
ral voluntary  alienees  as  to  which  could  first  sell.] 

In  the  passage  cited  from  Svgd.  on  Vendors  and  Purchasers,  the 
resolution  in  BurreVs  case  is  considered  to  be  law ;  and  in  Jones  v. 
Whittaker,  Brady,  C.  B.,  and  Pennefather,  J.,  certainly  adopt  the  view 
now  contended  for  by  the  defendant  In  Jones  v.  Pwrefoy,  there  cited, 
there  was  no  decision  upon  the  question  of  voluntary  conveyance. 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  (After  stating  the  facts,  as  before  set  out, 
his  lordship  proceeded.)  The  deed  of  John  Newman  is  admitted  to 
be  voluntary,  and  the  question  is,  whether  the  defendant  is  such  a 
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purchaser  within  the  27  Eliz.  c  4,  as  to  be  entitled  to  treat  that  deed 
as  firaudulent  and  void.  The  principle  on  which  voluntary  convey- 
ances have  been  held  uniformly  to  be  firaudulent  and  void,  as  against 
subsequent  purchasers,  appears  to  be  that,  by  selling  the  property  for 
a  valuable  consideration,  the  seller  so  entirely  repudiates  ihe  former 
voluntary  conveyance,  and  shows  his  intention  to  sell,  as  that  it  shall 
be  taken  conclusively  against  him,  and  the  person  to  whom  he  con- 
veyed, that  such  intention  existed  when  he  made  the  conveyance, 
and  that  it  was  made  in  order  to  defeat  the  purchaser.  Such  deeds 
have  been  held  fraudulent  and  void,  as  against  such  purchasers,  even 
where  they  have  had  notice  of  them.  Doe  d.  Ollep  v.  Mannings  9 
East,  59.  Where  the  same  person  executes  the  voluntary  convey- 
ance, and  afterwards  sells  and  conveys  the  property,  the  application 
of  the  principle  is  obvious  and  easy ;  but,  where  the  seller  is  a  differ- 
ent person  from  him  who  executed  the  voluntary  conveyance,  it  is 
quite  otherwise,  for  the  acts  of  one  man  cannot  show  the  mind  and 
intention  of  another.  The  question,  whether  the  statute  of  Eliza- 
beth applies  to  a  purchaser  from  the  heir  or  devisee  of  one  who  has 
made  a  voluntary  conveyance,  is  discussed  in  the  last  edition  of 
S^den  on  Vendors  and  Purchasers^  p.  972,  et  seq.>,  and  the  authorities 
are  there  collected.  The  learned  author  concludes  by  observing, 
^  Still  the  rule  has  never  been  carried  to  this  extent  that  a  father's 
bond  fide  conveyance  of  the  fee  or  of  any  partial  interest,  although 
voluntary,  can  be  set  aside  by  a  sale  by  the  devisee  or  heir  at  law  of 
the  father.  The  rule,  properly  confined  to  transactions  really  fraudu- 
lent or  fraudulently  kept  on  foot,  seems  to  be  open  to  no  solid  objec- 
tion, and  it  is  not  likely  to  be  carried  further."  BurrePs  case  is  sup- 
posed to  have  decided  this  point  in  favor  of  the  purchaser  from  a 
person  different  from  him  who  made  the  voluntary  conveyance.  The 
facts  of  that  case,  however,  do  not  warrant  any  such  conclusion. 
There,  a  grandfather,  on  the  marriage  of  the  father,  covenanted  to 
demise  the  premises  in  question  to  the  father,  and  by  indenture  after- 
wards did  demise  them  to  the  father  for  one  thousand  years.  The 
father,  seven  years  afterwards,  assigned  the  lease  to  his  son,  then  an 
infant,  to  the  intent  that  it  should  not  be  merged  by  descent  of  the 
reve|rsion,  and  with  a  colorable  intent  that  the  infant  should  pay 
debts.  The  grandfather  died ;  the  father  entered  and  took  the  pro- 
fits, and  nothing  was  done  by  the  son  under  the  assignment  of  the 
lease.  Afterwards,  the  father  sold  the  land  in  fee  to  a  purchaser  for 
a  large  sum  of  money,  and  it  was  held  that  the  purchaser  should 
avoid  the  lease  for  one  thousand  years,  and  the  assignment  Now, 
it  is  obvious  that  it  was  quite  sufficient  to  avoid  the  assignment  of 
the  lease  by  the  father ;  for,  as  soon  as  that  assignment  was  out  of 
the  way,  the  lease  for  one  thousand  years  would  be  merged  in  the 
inheritance,  and  so  there  was  nothing  on  which  it  was  necessary  that 
the  statute  of  Elizabeth  should  operate,  but  the  voluntary  assign- 
ment which  was  made  by  the  same  person,  who  afterwards  sold  and 
conveyed  the  fee  to  a  purchaser.  Certainly,  the  report  states  the  first 
resolution  in  the  case  to  be,  that  '<  it  is  not  necessary  that  he  who 
sells  the  land  should  make  the  former  fraudulent  es&te  or  incum- 
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brance ;  but,  be  the  estate,  &c.,  fraudulent  ut  supraj  whosoever  seDs 
(makes)  it,  the  purchaser  shall  avoid  such  firaudulent  estate,"  &a 
The  resolution  is  entitled  to  great  respect ;  but,  as  it  goes  beyond 
what  is  required  by  the  facts  of  the  case,  we  do  not  consider  it  to  be 
conclusive.  And,  further,  the  second  resolution  in  BurrePs  case  is 
quite  in  accordance  with  the  view  we  have  just  taken ;  for,  it  is  there 
said,  "  It  was  resolved  that,  although  the  father  had  nothing  in  the 
inheritance  of  the  land  at  the  time  of  the  assignment  of  his  term, 
but  the  whole  estate  of  inheritance  was  in  the  grandfather;  yet, 
when  the  grandfather  died  and  the  father  sold  the  land,  his  vendee 
shall  avoid  the  said  term  by  the  said  act,  (the  said  assignment  on 
the  evidence  being  taken  to  be  firaudulent ;)  for,  if  he  had  bargained 
and  sold  the  said  term  only,  the  bargainee  should  have  avoided  the 
said  fraudulent  assignment,  and,  by  conveyance,  the  vendee  of  the 
whole  fee-simple  shall  avoid  it"  Now,  if  the  term  only  had  been 
sold,  it  would  plainly  have  been  sold  by  the  same  person  who  made 
the  fraudulent  assignment. 

In  the  cases  of  Richards  v.  Lewis,  20  Law  J.  Rep.  (n.  s.)  C.  P.  177 ; 
8.  c.  5  Eng.  Rep.  400,  the  Court  of  Common  Pleas  commented  upon 
BurrePs  case.  The  first  action  was  detinue  for  title  deeds;  the  sec- 
ond, for  the  land  itself.  The  facts  were  as  follows :  Mrs.  Joseph  hav- 
ing a  lease  for  years,  in  May,  1839,  by  a  voluntary  conveyance  in 
contemplation  of  marriage  with  Mr.  Saunders,  but  without  his  know- 
ledge, conveyed  to  trustees  for  herself  for  life,  with  remainder  to  her 
son  Rhys  Morgan  by  a  former  marriage,  and  if  he  should  die  without 
leaving  issue,  to  Llewellyn  Jenkins  absolutely.  She  afterwards  mar- 
ried Mr.  Saunders,  and  in  1837,  she  and  her  husband  conveyed  to 
Howard  as  trustee  for  themselves  and  the  survivor  for  life,  with  re- 
mainder to  Rhys  Morgan  absolutely.  Rhys  Morgan  died,  without 
issue,  in  1841,  having  disposed  of  the  remainder,  which  he  considered 
he  had  absolutely  under  the  deed  of  1837,  to  the  lessor  of  the  plain- 
tiff, who  before  the  action  took  an  assignment  from  Howard  the 
trustee  of  the  legal  interest  In  December,  1840,  Mrs.  Saunders  hav- 
ing survived  her  husband,  by  deed  of  assignment  mortgaged  that 
term  to  the  defendant,  concealing  from  him  the  previous  settlements. 
In  1842,  she  died,  having  bequeathed  the  term  to  Llewellyn  Jenkins, 
who  in  1843,  conveyed  the  equity  of  redemption  and  all  his  interest 
in  the  term  to  the  defendant  The  plaintiff  had  a  verdict  in  each 
case.  In  the  action  of  ejectment,  the  court  held  that  the  deed  of 
1829  was  good,  and  that  Mrs.  Saunders  at  the  time  of  her  marriage 
had  only  a  life  estate ;  that  her  husband  could  not  be  considered  as  a 
purchaser  within  the  statute  of  Elizabeth,  and  that  on  Mrs.  Saun- 
ders's death,  the  conveyance  by  her  and  her  husband  in  1837,  arid  her 
mortgage  in  1840,  were  at  an  end,  and  the  defendant  by  the  convey- 
ance from  Llewellyn  Jenkins  had  established  his  title.  Therefore,  a 
nonsuit  was  directed.  This  decision  does  not  touch  the  resolution  in 
BurrePs  case.  In  the  action  of  detinue,  a  new  trial  wsa  directed  on 
the  ground  of  surprise  as  to  the  question  of  sufficient  search  having 
been  made  for  the  deed  of  1829.  In  that  case  it  was  urged  by  the 
counsel  for  the  defendant,  that  as  the  deed  of  1829  was  not  proved, 
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the  defendant  was  entitled,  for  that  the  deed  of  1837  was  voluntary 
only,  and  was  done  away  with  by  the  subsequent  mortgage  in  1840, 
and  for  this  BurrePs  case  was  relied  on.  The  court  considered  that 
by  the  deed  of  1837,  the  husband  had  divested  all  the  wife's  interest, 
and  the  case  did  not,  therefore,  turn  on  BurrePs  ccbse ;  but  in  the  course 
of  the  argument,  Williams,  J.  said,  "  Suppose  a  devise  by  the  person 
making  the  voluntary  conveyance,  could  his  devisee  or  heir  revoke  it 
by  a  sale  ?  Where  there  is  no  actual  fraud,  must  not  the  revoking 
conveyance  be  made  by  the  same  person  who  made  the  voluntary 
conveyance  ?  "  The  Loid  Chief  Justice  Jervis  also  in  giving  judgment 
said,  <'  BurrePs  case  is  misunderstood.  It  does  not  appear  that  the 
courts  at  that  time  held  mere  voluntariness  a  badge  of  fraud ;  they 
do  not  say  that  every  voluntary  deed  is  firaudulent.  Lord  Coke  says, 
^  I  acquainted  Popham,  C.  J.  with  this  resolution,  and  he  allowed  well 
of  it,  and  said,  it  was  well  done  to  construe  the  said  act  in  suppres- 
sion of  fraud,  and  (as  he  told  me)  it  was  adjudged  before  him  and 
his  companions.  Justices  of  the  King's  Bench,  that  where  a  man  in  a 
secret  manner  made  an  estate  to  the  use  of  his  wife  for  her  jointure 
by  fraud  and  covin  to  defeat  a  purchaser  to  whom  he  intended  to  sell 
the  land,  that  in  such  case,  if  the  fraud  be  proved  in  evidence  or  con- 
fessed in  pleading,  the  purchaser  should  avoid  such  estate.'  It  is 
clear  from  this  that  cases  of  actual  fraud  were  alone  in  their  consi- 
deration. It  is  plain  that  the  deed  was  proved  to  be  firaudulent  in  fact 
there,  and  not  that  the  subsequent  execution  of  a  deed  for  a  valuable 
consideration  was  deemed  to  stamp  a  prior  voluntary  deed  with 
fraud.  There  was  firaud  in  fact  there,  and  not  merely  firaud  in  law." 
Williams,  J.  cdso  in  giving  judgment,  said,  '<  As  to  the  mortgage, 
BurrePs  case,  if  good  law,  shows  that  where  there  is  actual  fraud  in 
a  conveyance,  a  subsequent  purchase  firom  one  not  guilty  of  the  fraud 
is  protected,  but  that  case  has  no  application  when  the  fraud  is  only 
constructive.  I  agree  with  the  opinion  of  Wigram,  V.  C.  The  con- 
sequence of  holding  otherwise  would  be,  that  if  a  father  wishing  to 
disinherit  an  undeserving  heir  at  law,  made  in  his  lifetime  a  convey- 
ance by  way  of  gift  to  his  younger  children,  the  heir  upon  his  death 
might  nevertheless  nullify  this  deed  by  a  sale,  and  pocket  the  pur- 
chase-money." The  opinion  alluded  to  of  Vice-Chancellor  Wigram 
is  to  be  found  in  Parker  v.  Carter,  4  Hare,  400,  but  it  does  not  appear 
by  the  report  on  what  ground  the  learned  Vice-Chancellor  proceeded. 
There,  a  sale  had  been  made  by  a  surviving  wife  of  her  own  lands 
after  a  voluntary  deed  and  fine  by  husband  and  wife,  and  it  was  con- 
tended that  the  statute  of  Elizabeth  applied,  and  BurrePs  case  was 
relied  on.  Two  answers  were  made :  first,  that  the  deed  and  fine 
were  not  voluntsury,  for  that  the  joining  by  husband  and  wife  was  a 
good  consideration  for  the  act  of  each ;  secondly,  that  the  sale  was 
not  by  the  same  party.  The  Vice-Chancellor  merely  said  that  the 
objection  was  answered,  but  did  not  say  on  which  ground. 

No  other  case  is  reported,  so  far  as  we  have  been  able  to  find,  on 
which  this  point  has  been  determined  one  way  or  the  other,  except 
that  of  Jones  v.  Whitlaker.  There  William  Smith,  by  a  voluntary 
deed  in  1820,  conveyed  after  his  death  to  Barton  Smith  in  fee.  Then, 
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&  CL  440,  in  the  Hoase  of  Lords,  was  miioh  relied  on  in  the  decision 
of  Jones  Y.  WhiUaker.  That  case,  however,  turned  on  the  Begisisy 
Acts,  and  on  the  constraction  to  be  pat  on  the  express  enactment^ 
contained  in  them.  It  was  held  that  want  of  repstry  made  all  deeds 
affected  by  it  void  as  against  purchasers,  not  omy  £rom  the  persons 
making  those  deeds,  but  from  those  who  were  entitled  to  the  estates, 
supposing  those  deeds  not  to  have  been  made.  Upon  reading  the 
opinion  of  the  judges,  delivered  by  Tindal,  C.  J.,  in  that  case,  it  will 
be  found  to  turn  entirely  upon  the  particular  acts  of  parliament  under 
discussion,  and  not  to  be  any  authority  for  the  doctrine  now  contended 
for  under  the  statute  of  Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion,  that  a  purchaser 
from  the  devisee  of  one  who  has  made  a  voluntarv  conveyance  in  his 
lifetime  is  not  within  the  statute,  and  that  this  rule  to  enter  a  verdict 
for  the  defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in  this  case  for  several  terms 
from  our  respect  for  the  decision  of  the  Irish  Court  of  Exchequer  in 
Jones  V.  WhiUaker^  and  from  a  desire,  after  an  attentive  examinatioii 
of  all  the  authorities  upon  the  subject,  to  state  fullv  the  grounds  on 
which  we  feel  ourselves  bound  to  differ  from  that  oecision.  Havinff 
heard  of  a  misconception  which  arose  on  a  former  occasion,  when  I 
objected  to  the  citation  of  a  decision  of  an  Irish  court  oa  a  mere 
point  of  practice,  I  beg  now  to  state  that  in  my  opinion  the  defend* 
ant's  comisel  were  fuBy  justified  in  citing  this  decision  of  an  Irish 
court  on  the  construction  of  an  act  of  paruament  which  is  conmion 
to  both  parts  of  the  United  Kingdom.  Our  procedure  and  theirs  are 
regulated  by  different  statutes,  different  rules  and  different  usages, 
and  on  mere  questions  of  procedure  no  assistance  can  be  derived  in 
one  island  from  the  decisions  of  the  courts  in  the  other.  But,  in  con- 
sidering questions  arbing  on  statutes,  or  on  the  great  principles  of 
jurisprudence  which  we  have  to  interpret  in  conmion,  I  will  take  upon 
myself  to  say,  that  we  shall  always  be  pleased  to  have  assistance 
from  the  decisions  of  our  learned  brethren  in  Ireland,  and  that  we 
shall  treat  with  the  same  deference  a  judgment  pronounced  in  any  of 
the  Four  Courts  in  Dublin  as  if  it  had  b^n  renounced  in  Westmin- 
ster HalL  Bule  discharged. 


Doe  d.  Evers  and  Wife  t;.  Wakd  and  others.^ 

Janiuuy  30,  1852. 

TTifl,  Constfuciion  of —  Partial  Revocation  by  Codicil. 

A  testator,  by  his  will,  derised  certain  honses  to  his  son  John  for  life,  and  after  his  death 
vnto  his  children  then  bom,  or  thereafter  to  be  bom,  npon  their  attainfaig  a  certain  age  ai 
tenaatB  in  common,  and  in  case  of  the  death  of  anj  of  them  under  the  spedfied  age,  the 
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abue  tnd  shares  of  tiie  child  or  ehfldren  so  dying  to  go  to  tho  sarriroa  and  surriTor,  and 
in  case  of  the  death  of  all  of  snch  children  under  that  age,  then  to  trustees  to  permit  the , 
testator's  three  dans^ters  S.  W^  A.  D^  and  E.  M.  D.  to  receire  the  rents  during  their  lires 
in  equal  shares,  and  after  their  decease  to  their  children  in  fee.  The  testator  made  a  codi- 
cil in  these  words : — ^  I  likewise  reroke  that  part  of  mj  last  will  and  testament  wherebj 
I  eire,  &c  (the  houses  in  question)  unto  my  son  John  DoUey  and  to  his  heirs,  and  my 
wul  is  that  my  daughters  A.  D.,  and  E.  M.  !>.,  should  enjoy  them,  and  I  hereby  give  and 
bequeathe  the  said  freehold  ground  and  houses  to  my  said  daughters  A.  D.  and  £.  M.  D. 
equally  and  jointlT  between  them  and  to  the  sunrivor  of  them,  and  aftw  their  decease  to 
their  cnild  or  children  equally,  and  if  they  should  both  die  leaving  no  child  or  children,  then 
the  said  freeholds  to  go  as  ordered  by  my  said  will." 

The  daughters,  A.  D.  and  E.  M.  D.  died,  leaving  no  child.  John,  the  son,  died  in  1850,  leav- 
ing a  daughter,  his  only  surviving  child  (one  of  tiie  lessors  of  the  plaintiff,)  who  was  bom 
in  the  testator's  lifetime  and  attamed  the  required  age.  John  had  another  daughter  bom 
in  the  testator's  lifetime,  and  who  married  and  had  a  son,  but  she  and  her  son  both  died 
in  the  lifetime  of  John.  The  tcstatoi's  third  daughter,  S.  W.  died  leaving  children,  who 
were  the  defendants: — 

Hdd^  that  the  codicil  opemted  as  a  revocation,  only  so  fkr  as  to  effectuate  the  intention  of 
the  testator  to  prefer  A.  D.  and  E.  M.  D.  and  their  children,  to  John  and  his  children,  and 
therefore  that  the  lessors  of  the  plaintiff  were  entitled  to  a  moiety  of  the  houses  in  question. 

This  was  an  action  of  ejectment  bronght  to  recover  two  undivided 
third  parts  or  shares  of  and  in  nine  freehold  houses,  numbered  1,  2, 
8,  4,  5j  6,  7,  8,  and  9,  situate  in  Angel  Court,  Orub  Street,  in  the 
parish  of  St.  Giles  Without  Cripplegate,  in  the  city  of  London,  and 
in  one  other  freehold  house,  numbered  188,  High  Holbom,  in  the 
county  of  Middlesex.  It  was  also  brought  to  recover  one  other  free* 
hold  house  in  Orub  Street  aforesaid,  the  comer  of  Philips's  Court  and 
the  whole  of  Philips's  Court  in  the  said  parish  of  St.  Giles  Without 
Cripplegate,  in  the  city  of  London,  with  the  appurtenances,  being  the 
fireehold  houses  mentioned  (among  others)  in  the  devise  to  John  Dol- 
ley  and  in  the  codicil  hereinafter  set  forth. 

The  tenants  in  possession  of  the  said  premises  were,  in  the  vaca* 
tion  after  Hilary  term,  1851,  duly  served  with  a  declaration  in  eject* 
ment  and  notice  to  appear  thereto,  and  on  the  10th  of  May  in  the 
same  year  the  above-named  defendants  became  defendants  in  this 
action,  and  entered  into  the  usual  consent  rule  of  court  in  that  behalf 
as  landlords  of  the  tenants  in  possession  of  the  said  premises ;  with  a 
proviso,  however,  in  such  rule  to  confess  ouster  only  in  case  the  court 
should  be  opinion  that  the  defendants  were  not  tenants  in  common 
with  the  lessors  of  the  plaintiff,  or  one  of  them,  of  the  said  premises, 
and  pleaded  not  guilty.  Upon  which  plea  issue  was  joined,  and  by 
consent,  and  by  the  order  of  Coleridge,  J.,  the  following  case  was 
stated  for  the  opinion  of  the  court 

Case.  Thomas  DoUey  being  seized  in  fee  of  certain  fireehold 
premises,  and  possessed  of  certain  leasehold  premises  and  certain 
other  personal  estate,  duly  made  and  publisheo  his  will  and  codicil 
respectively,  bearing  date  the  12th  of  June,  1819,  and  the  20th  of 
March,  1820.  The  case  set  out  the  whole  of  the  will  and  codicil, 
but  the  parts  material  to  this  case  were  as  follows :  —  After  a  gift 
to  the  testator's  son  John  DoUey  during  his  natural  life  of  certain 
freehold  houses  in  Reynolds  Court,  the  will  proceeded—-"  Ijikewise 
nine  freehold  houses,  1,  2,  3,  4,  6,  6,  7,  8,  and  9,  in  Angel  Court, 
Grub  Street,  aforesaid,  one  freehold  house,  numbered  188,  in  High 
Holbom,  in  the  county  of  Middlesex,  seven  leasehold  houses  in 
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Grub  Street,  and  two  in  Bell  Court,  Grrub  Street,  and  one  other 
leasehold  house  in  Grub  Street,  and  also  nine  leasehold  houses  in 
Hanover  Court,  Grub  Street,  and  eJso  my  fifteen  leasehold  houses 
in  Sun  Court,  Grub  Street,  or  in  the  parish  of  Cripplegate,  London, 
with  all  rights  and  appurtenances  to  the  said  several  houses  belong- 
ing, to  commence  from  the  quarter  day  next  after  my  decease,  he  pay- 
ing the  ground-rent  of  the  leasehold  part,  all  taxes,  and  also  insuring 
the  whole  thereof,  and  all  other  houses  given  to  him,  from  fire,  and 
keeping  the  said  fireehold  and  leasehold  houses  in  good  and  tenant- 
able  repair,  likewise  all  the  land-tax  of  the  said  fifteen  leasehold 
houses,  the  same  having  been  redeemed  by  me,  and  also  all  the  land- 
tax  which  I  have  redeemed,  payable  for  other  leasehold  property  held 
by  me  after  the  expiration  of  the  terms  the  same  are  or  may  be  re- 
spectively held.  And  from  and  after  the  decease  of  my  son  I  give  all 
the  before-mentioned  freehold  and  leasehold  houses,  land-tax  and 
premises  aforesaid  unto  his  children  now  bom  or  hereafter  to  be  born, 
if  a  son  or  sons,  as  shall  live  to  the  age  of  twenty-three  years,  and  if 
a  daughter  or  daughters,  that  shall  live  to  the  age  of  twenty-one 
years,  their  respective  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  or  tenure  thereof  as  tenants  in  common,  and 
in  case  of  the  death  of  any  child  or  children,  if  a  son  or>sons,  under 
the  age  of  twenty-three  years,  and  if  a  daughter  or  daughters,  under 
the  age  of  twenty-one  years,  the  share  and  shares  of  all  such  child  or 
children  so  dying  shall  go  to  the  survivors  and  survivor  of  them,  sons 
and  daughters  attaining  the  said  age  of  twenty-three  or  twenty-one 
years,  their  heirs,  executors,  administrators,  and  assigns,  in  equal 
shares.  And  in  case  my  said  son  has  only  one  child,  if  a  son  that 
shall  live  to  the  age  of  twenty-three  years,  or  if  a  daughter  that  shall 
live  to  the  age  of  twenty-one  years,  I  give  all  the  above-mentioned 
premises,  shares,  and  land-tax,  unto  such  only  child  attaining  such 
age,  his  or  her  heirs,  executors,  administrators,  and  assigns ;  and  fur- 
ther, in  case  all  the  children  of  my  said  son,  if  a  son  or  sons,  shall  die 
under  the  age  of  twenty-three  years,  or  if  a  daughter  or  daughters 
shall  die  under  the  age  of  tweniy-one  years,  then  I  give  all  the  before- 
mentioned  freehold  and  leasehold  premises,  shares,  and  land-tax,  unto 
the  said  Thomas  Challis  and  John  Brogden>  their  heirs,  executors,  and 
administrators,  during  the  respective  lives  of  my  daughters,  Sarah 
Ward,  Ann  DoUey,  and  Elizabeth  Maria  Dolley,  upon  trust  to  pay 
or  permit  my  said  daughters  to  receive  and  take  the  rents,  profits,  or 
other  the  annual  income  thereof  for  and  during  their  respective  natural 
lives  in  equal  shares  to  and  for  their  and  each  of  their  respective  sole 
and  separate  uses  only,  and  independent  of  any  husband  or  husbands, 
if  my  estate  in  the  leasehold  part  so  long  continues.  And  upon  the 
decease  of  the  said  three  daughters,  I  give  the  share  of  each  of  them 
so  dying  unto  her  children,  if  a  son  or  sons  living  to  the  age  of 
twenty-three  years,  if  a  daughter  or  daughters  living  to  the  age  of 
twenty-one  years,  his,  her,  and  their  heirs,  executors,  administrators, 
and  assigns,  if  more  than  one,  in  equal  shares  ;  and  if  only  one  child, 
to  such  only  child  if  a  son  at  twenty-three,  and  if  a  daughter  at  twen- 
ty-one, his,  her,  or  their  executors,  administrators,  and  assigns.     And 
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further,  in  case  of  the  death  of  any  one  or  more  of  my  said  daughters 
without  having  a  son  who  shall  live  to  the  age  of  twenty-three  years, 
or  a  daughter  who  shall  live  to  attain  the  age  of  twenty-one  years,  I 
give  such  part  and  parts  such  children  or  child  would  have  had  and 
been  entitled  to  as  aforesaid,  unto  the  child  or  children  of  my  said 
daughters  having  issue  living,  if  a  son  or  sons  to  the  age  of  twenty- 
three  years,  or  a  daughter  or  daughters  to  attain  the  age  of  twenty- 
one  years ;  if  two  daughters  have  such  children  or  child,  to  them,  her,  or 
him  as  taking  in  equal  shares  from  his,  her,  or  their  mother,  bis,  her, 
or  their  heirs,  executors,  administrators,  and  assigns.  And  if  onlv  one  of 
my  said  daughters  leaves  issue  that  lives  to  attain  the  ages  aforesaid, 
then  I  give  the  whole  of  such  fireehold  and  leasehold  premises  and 
land-tax  unto  such  issue  if  more  than  one,  in  equal  shares  as  tenants 
in  common,  their  heirs,  executors,  administrators,  and  assigns ;  and  if 
only  one  to  such  one,  his  or  her  heirs,  executors,  administrators,  and 
assigns.  And  it  is  my  will  that  the  rents,  profits,  and  income  of  the 
said  premises  shall  (subject  as  aforesaid,)  after  all  necessary  outgoings 
for  repairs  and  insurance,  be  received  by  such  person  or  persons  as 
my  said  son  by  deed  or  will  appoints,  and  be  paid  and  applied  for  or 
towards  the  maintenance  of  the  children  or  child  of  my  said  son  or 
of  my  said  three  daughters  during  their  respective  minorities,  iic 
until  they  become  entitled  as  aforesaid,  but  if  no  direction,  as  my 
executor  and  trustees  may  think  proper  for  that  or  other  purposes." 

The  codicil  was  as  follows :— ''  This  first  revocatipn  and  codicil  to 
my  last  will  and  testament  made  this  day,  and  dated  underneath,  is 
as  follows:  I  revoke  that  part  of  my  will  whereby  I  give  to  my 
daughter  Margaret  Cresswell  White  the  dividends  of  5,0002.  8}/.  per 
cent  annuities,  and  instead  thereof  I  give  her,  the  said  Margaret 
Cresswell  White,  the  interest  or  dividends  arising  firom  7,000/.  3/.  per 
cent,  annuities,  to  be  paid  to  her  only  every  half  year  during  her  natu- 
ral life  by  my  trustees  named  in  my  said  will,  and  at  her  crease  the 
principal  to  be  divided  as  directed  by  my  last  wilL  I  likewise  hereby 
revoke  that  part  of  my  last  will  and  testament,  whereby  I  give  one 
fireehold  house.  No.  188  High  Holborn,  and  likewise  nine  freehold 
bouses  in  Ansel  Court,  Grub  Street,  in  the  city  of  London,  unto  ray 
son  John  Doltey,  and  to  his  heirs ;  and  my  will  is,  that  my  daughters 
Ann  Dolley  and  Elizabeth  Maria  DoUey  should  enjoy  them.  I 
hereby  give  and  bequeathe  the  said  freehold  ground  and  houses,  to- 

f  ether  with  one  freehold  house  in  Gtrub  street  aforesaid,  the  corner  of 
^hilip  Court,  and  the  whole  of  Philip  Court  lately  agreed  for  to  be 
purchased  of  Mrs.  Capriani  and  her  trustees,  to  my  said  daughters 
Ann  Dolley  and  Elizabeth  Maria  Dolley  equally  and  jointly  between 
ihem,  and  to  the  survivor  of  them,  and  after  their  decease  to  their 
child  or  children  equally,  and  if  they  should  both  die  leaving  no  child 
or  children,  then  the  said  freeholds  to  go  as  ordered  by  my  said  wilL" 
The  said  Thomas  Dolley  died  seized  and  possessed  of  the  premises 
and  personal  estate  in  the  wil^  and  codicil  respectively  mentioned,  on 
the  26tb  of  March,  1821-,  without  alterinje  or  revoking  the  said  will 
and  codicil,  or  either  of  them,  (except  so  rar  as  the  wiU  was  altered  or 
leToked  by  the  said  codiciL) 
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The  fireehold  houses  mentioned  in  the  codicil  to  have  been  agreed 
to  be  purchased  from  Mrs.  Capriani  and  her  trustees,  were  in  the  life- 
time of  the  said  Thomas  DoUey  conveyed  to  him  in  fee,  and  he  died 
seized  thereof.  At  the  date  of  the  will  and  codicil,  and  at  the  time 
of  the  death  of  the  said  Thomas  Dolley,  he  had  one  son,  the  said 
John  DoUev,  and  four  daughters,  viz.,  the  said  Ann  Dolley,  Eliziabeth 
Maria  Dolley,  Sarah  Ward,  and  Margaret  Cresswell  White.  The 
said  Margaret  Cresswell  White  died  in  1834.  The  said  Ann  Dolley 
having  married  one  Isaac  Ackerman,  died  on  the  Slst  of  March,  1847, 
never  having  had  a  child.  The  said  E.  M.  Dolley  having  married  one 
Joseph  Doxsey,  died  on  the  13th  of  August,  1838,  never  having  had  a 
child.  The  said  8.  Ward  died  on  the  27th  of  February,  1830,  leav- 
iug  her  surviving  three  sons  and  four  daughters,  viz.,  William  Ward 
born  in  1804,  Thomas  Ward  born  in  1810,  James  Ward  born  in 
1814,  Sarah  Ann  Ward  bom  in  1806,  Mary  Ward  born  in  1808, 
Ellen  Jane  Ward  born  in  1812,  and  Elizabeth  Ward  born  in  January, 
1821. 

Thomas  Ward,  by  his  will,  dated  on  or  about  the  12th  of  Septem- 
ber, 1846,  devised  all  his  real  property  whatsoever  and  wheresoever 
unto  and  among  his  sisters  Mary,  Ellen  Jane,  and  Elizabeth  Ward, 
as  tenants  in  common  in  fee,  and  died  in  August,  1846. 

Mary  Ward  married  George  Verry,  Ellen  Jane  Ward  married 
James  Nixon,  and  Elizabeth  Ward  married  Robert  Letchford,  which 
said  G.  Verry,  J,  Nixon,  and  R.  Letchford,  together  with  the  said  W. 
Ward,  are  the  defendants  in  this  action. 

The  said  J.  DoUey,  the  only  son  and  heir  at  law  of  the  testator 
Thomas  Dolley,  on  the  26th  of  June,  1806,  intermarried  with  Mary 
Ann  Carr,  by  whom  he  had  issue  Mary  Ann  Dolley  (who  was  born 
before  the  date  of  the  testator's  will,  viz.,  on  the  31st  of  January, 
1809,)  Elizabeth  Samh  Dolley,  who  was  born  on  the  26th  of  Decem- 
ber, 1820,  after  the  date  of  the  codicil  but  before  the  death  of  the  said 
Thomas  DoUey ;  and  Clarissa  Dolley,  who  was  born  on  the  6th  of 
June,  1826,  after  the  death  of  the  testator.  The  said  John  Dolley 
never  had  any  other  children.  The  said  Mary  Ann  Dolley  (the  eld- 
est daughter  of  the  said  John  Dolley  and  one  of  the  lessors  of  the 
plaintiff,)  on  the  2l8t  of  December,  1834,  intermarried  with  Thomas 
Henry  Evers,  one  of  the  lessors  of  the  plaintiff.  The  said  Elizabeth 
Sarah  Dolley  (the  second  daughter  of  the  said  J.  Dolley)  having  on 
the  5th  of  April,  1848,  married  George  Huddleston,  died  on  the  26th 
of  April,  1849,  leaving  her  surviving  her  husband  the  said  Q.  Huddle- 
ston, and  a  son  George  Carr  Huddleston  who  was  born  on  the  21st 
of  April,  1849,  and  died  about  three  months  afterwards,  that  is  to  say, 
on  or  about  fhe  16th  of  July,  1849.  The  said  Clarissa  Dolley  (the 
youngest  daughter  of  the  said  J.  Dolley)  died  an  infant  of  the  age  of 
two  years.     The  said  J.  Dolley  died  on  the  10th  of  October,  1860. 

The  questions  for  the  opinion  of  the  court  were: — First,  whether 
upon  the  death  of  Elizabeth  M.  Dolley  and  A.  DoUey  leaving  no  child 
or  children,  any  of  the  freeholds  in  the  introductory  part  of  this  case 
mentioned,  and  alleged  to  be  devised  to  them  by  the  codicil,  passed 
after  the  death  of  the  said  J.  DoUey  to  his  children ;  secondly,  whether. 
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the  lessors  of  the  said  plaintifTs  were  entitled  to  recover  the  whole  or 
part  of  the  property  mentioned  in  the  codicil  as  purchased  of  Mrs. 
Capriani  and  her  trustees. 

If  the  court  should  be  of  opinion  that  any  of  the  said  freeholds  so 
devised  by  the  codicil  as  last  aforesaid  did  so  pass,  then  the  verdict 
was  to  be  entered  for  the  plaintiff  for  two  undivided  third  parts  or 
shares  thereof,  or  of  such  other  proportion  thereof  as  the  court  might 
adjudge  to  him.  As  regards  the  property  purchased  of  Mrs.  Capriani, 
if  the  court  should  be  of  opinion  that  the  lessors  of  the  plaintiff  were 
entitled  to  the  whole  or  any  part  of  it,  the  verdict  to  be  entered  for 
the  plaintiff  accordingly.  But  if  the  court  should  be  of  a  contrary 
opinion  then  the  verdict  was  to  be  entered  for  the  defendants. 

Malins  (Atkinson  with  him)  argued  on  behalf  of  the  plaintiffs,  and 
referred  to  Doe  d.  Dolley  v.  Ward^  9  Ad.  &  E.  582 ;  s.  c.  8  Law  J. 
Rep.  (n.  s.)  Q.  B.  154 ;  Oraves  v.  Sicks^  5  Ibid.  38 ;  s.  c.  5  Law  J. 
Rep.  (n.  s.)  K.  B.  142 ;  Duffield  v.  Duffield,  3  BUgh,  N.  8.  261 ; 
TjComas  v.  Evans^  2  East,  488,  and  Jarman  on  Wills,  pp.  57,  62. 

Butt  argued  on  the  part  of  the  defendants.  Our,  adv.  vtUt. 

The  judgment  of  the  Court^  was  now  deliv^ed  by 

Lord  Campbell,  C.  J.  This  case  depends  upon  the  construction 
to  be  put  upon  the  will  and  codicil  of  Thomas  Dolley.  By  the  will 
he  devises  the  nine  houses  in  question  to  his  son  John  for  life,  and 
after  his  death  to  his  children  who  should  attain  a  certain  age ;  and 
in  case  all  such  children  should  die  under  that  age,  he  then  gives  the 
houses  in  question  to  trustees,  to  permit  his  three  daughters,  Sarah 
Ward,  Ann  Dolley,  and  Elizabeth  Maria  Dolley,  to  receive  the  rents 
during  their  lives,  in  equal  shares,  and  after  their  decease  to  their 
children  in  fee.  The  codicil  is  in  these  words:—"  I  likewise  revoke 
that  part  of  my  last  will  and  testament  whereby  I  give  (the  houses  in 
question)  unto  my  son  John  Dolley  and  to  his  heirs  (evidently  a  mis- 
take for  his  children) ;  and  my  will  is,  that  my  daughters,  Ann  Dol- 
ley and  Elizabeth  Maria  Dolley,  should  enjoy  them.  I  hereby  give 
and  bequeathe  the  said  freehold  ground  and  houses  to  my  said  daugh- 
ters, Ann  Dolley  and  Elizabeth  Maria  Dolley,  equally  and  jointly 
between  them,  and  to  the  survivor  of  them,  and  after  their  decease  to 
their  child  or  children,  equally.  And  if  they  should  both  die,  having 
no  child  or  children,  then  the  said  freeholds  to  go  as  ordered  by  my  said 
wUV^  The  daughters  Ann  and  Elizabeth  Maria  both  died,  leaving 
no  child ;  John  Dolley,  the  son,  died  in  1850,  leaving  a  daughter,  the 
lessor  of  the  plaintiff,  Mary  Ann  Evers,  who  was  born  in  the  lifetime 
of  the  testator,  and  is  John  Dolley's  only  surviving  child ;  but  he  had 
another  daughter,  Elizabeth  Sarah,  also  bom  in  the  lifetime  of  the 
testator,  who  married  and  had  a  son,  but  she  and  her  son  both  died 

_  — ■ 

1  Lord  Campbell,  C.  J.,  Fattesok,  J.,  Colebidoe.,  J.,  and  Wiohtman,  J. 
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in  the  lifetime  of  John  Dolley.     The  defendants  axe  children  of 
Sarah  Ward,  the  other  daughter  of  the  testator;  she  is  also  dead 
The  lessors  of  the  plaintiff  contend  that  the  effect  of  the  codicil  is  to 
leyoke  the  devise  to  John  and  his  children  partially  only,  so  as  to 
postpone  them  to  the  daughters  Ann  and  Elizabeth  Maria,  and  their 
children ;  but  on  their  death  without  any  child  to  restore  the  devisees 
in  the  will,  and  to  let  in  John  Dolley  and  his  children  to  take,  prior 
to  Mrs.  Ward  and  her  children ;  also  that  the  lessors  of  the  plaintiff 
would  be  entitled  to  a  moiety  of  the  houses  in  question,  the  other 
moiety  being  in  the  heir  of  the  son  of  Elizabeth  Sarah,  who  survived 
his  mother  about  three  months.     The  defendants  contend  that  the 
effect  of  the  codicil  is  to  revoke  the  devise  to  John  and  his  children 
altogether,  and  to  let  in  the  children  of  Mrs.  Ward  in  the  same  man- 
ner as  if  John  had  had  no  children.     It  is  plain  by  the  codicil  that 
the  testator  intended  to  prefer  his  daughters  Ann  and  Elizabeth  Ma« 
ria  to  his  son  John,  and  that  the  revocation  of  the  devise  to  John  and 
bis  children  was  introduced  to  effectuate  that  intention ;  but  there  is 
nothing  in  the  codicil  showing  any  intention  to  prefer  Mrs.  Ward  and 
her  children  to  John  and  his  children,  unless  it  be  found  in  the  revo- 
cation itself.     Then  the  words  "to  go  as  ordered  by  my  said  will," 
would  not  be  complied  with  by  holding  that  Mrs.  Ward's  children 
take  the  houses  when  there  is  a  child  of  John  living,  and  who  has 
attained  the  age  required  by  the  will,  as  Mrs.  Evers  has  attained ; 
because  the  wiU  orders  the  estate  to  so  to  Mrs.  Ward  jointly  with  the 
two  other  daughters  and  to  their  chiloren  afterwards,  only  in  the  event 
of  John  not  having  such  child ;  and  even  if  the  devise  to  John  and 
his  children  be  absolutely  revoked  by  the  codicil,  still  the  contingency 
On  which  by  the  will  the  estate  is  ordered  to  go  to  Mrs.  Ward  and 
her  children,  is  not  revoked  by  the  codicil  and  has  not  happened. 
Mrs.  Ward's  children,  therefore,  cannot  take  "  as  ordered  by  the  will;" 
and  if  John  and  his  children  do  not  take  at  all  by  reason  of  the  revo- 
cation, there  is  no  devise  of  the  inheritance  after  the  death  of  Ann 
and  Elizabeth  Maria  without  a  child,  and  the  lessor  of  the  plaintiff 
Mrs.  Evers  is  entitled  to  the  whole  as  heir  at  law  of  the  testator. 

We  are,  however,  of  opinion  that  she  is  entitled  to  a  moiety  only. 
The  general  rule  is,  that  a  revocation  by  subsequent  will  or  codicu, 
whether  by  express  words  of  revocation  or  by  devise,  inconsistent 
with  the  former  devise,  shall  operate  so  far  as  is  necessanr  to  effectu- 
ate the  intention  of  the  testator.  Duffield  v.  Duffield  and  other  cases 
establish  this  rule.  We  gather  clearly  from  this  codicil  that  the  in- 
tention of  the  testator  was  to  prefer  Ann  and  Elizabeth  Maria  and 
their  children,  if  any,  to  John  and  his  children,  and  nothing  more ;  and 
that  failing  such  objects  of  his  preference,  his  intention  was  that  the 
will  should  operate  as  if  there  had  been  no  revocation.  There  is  no 
dispute  between  the  parties  as  to  the  rule  by  which  the  case  is  to  be 
decided.  We,  therefore,  need  not  further  examine  the  decisions  by 
which  these  rules  have  been  established,  and  we  have  only  to  apply 
these  rules  to  the  will  and  codicil  in  question.     Doing  so,  we  are  of  . 

opinion  that  the  verdict  must  be  entered  for  the  lessors  of  the  plain-  y 

tiff  as  to  a  moiety  of  the  nine  houses.  i 
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As  to  the  property  purchased  of  Mrs.  Capriani,  it  is  conceded  that 
it  does  not  pass  at  all  by  the  will  or  codicil,  and  that  the  lessors  of 
the  plaintiff  are  entitled  to  it  in  right  of  Mrs.  Evers,  as  heir.  The  ver* 
diet  as  to  that  property  must  be  entered  for  the  entirety. 

Judgment  for  the  plaintiffs. 


Regina  t;.  The  Hon.  and  Rev.  William  Wodehouse  &  others. 

Justices  of  Norfolk.^ 

Norember  11, 1850. 

Pauper-^  Order  of  Removal -^  Appeal —  Stat.  A  Sf  5  WUL  4,  c.  76, 

5.84. 

Ill  April,  1843,  aa  order  wu  mmde  for  remoyal  of  a  pauper  from  parish  B.  to  parish  C,  and 
was  snapended  the  same  day ;  and  C.  was  serred  with  notice  of  the  order  of  removid  with- 
in ten  days.  On  26th  Aagust,  1846,  stat  9  &  10  Vict.  c.  66,  came  into  operation.  Jii 
September,  1847,  execation  of  the  order  was  directed  by  another  order  of  justices ;  and,  at 
the  same  time,  they  ordered  payment,  by  C.  to  B.,  of  the  expenses  of  maintenance  from 
April,  1843,  to  September,  1847  ;  and  the  pauper  was  removed  to  C.  He  had  resided  in 
B.  five  years  next  before  the  execution  of  the  order.  Afterwards  C.  appealed  against  both 
orders.  The  Sessions  confirmed  both.  On  cases  reserved  for  this  court,  the  order  of  re- 
moval was  confirmed  on  the  ground  that  the  appeal  was  too  late ;  but  an  order  for  pay- 
ment was  quashed,  on  the  ground  that  the  case  was  not  within  stat  35  Geo.  3,  c.  101,  s.  2, 
the  pauper  not  being  dead,  nor,  in  consequence  of  stat  9  &  10  Vict  c  66,  s.  1,  legally 
removed : — 

Hdd^  nevertheless,  (on  motion  under  stat  11  &  12  Vict  c.  44,  s.  5,)  that,  after  die  decision 
of  this  court,  B.  was  entitled  to  an  order  on  C.  for  the  same  expenses  of  maintenance,  the 
settlement  having  now  been  finally  ac^  ndged  to  be  in  C,  so  as  to  bring  the  case  within  stat 
4  &  5  WiU.  4,  c  76,  s.  84. 

Worlledge,  in  this  term,  obtained  a  rule  calling  on  four  justices 
of  Norfolk,  named  in  the  rule,  and  the  late  and  present  overseers  of 
the  parish  of  Chedgrave,  in  the  same  county,  to  show  cause  why  the 
said  four  justices,  or  two  of  them,  should  not  make  an  order  under 
their  hands  and  seals,  or  the  hands  and  seals  of  two  of  them,  upon 
the  said  late  or  present  overseers,  commanding  them  to  pay  to  the 
overseers  of  the  parish  of  Barford,  in  the  said  county,  the  sum  of 
97/.  5^.,  being  the  costs  of  the  relief  and  maintenance  of  James  Henry 
Gower,  and  his  wife  and  four  children,  from  17th  April,  1843,  to  30th 
September,  1847,  pursuant  to  the  statute  in  such  case,  &c. ;  the  said 
J.  H.  6.,  and  his  said  wife  and  children,  having  been  finally  adjudged 
to  belong  to  the  said  parish  of  Chedgrave.  The  following  facts  ap- 
pear upon  affidavit 

Two  justices  of  Norfolk  made  an  order,  dated  7th  April,  1843,  for 
the  removal  of  Gower,  his  wife  and  children,  from  Barford  to  Ched- 
grave, as  their  last  place  of  legal  settlement,  and,  by  indorsement 
thereon,  suspended  the  same.     Within  ten  days,  notice  of  the  charge- 


Ms  Q.  B.  Bep.  1037. 
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ability,  and  copies  of  the  indorsed  order  and  the  examinations,  were 
duly  served  upon  the  overseers  of  Chedgrave.  Two  justices  of  Nor* 
folk,  by  indorsement  on  the  order,  dated  29th  September,  1847,  di« 
reeled  the  execution  thereof,  and,  by  the  same  indorsement,  ordered 
the  overseers  of  Chedgrave  to  pay  lOOZ.  II5.  6|<2.  to  the  overseers  of 
Barford,  as  charges  which  Barfora  had  incurred  by  the  suspension. 
On  30th  September,  1847,  the  paupers  were  removed  accordingly,  and 
received  by  Chedgrave.  Appeals  against  the  order  of  removsd  and 
the  order  for  payment  were  entered  into  by  the  overseers  of  Ched- 
grave, at  the  Norfolk  October  sessions,  1847.  Notice  and  grounds  of 
appeal  against  the  order  of  removal,  and  notice  of  appeal  against  the 
order  for  payment,  were  duly  served  before  the  January  sessions,  1848« 
One  of  the  grounds  was :  "  That  the  said  J.  H.  Gower  had  not,  at 
the  date  of  the  said  order  of  removal  of  the  7th  day  of  April,  1843| 
and  never  had,  any  settlement  in  the  said  parish  of  Chedgrave."  The 
sessions  confirmed  both  orders,  subject  to  a  case  upon  each.  By 
rules  of  this  court,  the  order  of  removal  and  the  order  of  sessions  con- 
firming it  were  confirmed,  and  the  order  for  payment  and  the  order 
of  sessions  confirming  it  were  quashed.  Regina  v.  Chedgrave^  12 
Q.  B.  206.1 

The  expense  of  maintenance  from  17th  April,  1843,  to  30th  Sep- 
tember, 1847,  amounted  to  97/.  5^.,*  which  had  actually  been  paid  by 
the  overseers  of  Barford ;  and  they,  on  22d  February,  InSO,  demanded 
this  sum  from  the  overseers  of  Chedgrave ;  but  payment  vms  refused. 
On  26th  February,  1850,  an  information  and  complaint  were  laid, 
under  stat  4  &  6  Will.  4,  c  76,  s.  84,  by  the  overseers  of  Barford,  be- 
fore a  justice  of  Norfolk,  who  issued  a  summons  to  the  overseers  of 
Chedgrave  to  appear  before  two  or  more  justices  on  19th  March, 
1850.  On  that  day  the  parties  appeared  before  the  justices  mention- 
ed in  the  rule,  at  petty  sessions;  and  the  above  allegations  were 
proved ;  and  the  overseers  of  Barford  required  the  justices  to  make  an 
order  upon  Chedgrave  for  payment  of  the  97/.  5&  On  the  part  of 
Chedgrave  it  was  objected  that  the  justices  had  no  jurisdiction  to  make 
the  order;  on  the  grounds:  first,  that  the  first  order  for  payment  had 
been  quashed  by  this  court ;  secondly,  that,  at  the  time  of  making 
such  nrst  order,  (29th  September,  1847,)  the  paupers  were  irremov- 
able from  Barford,  under  stat  9  and  10  Vict  c  66,  s.  1.  The  justices 
adjourned  the  hearing  to  16th  April,  1850;  when  the  same  justices 
resumed  the  hearing,  and  then  refused  to  make  the  order.  It  was 
further  stated  that  the  justices  so  refused  for  the  purpose  of  having 
the  right  determined  by  an  application  to  this  court,  under  stat  11  & 
12  Vict  c.  44,  s.  6. 

The  affidavits  in  opposition  stated  that,  at  the  January  sessions, 
1848,  the  overseers  of  Chedgrave  were  prevented  from  going  into  the 
merits  by  the  objection  that  the  notice  of  appeal  was  too  late,  under 
stat  49  Greo.  3,  c.  124,  s.  2 ;  which  objection  the  sessions  held  good. 


1  That  case  was  argued  on  November  27th,  1849 :  and  judgment  was  delivered  (m 
December  7th,  1849. 
'  The  difference  between  the  sums  was  not  explained. 
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and  which  was  the  groand  of  the  decision  of  this  court  in  favor  of  the 
order  of  removal :  and  that  this  court  bad  quashed  the  order  for  pay- 
ment on  the  ground  that  the  case  was  not  within  stat  35  Geo.  3,  c. 
101,  s.  2,  the  pauper  not  being  dead,  and  his  removal  being  void 
under  stat  9  &  10  Vict  c  66,  s.  1 ;  and  facts  were  stated  to  show  a 
residence  of  the  paupers  in  Barford,  so  as  to  satisfy  that  section. 

Archbold  now  showed  cause.  That  is,  in  effect,  a  renewal  of  the 
application  against  which  this  court  decided  in  the  former  case  of 
Jtegina  v.  Chedgrave^  12  Q.  B.  206.  It  was  there  determined  that, 
in  the  case  of  a  suspended  order  of  removal,  an  appeal  was  too  late, 
under  stat  49  Geo.  3,  c  124,  s.  2,  which  was  not  made  at  the  next 
quarter  sessions  after  the  order  itself;  and  that  Chedgrave,  therefore, 
could  not  appeal ;  and  it  was  decided,  also,  that  the  order  for  repay- 
ment of  expenses  was  illegal,  under  stat  35  Geo.  3,  c.  101,  s.  2,  the 
pauper  not  being  dead,  and  his  removal  being  as  no  removed,  because 
rendered  illegal  by  stat  9  &  10  Vict  c.  66,  s.  1.  The  parties  are  now 
in  the  same  position  as  at  the  time  of  that  decision,  unless  the  deci- 
sion itself  makes  any  difference,  and  authorizes  a  new  order  for  the 
expenses.  It  is  suggested,  on  the  other  side,  that  the  decision  does 
make  a  difference,  and  brings  the  case  within  stat  4  &  5  Will.  4,  c. 
76,  s.  84.*  But,  even  supposing  the  decision,  that  the  appeal  was  too 
late,  t9  be  within  the  meaning  of  this  section,  a  final  adjudication  of 
settlement,  still  the  enactment  does  not  relate  to  suspended  orders. 
If  it  did,  it  would  amount  to  a  repeal  of  the  previous  law  as  to  sus- 
pended orders ;  but,  in  fact,  the  existing  provisions  as  to  suspended 
orders  are  recognized  in  the  second  proviso  of  the  section.  The  sec- 
tion relates  to  costs  incurred  in  the  maintenance  of  paupers  during 
the  time  between  the  order  of  removal  and  the  removal  in  the  case  o? 
orders  not  suspended,  and  which  costs  originated  in  the  allowance 
of  the  twenty-one  days  under  sect.  79 ;  but  the  law  as  to  suspended 
orders  was  left  as  before.  "  All  acts  in  pari  materid  are  to  be  taken 
together,  as  if  they  were  one  law ; "  per  Lord  Mansfield  in  The  Earl 
of  Aihbwry  v.  Pailison^  1  Doug.  28,  30.  The  same  principle  is  applied 
to  the  statutes  relating  to  the  poor  by  Ck)leridge,  J.,  in  Rex  v.  The 
Poor  Law  Commissioners^  in  the  matter  of  the  Parish  of  St.  PancraSj 
6  A.  &  E.  1,  8. 

[Erle,  J.     Why  may  not  the  remedy  be  cumulative  ?] 

^  Which  enacts :  "  That  the  parish  to  which  any  poor  person  whose  settlement  shall 
be  in  question  at  the  time  of  snintinff  relief  shall  be  admitted  or  finally  adjudged  to 
belong  shall  be  chargeable  wi&  and  uable  to  pay  the  cost  and  expense  of  the  relief  and 
maintenance  of  such  poor  person : "  "  Provided  always,  that  sucn  parish,  if  not  the  pa- 
rish granting  such  rehef,  shall  pa^  to  the  parish  by  which  such  relief  shall  be  granted 
the  cost  and  expense  of  such  relief  and  maintenance  from  such  time  only  as  notice  of 
such  poor  penon  haying  become  chai^geable  shall  have  been  sent  by  such  relieving  pa- 
rish to  the  parish  to  which  such  poor  penon  shall  be  so  admitted  or  finally  adjudsed  to 
belong :  Provided  always,  that  no  charges  or  expenses  of  relief  or  maintenance  shall  be 
recoverable  under  a  suspended  order  of  removal  unless  notice  of  such  order  of  re- 
moval, with  a  copy  of  the  same,  and  of  the  examination  upon  wluch  such  order  was 
made,  shall  have  oeen  given  within  ten  da3rs  of  such  order  being  made  to  the  over* 
leen  of  the  poor  of  the  parish  to  whom  such  order  is  directed." 
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Palmer^  (with  whom  was  WorUedge^)  contra,  was  stopped  by  the 
court 

Lord  Campbell,  C.  J.  The  case  clearly  comes  within  sect  84  of 
stat  4  &  5  Will.  4,  c  76,  which  undoubtedly  applies  to  suspended 
orders.  The  conditions  required  by  that  section  having  now  been 
fulfilled,  our  present  decision  does  not  dash  with  the  former  one. 

Coleridge,  J.  I  think  Mr.  Archbold  must  admit  that,  if  the  case 
be  within  sect.  84,  the  rule  must  be  made  absolute.  But  that  sec- 
tion, he  says,  was  directed  only  to  the  interval  of  twenty-one  days  in- 
troduced by  sect  79.  I  can  see  no  ground  for  such  a  distinction. 
The  enacting  part  of  sect  84  is  clear.  The  justices  here  adjudge  the 
settlement  to  be  in  Chedgrave,  but  suspend  the  removaL  Then  stat 
9  &  10  Vict  c.  66,  s.  1,  makes  the  pauper  irremovable,  but  does  not 
alter  the  settlement  We  decided  that  the  parish  of  Chedgrave  was 
precluded  by  its  own  laches  from  appealing  against  the  order  adjudi- 
cating the  settlement;  and  the  pauper  was  removed  to  Chedgrave, 
where  he  would  have  been  before  except  for  the  suspension :  be  is 
therefore  removed  to  the  parish  in  which  it  is  adjudged  that  he  is  set- 
tled. That  introduces  the  operation  of  sect  84..  But  a  question  is 
made  whether  that  section  applies  to  suspended  orders.  If  it  does 
not,  what  does  the  second  proviso  mean?  That  proviso  clearly 
shows  that  the  enacting  part  comprehends  suspended  orders. 

,  WiGHTMAN,  J.,  concurred. 

Erle,  J.  The  applicants  have  brought  their  case  within  the  se* 
cond  proviso ;  and,  that  being  so,  the  enacting  part  of  the  section  is 
wide  enough  to  authorize  the  making  of  the  order. 

Rule  absolute* 


CASES 


ABGUED   AND  DETEBMINED 


XH    THI 

COURT  OF  COMMON  PLEAS; 

aud  upon 

WETTS  OF  ERROR   FROM   THAT  COURT  TO    THE    EXCHE- 
QUER CHAMBER, 

DURING  THE  TEARS  1851-53. 


Heald  V.  CarEY.^ 

Janiuffy  14, 1858.  ^ 

Drover  —  Cbnversion^^  Obnsignee  —  Customs  —  Negligence  —  Fire. 

There  is  no  oonTenion  of  goods  for  which  trover  will  lie,  unless  there  be  a  re^diation  of  tho 
right  of  the  owner,  or  the  exercise  of  a  dominion  over  them  inconsistent  with  that  light 

H.  residing  in  Paris,  despatdied  seven  cases  of  goods  hy  a  railway,  viA  Dunkirk,  to  London, 
deliyeraiole  to  N.  or  order.  One  of  the  cases  arrived  at  Dunkirk  dama^d.  R.,  the  agent 
of  the  railway  and  of  the  Dunkirk  and  London  steamboats  in  connection  with  it,  had  the 
damaged  case  inspected  aocording  to  the  law  of  France,  and  consigned  it  to  the  defendant, 
the  broker  for  the  steamboats  in  London,  to  hold  at  the  disposal  of  rf .  or  order.  N.  accepted 
a  bill  of  lading  for  the  case.  On  its  arrival  at  London,  no  one  having  claimed  the  case 
within  the  time  specified  in  the  bill  of  lading,  the  defendant  paid  the  duhr  on  it  and  re* 
moved  it  into  a  warehouse  of  B.,  and  B.  removed  it  into  another  of  his  warehouses,  without 
the  defendant's  knowledge.    There  it  was  burned  by  an  accidental  fire :  — 

JBe&f,  that,  whether  the  defendant  was  bound  to  pay,  or  justified  in  paying  the  duty,  or  noti 
there  was  no  conversion  by  him :  — 

Eddy  per  Maule,  J.  that  there  was  no  negligence  on  the  part  of  the  defendant 

Trover  for  the  conversion  of  a  case  containing  pictures,  frames,  &C. 

Pleas.    First,  not  guilty ;  second,  not  possessed. 

At  the  trial,  before  Williams,  J.,  at  the  sitting  in  Trinity  term, 
1851,  the  following  facts  were  proved:  — The  defendant  was  the 
London  broker  for  a  line  of  steamboats  plying  between  London  and 
Dunkirk,  in  communication  with  the  Northern  Railway  of  France. 
In  August,  1850,  the  plaintiff  was  residing  in  Paris,  and  by  his  direc- 

1 21  Law  J.  Kep.  (n.  s.)  C.  P.  97 ;  16  Jur.  197. 
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tion  his  valet,  Nisbett,  took  seven  cases  of  pictures,  addressed  ^^  Nis- 
bett,  Custom-House,  London  Bridge,  per  steamer,"  to  the  railway 
station,  and  got  a  receipt.  On  the  arrival  of  the  cases  at  Dunkirk, 
one  of  them  appeared  to  have  suffered  damage.  In  conformity  with 
a  regulation  of  the  French  law,  Richard,  who  was  the  agent  of  the 
railway  company  and  the  steamboats  at  Dunkirk,  detained  the  da- 
maged case  for  official  inspection  by  an  officer  of  the  <'  Tribunal  de 
Commerce,"  and  forwarded  the  others,  with  a  bill  of  sale,  deliverable 
to  N.  at  the  "  Custom-House,  London  Bridge,  or  order,"  &c  After 
the  necessary  official  examination,  Richard  paid  the  charges  and  the 
export  duty  on  the  seventh  case,  and  shipped  it,  and  not  knowing 
Nisbett's  ad<hress,  made  out  a  bill  of  lading,  making  it  deliverable  to 
^<  Mr.  Carey  (the  defendant)  to  hold  at  the  disposal  of  Mr.  G.  Nisbett, 
Custom-House,  London  Bridge,  or  order."  The  case  arrived  in  the 
Thames  on  the  14th  of  August,  but  as  neither  the  plaintiff  nor  Nis- 
bett, nor  any  one  for  them,  claimed  the  case  within  twenty-four  hours 
after  the  ship's  report,  according  to  a  provision  on  the  margin  of  the 
bill  of  lading,  the  defendant,  in  order  to  protect  the  owner  and  other 
parties,  landed  the  case,  paid  the  import  duty  for  it,  and  placed  it  in 
the  warehouse  of  Mr.  Barber,  on  Brewer's  Quay,  with  whom  he  was 
in  the  habit  of  warehousing  goods  airiving  by  the  Dunkirk  steamers. 
Barber  afterwards  removed  the  case  in  question,  with  other  goods,  to 
another  warehouse  of  his,  in  Seething  Lane,  without  the  knowledge 
of  the  defendant,  and  there  it  was  burned  in  an  accidental  fire.  There 
were  free  and  bonded  parts  in  both  warehouses. 
^  The  learned  judge  left  three  questions  to  the  jury,  all  of  which 
were  answered  in  the  negative ;  first,  whether  the  plaintiff  author- 
ized the  defendant  to  act  as  he  did ;  secondly,  whether  the  object  of 
the  defendant  was  to  do  the  best  he  could  for  the  consignee ;  thirdly, 
whether  he  acted  as  a  prudent  man  would  have  acted,  intending  to  do 
the  best  fot  the  consignee.  Upon  these  facts,  and  upon  the  answers 
of  the  jury,  the  learned  judge  directed  a  verdict  for  the  plaintiff  for 
150Lj  with  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  there  was  no  evidence  of  conversion,  or  a  nonsuit,  or  to  reduce  the 
verdict  to  one  for  nominal  damages,  if  the  court  should  think  it  ought 
to  be  so  reduced. 

A  rule  having  been  obtained  accordingly,  in  Michaelmas  term, 
1851, 

January  12.  Byles^  Serf,  and  Clarke^  showed  cause.  There  was 
in  this  case  evidence  of  a  conversion.  The  conduct  of  the  defendant 
throughout  the  whole  transaction  fully  warranted  a  verdict  for  the 
plaintiff  upon  the  issue  of  not  guilty.  In  the  first  place,  he  was  not 
bound  to  warehouse  the  package  upon  its  arrival  at  alL  By  8  &  9 
Vict  c.  86,  s.  16,  the  law  provides  for  small  packages  of  goods  such 
as  this  was,  and  if  he  had  done  nothing,  it  would  have  gone  into  the 
queen's  warehouse.  Nor  was  the  defendant  or  his  agent  authorized 
to  pay  the  duty,  and  thus  incur  a  liabilitv ;  and  if  so,  then  he  was  not 
authorized  in  warehousing  the  goods  as  he  did. 

[Maule,  J.     It  is  difficult,  perhaps,  to  say  that  they  had  author- 
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ity  to  pay  the  duty  so  that  they  could  have  maintained  an  action 
against  the  plaintiff,  for  money  had  and  received  to  his  use.] 

In  FotUdes  v.  WiUoughby^  8  Mee.  &  W.  540 ;  s.  c.  10  Law  J.  Rep. 
(n.  s.)  Exch.  364,  it  was  held  that  a  mere  unauthorized  act  does  not 
amount  to  a  conversion,  but  in  this  case  there  is  more.  The  jury 
find  that  the  object  was  not  to  do  the  best  for  the  consignee.  There 
was,  therefore,  in  this  case,  some  indirect  motive  for  the  unauthorized 
act  The  judgment  in  Fauldes  v.  Willaughby  shows  that  there  need 
not  actually  be  a  conversion  to  the  defendant's  own  use.  Lord  Abin- 
ger  there  says,  '<  To  constitute  a  conversion,  it  is  necessary  that  the 
party  taking  the  goods  should  intend  some  use  to  be  made  of  them, 
either  by  himself  or  by  those  for  whom  he  acts,  or  that,  owing  to  his 
act,  the  goods  are  destroyed,  to  the  prejudice  of  the  lawful  owner."  The 
motive,  therefore,  is  to  be  taken  into  account  But,  further;  it  ap- 
pears from  the  passage  just  cited  that,  even  if  the  motive  were  a  fair 
one,  still,  if  one  does  something  to  a  man's  goods  without  authority, 
that  is  a  trespass ;  and  if,  ov(dng  to  that  act  of  his,  the  goods  are  lost, 
it  is  a  conversion.  The  jury  in  this  case  also  found  that  the  act  to 
which  the  loss  was  owing  was  not  the  act  of  a  prudent  man  wishing 
to  do  the  best  for  the  owner  of  the  goods.  This,  again,  shows  that  the 
motive  was  indirect,  and  is  an  important  element  in  considering 
whether  there  was  evidence  of  a  conversion.  Drake  v.  ^lorter^  4 
Esp.  165,  also  shows  that  the  motive  is  important.  Upon  the  point 
of  conversion,  they  also  cited  Oarside  v.  The  Trent  and  Mersey  Na^ 
vigatum  Company^  4  Term  Rep.  581 ;  Bushel  v.  Miller j  1  Str.  128 ; 
Alexander  v.  SotUhey,  5  B.  &  Aid.  247 ;  Evans  y.  Martellj  12  Mod.  156 ; 
Syeds  v.  Hay^  4  Term  Rep.  260.  They  then  contended,  that  if  there 
was  evidence  of  a  conversion,  the  plaintiff  was  entitled  to  more  than 
nominal  damages.  Finch  v.  Blount^  7  Car.  &  P.  478 ;  Mercer  v.  Jones^ 
3  Camp.  477 ;  MLeod  v.  M'  Ghie,  2  Sc.  N.  R.  604. 

[Williams,  J.  referred  to  Alsager  v.  Close,  10  Mee.  &  W.  576; 
8.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  50,  and  to  The  Countess  of  But* 
land^s  case,  1  RolL  Abr.  5.] 

Watsonj  BramweU,  and  Manisty  in  support  of  the  rule.  In  the  first 
place,  Carey,  the  defendant,  was  justified  in  all  he  did,  and  therefore 
there  was  no  conversion ;  and,  in  the  next  place,  even  if  he  was  not 
justified,  still  there  was  no  conversion  for  which  he  is  liable  in  this 
action.  The  goods  came  rightfully  into  the  defendant's  possession. 
He  was  the  consignee,  and  was  agent  either  for  the  company  or  for  the 
plaintiff  or  for  the  two  parties,  to  hold  for  freight  By  the  plaintiff's  act, 
the  defendant  had  a  positive  duty  cast  upon  him,  namely,  to  take  rea- 
sonable care  of  the  goods.  If  he  did  not  take  that  reasonable  care  of 
them,  and  they  were  lost  in  consequence,  even  that  would  not  have  been 
a  conversion.  But  the  question  left  to  the  jury  on  that  point  was,  whe* 
ther  the  plaintiff,  in  fact,  gave  any  authority  to  the  defendant  to  take 
care  of  the  goods  and  warehouse  them.  If  Carey,  having  accepted 
the  bill  of  lading,  had  allowed  the  goods  to  be  treated  as  derelict, 
and  they  had  been  sold  to  pay  the  duty,  surely  he  would  have  been 
responsible  to  the  plaintiff  for  the  loss  by  that  sale.     Perhaps  there 
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was  no  positive  obligation  on  Carey  to  pay  the  dnty,  but  there  was 
nothing  wrong  or  incautious  in  his  doing  so.  If  the  defendant  was 
the  agent  of  the  steamboat  company,  the  goods  were  lawfully  in  his 
possession,  and  a  loss  afterwards  could  not  constitute  a  trespass  or  a 
conversion.  In  order  to  make  an  act  a  conversion,  the  person  doing 
it  must  be  repudiating  the  title  of  the  true  owner. 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  abso- 
lute to  enter  a  nonsuit.  The  question  is,  whether  there  was  anj 
evidence  to  prove  that  the  defendant  was  guilty  of  a  conversion.  It 
was  admitted  that  the  question  was  one  of  law.  The  facts  were 
that  seven  cases  of  pictures  were  despatched  by  the  plaintiff  to  Lon- 
don vid  Dunkirk,  that  one  was  broken,  and  after  having  been  inspect- 
ed at  Dunkirk  was  consigned  by  Richard,  the  agent  of  the  railway 
company  at  Dunkirk,  to  Carey,  the  defendant,  to  the  order  of  Nisbetik 
at  the  custom-house.  It  is  said  that  Richard  had  no  authority  to  do 
this ;  but  the  defendant  acted  innocently  and  accepted  the  bill  of 
lading ;  and  even  if  Richard  had  no  express  authority,  Carey  was 
guilty  of  no  conversion.  Carey  received  authority  by  the  bill  of  lad- 
ing to  unload  the  goods,  and  was  bound  to  do  so  within  a  given  time« 
It  is  said  he  ought  to  have  taken  one  of  three  courses,  either  to  leave 
the  goods  in  the  ship,  or  to  allow  them  to  go  to  the  queen's  ware« 
house,  or  he  ought  to  have  put  them  into  a  bonded  warehouse,  or 
with  a  bill  of  sight  into  a  free  warehouse.  But  even  if  he  ought  to 
have  taken  the  first  course,  and  even  although  he  paid  the  duty  with- 
out authority,  that  will  not  make  him  liable  in  the  present  action. 
His  duty,  as  consignee,  was  to  clear  the  goods  and  hold  them  safely 
for  the  plaintiff,  and  he  discharged  that  duty,  even  if  he  had  wrong- 
fully paid  the  custom-house  officers.  The  goods  were  lost  through  an 
accidental  fire,  for  which  neither  he  nor  the  shipping  company  was 
liable.  He  acted  in  a  matter  according  to  the  best  of  his  judgment. 
It  is  first  said  that  be  was  not  authorized  in  fact  by  the  plaintiff  to  do 
What  he  did ;  but  if  the  goods  were  consigned  to  hmi,  whether  he  had 
in  fact  authority  to  pay  the  duty  or  not,  he  was  authorized  to  put 
them  in  safe  custody.  Next,  it  is  said,  that  the  defendant  did  not 
act  as  a  prudent  man  would  have  done.  But  it  is  not  necessary  to 
consider  that  point,  as  that  would  not  make  him  guilty  of  a  conver- 
sion. Further,  it  is  said,  that  the  defendant  acted  from  indirect 
motives.  But  if  a  man  acts,  not  wrongfully,  though  from  improper 
motives,  that  does  not  make  him  guilty  of  a  conversion. 

Maule,  J.  The  result  of  the  evidence  and  the  argument  in  this 
case  is,  that  the  goods  were  destroyed  by  an  accidental  fire  under 
eircumstances  which  make  the  owner  bear  the  loss.  The  question  is, 
whether  the  evidence  showed  that  Carey  had  been  guilty  of  a  conver- 
sion. There  is  no  doubt  that  a  negligent  dealing  with  goods  by  a 
bailee  is  not  a  conversion ;  there  is  no  doubt  that  an  act  consequent 
upon  negligence  of  the  bailee  in  which  he  did  not  participate  would 
not  amount  to  a  conversion  by  him.  He  is  not  liable  for  what  takes 
place  unless  it  happen  when  a  dominion  is  asserted  by  him  over  the 
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chattel  which  is  the  subject  of  the  action.  If  the  thing  be  destroyed 
and  the  act  not  participated  in  by  the  bailee,  but  the  thing  be  wrong- 
fully in  his  possession,  there  may  be  a  conversion,  and  an  action  may 
lie,  although  the  defendant  did  not  participate  in  the  act.  But  where 
there  is  no  unlawful  possession,  and  where  the  destruction  is  not  par- 
ticipated in  by  the  bailee,  there  is  no  conversion.  The  goods  in  this 
case  were  in  the  hands  of  the  defendant  under  condition  to  be  held 
by  him  for  the  plaintiff.  He  had  something  to  do  in  respect  of  them ;  for 
it  was  admitted  by  the  plaintiff,  as  well  as  the  defendant,  that  he  was 
not  altogether  a  stranger,  but  was  to  do  what  was  needful  in  the 
matter.  He  paid  the  duty,  and  it  may  be  that  he  could  not  charge 
the  plaintiff  with  the  amount  I  am  inclined  to  think  that  he  could ; 
but  if  he  could  not,  the  only  penalty  was  the  loss  of  the  money 
paid.  It  was  his  duty  to  put  the  goods  into  a  fit  place ;  and  it  is  not 
said  that  the  place  into  which  they  were  put  was  not  a  fit  one.  I  do 
not  think  that  there  was  any  negligence,  and  there  certainly  was  no 
conversion.  There  is  no  conversion  unless  where  the  act  is  done  in 
the  assertion  of  dominion  over  the  goods.  I  also  think  that  there 
was  no  negligence,  and  that  the  defendant,  if  liable  at  all,  would 
have  been  Uable  in  trover.  But  that  is  not  the  point  in  the  case.  I  am 
of  opinion,  therefore,  that  the  verdict  on  the  evidence  ought  to  have 
been  for  the  defendant  on  the  plea  of  not  guilty.  The  jury  have 
found  that  the  defendant  did  not  intend  to  do  what  was  best,  and 
what  a  prudent  man  ought  to  have  done,  but  as  it  appears  in  the 
evidence  that  he  did  nothing  which  he  might  not  properly  do,  I  think 
he  was  not  guilty  at  all,  and  at  all  events  that  he  was  not  guilty 
of  a  conversion. 

Cresswell,  J.  I  think  it  is  very  plain  that  the  plaintiff  is  not  entitled 
to  recover.  The  result  is  the  same  as  to  Carey,  whether  he  be  identified 
with  the  shipping  company  or  not.  It  would  indeed  be  very  singular 
if  any  thing  which  took  place  in  this  case  could  be  taken  as  amount- 
ing to  a  conversion.  The  defendant  received  the  goods  to  take  care 
of  for  Nisbett  or  Heald.  How  can  it  be  said  that  he  has  been  a  con- 
versioner  ?  He  has  never  repudiated  their  right,  or  done  any  thing 
inconsistent  with  his  receiving  the  goods  to  take  care  of  them.  It  is 
not  said  that  he  put  them  into  a  wrong  place.  He  put  them  into  a 
proper  place  for  Nisbett  to  get  them  from.  That  was  no  conversion, 
or  only  a  conversion  for  the  real  owner.  But,  it  is  said  that  he  paid 
duty  upon  the  goods  which  he  ought  not  to  have  done.  He  paid 
that  duty  in  order  to  put  the  goods  into  a  free  warehouse ;  and  it  may 
be  said  that  he  need  not  have  paid  the  duty,  but  could  have  put  them 
into  another  warehouse.  He  may  not  perhaps  be  able  to  recover 
back  the  money  paid  for  the  duty  if  it  was  spent  uselessly.  But  that 
was  no  conversion,  as  he  was  still  acting  for  the  owner  of  the  goods. 
It  is,  therefore,  perfectly  clear  that  there  was  no  conversion  of  the 
plaintiff's  goods,  and  that  the  rule  for  a  nonsuit  should  be  made  ab- 
solute. 

Williams,  J.     I  am  of  the  same  opinion.     It  appears  that  Richard 
VOL.  IX.  37 
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was  agent  for  the  shipping  pompany,  and  the  seventh  packase  having 
met  with  an  accident  it  was  his  duty  to  forward  it  to  London.  He, 
therefore,  consigned  it  to  Carey,  who,  on  its  arrival,  put  it  into  a 
place  of  usual  and  proper  custody,  where  it  was  accidentally  burned. 
1  am  of  opinion  that  there  is  nothing  in  the  case  which,  in  point  of 
law,  is  equal  to  a  conversion,  nor  any  thing  for  which  the  defendant 
is  liable. 

Ride  absohUe  to  enter  a  nonsuU.^ 


IN  THE  EXCHEQUER  CHAMBEE. 

Enthoven  V.  HoYLE  &  othcrs.* 

Pebnuury  5, 1852. 

Deed —  Debentures  —  Blank  for  Payee^s  Name  —  Evidence  —  War' 
rant  for  Interest  —  Promissory  Note  — •  Stamp. 

Tho  plaintiflf  advanced  money  to  the  defendant  on  the  collateral  secnrity  of  certain  deben- 
tures in  the  following  form,  varving  only  in  the  number :  —  **  No.  525S.  On  the  15th  of 
Joly,  1850.  The  Governor  and  Company  of  Copper  BImen  in  England  promise  to  pay 
to  U.  J.  Enthoven  or  order,  at  &c.,  the  sum  of  500t.  and  farther  to  pay  to  the  holder  of  Um 
warrants  annexed  on  presentment  thereof,  as  theyshall  fall  due,  interest  on  the  said  sum 
of  500/.  at  the  rate  of  5/.  per  cent  per  annum."  The  documents  were  dated  on  the  15th 
.  of  July,  1845.  They  were  signed  by  the  secretary  and  were  under  the  common  seal  of  the 
company,  which  had  been  incorporated.  When  sealed  by  the  company  there  was  a  blank 
for  the  name  of  the  payee,  which  the  defendant  at  the  time  of  transferring  them  to  the 
plaintiff,  filled  up  with  the  words  *' Enthoven  or  order,"  and  indorsed  them.  To  each  de^ 
Denture  were  affixed  several  warrants  which,  differing  only  in  date,  ran  thus  —  ^  The  Go- 
vernor and  Company  of  Copper  Miners  in  England.  Warrant  for  18/.  10<.  for  one  half 
year's  interest  on  debenture  No.  5252,  due  we  15th  of  July,  1849,  W.  L  Secretary." 
There  was  a  separate  warrant  annexed  for  each  half-yearly  payment  of  interest  that  would 

1  In  Nelson  v.  Whetmore^  1  Richardson,  consigned  to  order,  and  one  of  the  bills  of 

3 1 8,  ( 1 845)  it  was  held  that  although  there  lading  was  indorsed  bv  the  shipper,  who  was 

had  been    an   interference  with   goods,  agentof  the  owner  of  the  vessd  and  goods, 

with  injurious  consequences  to  the  owner,  and  was  forwarded  by  the  nojister  oS  the 

yet  if  it  was  done  under  circumstances  vessel  to  B.,  who,  on  the  arrival  of  the 

which  showed  the  owner's  right  to  be  un-  goods  had  no  other  right  to  them.    After 

disputed,  there  was  no  conversion  for  which  the  arrival  of  the  jgoods,  the  owner  indorsed 

trover  would  lie.  the  duplicate  bill  of  lading  to  the  master 

In  Plumer  v.  Broton,  8  Metcalf,  578,  and  mortgaged  the  goods  to  him.    B.  en- 

(1844)  a  surveyor  of  highways  law^Uy  tered  the  goods  at  the  custom-house,  aa 

removed  wood  which  had  been  placed  owner,  in  opposition  to  the  master's  at- 

within  the  limits  of  the    highway,    and  tempt  to  enter  them,  and  took  them  from 

gave  notice  to  the  owner  of  the  wood,  the  vessel  under  a  custom-house  pennit, 

where  he  had  placed  it,  and  told  him  he  the  master  being  on  board,  objecting  and 

might  have  it,  on  paying  for  its  removal  claiming  tiie  goods  as  his  own.    Held,  that 

from  the  highway.    It  was  held  in  trover  this  was  a  conversion  of  the  goods  by  B., 

by  the  owner  against  the  surveyor,  that  and  he  was  liable  in  trover  to  the  master, 

there  had  been  no  conversion.    On  the  Bray  v.  Batos,  9  Metcalf,  237  (1845.) 
other  hand,  in  another  case,  goods  were 

«  21  Law  J.  Rep.  (n.  s.)  C.  P.  100 ;  16  Jur.  272.     Coram,  Pabee,  B.,  Pattksow,  J^ 
Aldb&bok,  B.,  Wiohtmabt,  J.,  PiJkTT,  B.,  and  Mabtixi,  B. 
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faU  doe  on  the  debonture.  When  payment  of  interest  was  demanded  the  warrant  for  the 
instalment  then  due  was  detached  and  presented  separately  to  the  company's  bankers. 
Subsequently,  the  interest  not  being  paid  the  plaintiff  sned  the  defendant  to  recorer  his 
money.  The  declaration  contained  special  counts  on  the  debentures,  and  a  count  for  mo- 
ney lent.  On  the  trial  the  debentures  widi  some  of  the  warrants  annexed  and  also  a  se- 
parate warrant  were  put  in  evidence.  The  debentures  were  all  stamped  with  a  1S«.  6«f. 
promissory  note  stamp.    The  separate  warrant  had  no  stamp :  — 

Hdd^  that  the  debentures  were  not  properly  stamped,  and  were  void  instruments  by  reason 
of  the  blank  left  for  the  name  of  the  payee,  but  were  admissible  in  cTidcnoe  to  show  that 
they  were  worthless  securities  in  support  of  the  count  for  money  lent 

Hdd^  further,  that  the  separated  warrant  was  not  a  promissory  note  and  did  not  require  any 
stamp. 

This  was  a  writ  of  error  ifrom  the  Court  of  Common  Pleas,  on  ex- 
ceptions to  the  direction  of  the  learned  judge  who  tried  the  cause. 

The  action,  was  assumpsit  against  the  defendant,  and  contained 
some  special  counts  on  certain  securities  under  the  seal  of  the  Go- 
vernor and  Company  of  Copper  Miners  in  England.  The  eighth  count 
was  for  money  lent,  and  the  tenth  for  interest. 

Plea  to  these  counts,  non  assumpsit. 

On  the  trial,  at  the  Guidhall,  on  the  20th  of  February,  1850,  before 
Talfourd,  J.,  it  was  proved  that,  on  the  5th  of  August,  a.  d.  1845,  the 
plaintiffs,  by  the  hand  of  a  Mr.  Cunliife,  their  agent,  had  advanced 
the  defendant  3^500/1  on  seven  debentures  of  the  Governor  and  Com- 

1)any  of  the  Copper  Miners  in  England,  then  delivered  to  Mr.  Cun- 
ifFe  b^the  defenaant,  each  of  which  when  put  in  evidence  at  the  trial 
were  m  the  following  form,  only  severally  numbered. 

"  The  Governor  and  Company  of  Copper  Miners  in  England.     Incor- 

E orated  by  Royal  Charter,  a.  d.  1o91.     Capital,  one  million  ster* 

"  No.  6252.  500/:  dterKng.  London.  On  the  15th  of  July,  1850, 
the  Governor  and  Cottipany  of  Copper  Miners  in  England  promise  to 
pay  to  H.J.  Enthoveh  or  order ^  at  the  banking-house  of  Messrs.  Den- 
ison,  Heywood,  Kennards,  &  Co.  the  sum  of  500/.  value  received,  and 
further  to  pay  to  the  holder  of  the  warrants  annexed,  on  presentment 
thereof  as  they  shall  fall  due,  interest  on  the  said  sum  of  500/.  at  the 
rate  of  5L  per  cent  per  annum.  Given  under  the  common  seal  of 
the  corporation  this  15th  of  July,  1845.  By  order  of  the  court  of 
assistants.  «  John  M'Donnell,  (l.  s.) 

"  W.  Inglis,  Secretary. 

<<  Indorsed  H.  J.  Enthoven.'' 

Attached  to  the  margin  of  the  debenture  were  the  following  cou- 
pons or  warrants: 

"  The  Governor  and  Company  of  Copper  Miners  in  England. 
Warrant  for  twelve  pounds  10*.  for  half  a  year's  interest  on  deben- 
ture No.  5252,  due  the  15th  of  July,  1849. 

"  W.  Inolis,  Secretary." 

"  The  Governor  and  Company  of  Copper  Miners  in  England 
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Warrant  for  twelve  pounds  10s.  for  half  a  year's  interest  on  deben- 
ture No.  5252,  due  the  15th  of  January,  1849. 

"  W.  Inglis,  Secretary." 

There  was  a  sunilar  warrant  for  half  a  year's  interest  due  the  15th 
of  January,  1850 ;  and  another  similar  warrant  for  half  a  year's  inte- 
rest due  the  15th  of  July,  1850. 

When  these  debentures  were  produced  by  the  defendant  to  Cun- 
liffe  on  the  5th  of  August  in  question,  they  bore  the  seal  of  the  Cop- 
per Miners  Company,  but  there  was  a  blank  space  left  in  each  of 
them  for  the  name  of  the  payee  where  the  words  in  italics  occur. 
This  space  the  defendant,  in  the  presence  of  Cunliffe,  filled  up  in  each 
of  them  with  the  words  "  H.  J.  Enthoven  or  order,"  and  then,  after 
indorsing  them,  delivered  them  over  to  Cunliffe.  All  of  the  deben- 
tures were  stamped  with  a  125.  6d.  promissory  note  stamp,  the  pro- 
per stamp  for  a  promissory  note  for  500/.  One  of  them  had  in  addi- 
tion a  stamp  directing  payment  of  a  duty  of  iL 

When  the  debentures  were  delivered  to  Cunliffe  they  had  attached 
to  each  of  them  warrants  or  coupons  for  the  several  half-yearly  pay- 
ments of  interest  from  the  date  of  the  debentures.  Some  of  these 
warrants  or  coupons  had  been  taken  off  when  due,  and  presented  for 
payment,  and  had  been  paid  and  delivered  up.  The  warrants  for  the 
half-yearly  payment  of  interest  on  the  15th  of  July,  1848,  had  been 
taken  oflF  and  presented  for  payment,  but  had  not  been  paid.  These 
were  produced  in  evidence  in  their  separated  state.  There  was  no 
stamp  on  any  of  them. 

The  counsel  for  the  defendant  objected  to  the  reception  in  evidence 
either  of  the  debentures  or  of  the  separated  warrants.  His  lordship 
overruled  the  objection  and  received  the  evidence,  and  left  it  to  the 
jury  to  say  whether  the  transaction  of  the  5th  of  August  was  a  pur- 
chase of  the  debentures  absolutely,  or  was,  in  fact,  an  advance  of 
money  made  by  Cunliffe,  on  behalf  of  the  plaintiffs,  on  the  security 
of  those  instruments.  Secondly,  if  they  thought  it  was  not  a  pur- 
chase but  an  advance  of  money,  whether  it  was  an  advance  of  money 
to  be  repaid  on  request  Thirdly,  whether,  if  they  should  be  of  opi- 
nion that  it  was  an  advance  of  money,  but  not  to  be  repaid  on  re- 
quest, whether  it  was  an  advance  of  money  to  be  repaid  in  any  inter- 
mediate time  during  the  five  years'  currency  of  the  debentures  re- 
spectivehr,  in  case  f^ure  should  be  made  in  payment  of  the  instal- 
ments of  interest  thereon  or  on  any  of  them ;  and  he  "  directed  the 
jury  that  there  was  evidence  for  their  consideration  on  each  of  the 
said  questions ;  that  if  they  should  be  of  opinion  that  the  transaction 
of  the  5th  of  August,  1845,  was  not  a  purchase  of  the  said  instru- 
ments, but  an  advance  of  money,  either  to  be  repaid  on  request  or  to 
be  repaid  at  any  intermediate  time  during  the  currency  of  the  said 
instruments  respectively  in  case  failure  should  be  made  in  payment 
of  the  said  instalments  of  interest,  or  any  of  them,  they  might  find 
their  verdict  for  the  plaintifis  on  the  issue  lastly  within  joined,  so  far 
as  the  same  related  to  the  eighth  count  of  the  declaration,  for  the 
sum  of  3,500/.,  and  also  on  the  issue  joined  oh  the  tenth  count  of  the 
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declaration;  and  that  upon  such  last-mentioned  issue  they  might 
allow  interest  on  the  said  sum  of  3,500^  from  the  15th  day  of  Jan- 
uary, 1848,  at  the  rate  of  5L  per  cent,  per  annum."  The  counsel  for 
the  defendant  then  excepted  to  this  diiection,  and  contended  that  the 
documents  objected  to  were  not  admissible  in  support  of  the  issue  on 
the  eighth  and  tenth  counts.  The  jury  found  that  the  transaction  of 
the  5th  of  August,  1845,  was  not  a  purchase,  but  an  advance  of 
money ;  that  the  money  was  not  to  be  repaid  on  request,  but  was  an 
advance  to  be  repaid  forthwith  on  failure  of  the  payment  of  any  of 
the  instalments  of  interest,  and  they  gave  a  verdict  for  the  plaintiff 
on  the  eighth  count  for  3,500/.,  and  on  the  tenth  count  for  the  further 
sum  of  393/.  15^.,  being  interest  at  the  rate  of  5/.  per  cent,  from  the 
15th  of  January,  1848. 

February  4.  BoviUy  for  the  plaintiff  in  error,  the  defendant  below. 
The  separated  coupons  or  warrants  were  not  admissible  in  evidence 
without  stamps.     They  are  promissory  notes  in  fact  and  form. 

[Parke,  B.  How  are  the  Copper  Miners  Company  bound  by  them  ? 
They  cannot  bind  themselves  without  deed.  The  coupons  can  only 
be  binding  as  parts  of  the  debentures.] 

The  coupons  are  signed  by  the  secretary  on  behalf  of  the  company. 
The  plaintifTs  put  them  in  as  valid  instruments.  They  specify  the 
amount,  and  when  and  by  whom  such  amounts  are  to  be  paid.  In 
AUen  y.  The  Sea^  Fire^  Life  Assurance .  Company^  19  Law  J.  Rep. 
(n.  8.)  C.  P.  305,  a  somewhat  similar  document  was  held  to  be  a  pro- 
missory note.  There  the  document  was  simply  a  direction  to  the 
clerk  to  credit  a  person  with  a  certain  amount 

[  WioHTMAN,  J.  The  direction  to  credit  is  equivalent  to  a  direction 
to  pay.] 

The  coupons  were  intended  to  be  cut  off  and  used  as  separate  in- 
struments, and  to  be  transfenred  from  one  person  to  another,  being 
payable  to  the  holder. 

[Parke,  B.     Is  a  coupon  more  than  an  I  O  U  ? 

WiGHTMAN,  J.  Could  the  hdder  of  one  of  these  coupons  sue  on 
it  as  a  promissory  note  ?] 

It  is  submitted  that  he  could.  No  particular  form  of  words  is  ne- 
cessary in  a  promissory  note,  Morris  v.  Lee^  2  Ld.  Raym.  1396. 

[Parke,  B.  Assuming  that  the  term  <^  warrant"  can  mean  '<  pro- 
mise to  pay,"  have  you  any  authority  for  saying  that  a  document  is 
a  promissory  note  where  there  is  no  payee  ?] 

A  written  promise  to  pay  a  fictitious  payee  is  a  promissory  note 
payable  to  bearer.  Brooks  v.  Elkins,  2  Mee.  &  W.  74 ;  s.  c.  6  Law 
J.  Kep.  (n.  sJ  Exch.  6,  and  Wheatley  v.  Williams,  1  Ibid.  533 ;  s.  c. 
5  Law  J.  Rep,  (n.  s.)  Exch.  237,  show  that  the  coupon  requires  a 
stamp.  The  coupon  is  either  a  promissory  note  made  by  the  com- 
pany, or  it  is  a  bill  of  exchange  drawn  by  the  secretaary  upon  the  com- 
pany. If  it  be  doubtful  which  it  is,  it  may  treated  as  either,  Eddison 
v.  Collingridge,  19  Law  J.  Rep.  (n.  s.)  C.  P.  268. 

[Parke,  B.  Suppose  three  ivory  tickets  marked  respectively  1,  2, 
and  3,  had  been  annexed  to  a  debenture,  and  the  debenture  ran :  "  I 

37* 
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promise  to  pay  122^  IO5.  to  the  holder  of  ticket  No.  1,  on  a  certain 
day,  and  to  pay  12/.  10^.  to  the  holder  of  ticket  No.  2,  on  another 
day,  and  to  pay  12/.  10s.  to  the  holder  of  ticket  No.  3,  on  a  third  day, 
could  you  contend  that  these  tickets  required  stamps  ?  The  truth  is, 
the  contract  is  not  in  the  coupons  but  in  the  debenture.  The  cou- 
pons are  nothing  but  tokens,  and  consequently  require  no  stampj 

Secondly,  the  debentures  were  not  admissible  in  evidence.  £ach 
of  them  was  a  deed  promising  to  pay  to  blank.  It  was  intended  that 
the  blank  in  the  deed  should  be  filled  up  with  the  name  of  a  pur- 
chaser, Hibblewhite  v.  M^Morine,  6  Mee.  &  W.  200 ;  s.  c.  9  Law  J. 
Bep.  (n.  s.)  Exch.  217,  shows  that  a  deed  of  transfer  of  shares,  with  a 
blank  left  for  the  name  of  the  purchaser,  is  void  as  a  deed.  But  the 
debenture  here  may  be  good  as  a  promissory  note  under  the  statute. 
3  &  4  Anne  c.  9,  s.  1,  which  speaks  of  promissory  notes  made  by  cor- 
porations. When  issued  first  the  document  was  in  effect  a  promis- 
sory note  payable  both  as  to  principal  and  interest  to  the  bearer. 

[Parke,  B.  The  debenture  is  worth  nothing.  It  is  wholly  inope- 
rative, being  a  deed  with  a  blank  in  it.] 

When  the  defendant  filled  up  the  blank  and  indorsed  the*  instru- 
ment, it  became  as  against  him  a  promissory  note,  for  every  indorse- 
ment is  a  new  drawing,  Hilly.  Lewis,  1  Salk.  132 ;  Hodges  v.  Steward, 
Ibid.  125 ;  Plimley  v.  Westleyy  2  Bing.  N.  C.  249 ;  s.  c.  5  Law  J.  B«p, 
(n.  8.)  C.  P.  51.     It  then  required  a  new  stamp. 

[Parke,  B.  A  new  stamp  is  not  necessary  on  an  indorsement  of  a 
promissory  note.] 

The  defendant  altered  the  document  first  before  indorsing  it.  That 
makes  a  new  stamp  necessary.  Ex  parte  Clarke,  3  Bro.  C.  C.  238, 
and  Dickenson  v.  Teague,  1  Cr.  M.  &  R.  241 ;  s.  c.  3  Law  J.  Rep. 
(n.  s.)  Exch.  266,  were  also  referred  to. 

Waison,  for  the  defendants  in  error,  was  not  called  upon. 

Our.  adv.  vtUi. 

Judgment  was  now  delivered  by 

Parke,  B.  We  have  considered  this  case,  and  we  do  not  think  it 
necessary  to  call  on  Mr.  Wajbson.  This  is  an  action  on  several  bonds 
or  debentures,  or  alleged  promissory  notes  of  the  Governor  and  Com- 
pany of  Copper  Miners  in  England.  There  were. several  special 
counts,  and  also  one,  the  eighth,  for  money  lent  and  advanced,  and 
another,  the  tenth,  for  interest.  Upon  the  trial  there  was  offered  and 
received  in  evidence  certain  debentures,  bonds,  or  promissory  notes ; 
one  of  them  was  on  a  4/.  stamp,  a  proper  stamp  for  a  deed.  It  also 
had  as  well  a  proper  promissory  note  stamp  for  600/. ;  viz.  a  125.  6rf. 
stamp.  All  the  other  bonds  had  like  promissory  note  stamps.  There 
was  also  offered  in  evidence  a  detached  coupon  or  warrant,  which  had 
been  originally  annexed  to  one  of  these  bonds,  debentures,  or  promis- 
sory notes,  and  afterwards  detached  from  it  One  of  the  exceptions 
was,  that  these  instruments  were  inadmissible  in  evidence  for  want 
of  proper  stamps.     Now,  all  that  the  learned  judge  decided  was,  that 


COURT   OP  COMMON  PLEAS,  1851-52.  439 

Ablej  V,  Dale. 

all  the  written  documents  were  admissible,  and  if  they  were  admissi- 
ble for  any  purpose  that  exception  cannot  prevail.  If  an  improper 
use  were  made  of  them  afterwards  there  might  have  been  an  excep- 
tion taken  to  the  direction  to  the  jury  with  respect  to  the  use  they 
were  to  make  of  them.  We  are  all  of  opinion  that  these  bonds  or 
debentures  were  properly  admitted  in  evidence  for  one  purpose ;  that 
is,  for  the  purpose  of  showing  that  really  they  were  worthless  as  such, 
and  thereby  laying  a  foundation  for  the  plaintiiFs  right  to  recover 
upon  the  money  counts.  If  they  had  been  used  in  order  to  support 
the  special  counts,  and  the  learned  judge  had  said  they  were  evidence 
in  support  of  those  counts,  it  would  have  been  wrong,  because  the 
debentures  were  not  on  proper  stamps ;  and  in  the  next  place  they 
were  void,  because  if  the  jury  believed  the  statement  of  Cunliffe, 
when  they  were  presented  to  him  and  the  money  was  advanced  there 
was  a  blank  for  the  name  of  the  payee,  and  that  blank  was  filled  up 
afterwards  by  the  defendant  with  the  words  "  H.  J.  Enthoven  or 
order."  Then,  with  respect  to  the  detached  coupon,  we  have  already 
pronounced  our  opinion  that  that  was  admissible,  because,  looking  at 
the  face  of  it,  it  is  nothing  but  a  mere  piece  of  paper ;  it  is  no  bill  of 
exchange ;  it  is  no  promissory  note,  since  it  wants  the  essential  cha- 
racter of  a  promissory  note,  seeing  that  there  is  not  the  name  of  any 
person  mentioned  in  it  as  payee.  The  judgment,  consequently,  wiU 
be  affirmed.^  Judgment  affirmed. 


Abley  v.  Dale.* 

Jannary  31,  1852. 

CoufUp  Courts  Act^  9  4^  10  ^ict  c.  95,  s.  129.  —  Costs  of  Demurrer^ 

where  less  than  5L  recovered  in  Tort. 

The  129tfa  sectioii  of  the  9  &  10  Vict  c.  95,  depriyes  a  plaintiiBf  who  recoTon  less  than  5i,  in 
an  action  on  tort,  in  a  superior  court,  of  the  costs  of  a  demurrer  on  which  he  has  succeed- 
ed, as  well  as  the  costs  or  issues  in  fact 

Trespass  for  false  imprisonment 

Pleas  —  first,  not  guilty ;  second,  a  justification  under  an  order  of 
the  judge  of  the  Whitechapel  County  Court. 

Issue  joined  on  the  first  plea.  Demurrer  to  the  plea  of  justifica- 
tion. 

On  the  argument  of  the  demurrer  the  plaintiff  had  judgment,  20 


I  An  objectioii  was  made  in  alignment  to  the  direction  of  the  judge  at  the  trial,  that 
there  was  eyidence  for  the  jury  on  each  of  the  three  questions  put  to  them.  In  giTing 
judgment,  Parke,  B.  went  at  length  into  the  evidence,  and  the  conclusion  at  which  the 
court  arrived  was,  that  the  direction  was  right  upon  the  facts. 

8  21  Law  J.  Rep.  (n.  s.)  C.  P.  104 ;  16  Jur.  427. 
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Law  J.  Bep.  (n.  s.)  C.  P.  33 ;  s.  a  1  Eng«  Rep.  359.  At  the  trial  of 
the  issue  on  the  first  plea  the  plaintiii  had  a  verdict,  with  40^.  da- 
mages. 

A  rule  nisi  was  obtained,  calling  on  the  defendant  to  show  cause 
why  the  Master  should  not  be  at  Bberty  to  tax  the  costs  of  the  de- 
murrer to  the  plaintiff.  [It  was  agreed  that  the  record  should  be  taken 
as  if  a  suggestion  had  been  entered  after  verdict  and  before  judg- 
ment.] 

Manisty  showed  cause.  The  question  in  this  case  is  whether  the 
plaintiff  is  entitied  to  the  costs  of  the  demurrer ;  under  the  County 
Courts  Act  he  is  not  entitied  to  the  costs  of  the  issue  in  fact  The 
3  &  4  Will  4,  c.  42,  s.  34,  enacts,  ^  That  where  judgment  is  given 
on  any  demurrer  in  any  action,  the  party  in  whose  favor  such  judg- 
ment is  given  shall  also  have  judgment  to  recover  his  costs  in  that 
behalf."  That  statute  gives  final  judgment  for  costs  when  there  is 
no  other  issue  but  the  demurrer ;  but  when  there  are  issues  of  fact, 
as  well  as  a  demurrer,  the  judgment  on  the  demurrer  is  only  interlo- 
cutory till  the  trial  of  those  issues.  The  County  Courts  Act,  9  &  10 
Vict  c.  95,  8. 129,  enacts,  ^  That  if  a  plaintiff  recovers  less  than  5L  in 
an  action  founded  on  tort,  he  shall  have  judgment  to  recover  such 
sum  only,  and  no  costs."  The  final  judgment  therefore,  can  only  be 
for  the  sum  recovered,  and  there  cannot  be  another  final  judgment  on 
the  demurrer.  Poole  v.  Orcmtham^  8  Sc.  N.  R.  722 ;  s.  c.  14  Law  J- 
Rep.  (n.  8.)  C,  P.  24,  was  cited  on  the  motion  for  the  rule  nisi.  There, 
in  trespass,  the  plaintiff  had  judgment  on  demurrer  and  a  general 
verdict  on  several  issues  of  fact,  with  20^.  damages,  and  there  was  no 
assessment  of  damages  on  the  issue  in  law ;  and  it  was  held  that  the 
plaintiff  was  entitieof  to  the  costs  of  the  demurrer  only.  That  case 
arose  under  Lord  Denman's  Act,  3  &  4  Vict  c.  24,  s.  2,  which  enacts, 
that  when  in  trespass  the  plaintiff  recovers  by  verdict  less  than  40;. 
he  shall  not  recover  any  costs  in  respect  of  the  verdict,  without  a  cer- 
tificate. There  was  no  certificate  given,  and  the  question  was, 
whether  the  plaintiff  should  have  the  costs  of  the  whole  action.  But 
here  the  129th  section  of  the  County  Courts  Act  applies,  and  the  case 
is  just  the  same  as  if  there  was  one  farthing  recovered  on  the  issues 
both  of  law  and  fact 

[Jrrvis,  C.  J.  If  the  plaintiff  had  failed  on  the  issue  of  fact,  he 
would  have  had  his  costs  on  the  demurrer.  Must  he  not  have  them 
then  if  he  succeeds?] 

Quainy  in  support  of  the  rule.  The  3  &  4  Will.  4,  c.  42,  s.  34,  in- 
troduces a  new  rule.  It  provides  that  a  party  having  judgment  on 
demurrer,  shall  have  judgment  for  the  costs  of  the  demurrer,  which  he 
had  not  before.  In  Gregory  v.  Tlie  Duke  of  Brunswick^  3  Com.  B. 
Rep.  481 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  C.  P.  35,  it  was  held  that  that 
statute  gives  a  right  to  judgment  and  costs  in  all  cases  of  demurrer. 

[Maule,  J.  By  the  County  Courts  Act,  the  criterion  of  the  fitness 
of  actions  to  be  tried  in  the  superior  courts  is  the  amount  of  damages 
recovered.  If  the  action  be  frivolous,  then  the  act  says  that  the  plain- 
tiff shall  have  no  costs  in  the  superior  courts.] 
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In  The  Mayor  Sfc.  of  Macclesfield  v.  Oee,  13  Mee.  &  W.  470 ;  s.  c. 
14  Law  J.  Rep.  (n.  8  J  Exch.  44,  the  plaintiff,  after  having  a  judgment 
on  a  demurrer,  discontinued,  and  had  to  pay  costs  to  the  defendant, 
but  it  was  held  that  he  was  entitled  to  the  costs  of  the  demurrer.  In 
Reed  v.  Skrubsole^  7  Com.  B.  Rep.  630 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
C.  P.  225,  it  was  held  that  a  plaintiff  obtaining  a  verdict  on  a  writ  of 
inquiry,  is  not  deprived  of  his  costs  by  the  County  Courts  Act. 

[Williams,  J.  The  reason  of  that  decision  was,  that  the  officer  be- 
fore whom  the  inquiry  took  place  had  no  power  to  certify,  under  the 
129th  section,  to  give  the  plaintiff  his  costs.] 

If  the  record  in  this  case  stood  without  any  issue  of  fact,  the  plain* 
tiff  would  be  clearly  entitled  to  his  costs,  even  if  only  one  farthing 
damages  were  assessed  on  a  writ  of  inquiry.  The  question  then  is, 
whether  he  is  to  be  in  a  worse  position  from  the .  fact  of  his  having 
judgment  on  an  issue  of  fact.  The  plaintiff  is  entitled  to  judgment 
for  the  costs  without  the  verdict 

Jervis,  C.  J.  I  think  that  this  rule  ought  to  be  discharged.  An 
action  on  a  tort  was  brought  in  the  superior  court,  and  the  plaintiff 
recovered  less  than  5^,  and  he  had  before  got  judgifnent  on  demurrer. 
After  the  verdict,  a  suggestion  was  entered  on  the  roU  to  deprive  the 
plaintiff  of  his  costs,  and  the  question  is,  whether  he  is  to  have  the 
costs  of  the  demurrer.  It  is  unnecessary  to  consider,  the  3  &  4  Will. 
4,  c.  24,  Lord  Deuman's  Act,  because  the  later  act,  9  &  10  Vict.  c. 
95,  provides  that  when  a  jury  by  its  verdict  pronounces  an  action  in 
the  superior  court  to  be  frivolous,  the  plaintiff  is  to  have  no  costs.  How 
can  it  be  said  that  a  plaintiff  under  .such  circumstances  is  entitled  to  a 
part  of  the  costs,  without  violating  the  statute  ? 

Maule,  J.  I  am  of  the  same  opinion.  .  The  action  is  one  which 
might  have  been  brought  in  a  county  court  The  plaintiff  recovered 
less  damages  than,  under  the  129th  section  of  the  County  Courts 
Act,  would  entitle  him  to  costs.  There  was  an  issue  in  fact  joined 
between  the  parties,  and  an  issue  in  law,  both  of  which  were  found 
in  favor  of  the  plaintiff,  but  the  jury  who  tried  the  issue  of  fact  found 
the  plaintiff  entitled  to  less  damages  than  5L  Section  129  of  the  9  & 
10  V  ict  c.  95,  provides,  that  if  an  action  be  brought  in  any  of  the  su- 
perior courts,  for  a  cause  of  action  for  which  a  plaint  might  have  been 
entered  in  a  county  court,  and  a  verdict  shall  be  found  for  a  sum  less 
than  5^,  if  the  action  be  founded  on  a  tort,  "  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs."  Now,  these  words 
are  to  be  construed  in  their  full  and  ordinary  meaning,  unless  there 
be  some  reason  to  the  contrary ;  and  they  are  quite  sufficient  to  de- 
prive the  plaintiff  of  these  costs.  The  simple  meaning  is,  that,  in  the 
event  which  has  happened,  the  plaintiff  is  to  have  no  costs  at  all.  It 
may  be  said  that  the  words  are  susceptible  of  a  narrower  construc- 
tion, and  that  they  may  mean  that  the  plaintiff  is  to  have  no  costs  in 
respect  of  the  verdict  But  when  we  consider  the  scope  and  intention 
of  the  County  Courts  Act,  it  is  clear  that  the  129th  section  was  in- 
tended to  apply  to  these  costs  of  demurrer  as  well  as  to  others.    Be- 
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given,  on  account  of  the  company,  by  the  chamnan  or  deputy  chair- 
man of  the  directors,  or  by  the  manager  or  secretary,  and  such  orders 
were  invariably  given  by  those  persons,  and  the  goods  were  delivered 
on  the  premises  of  the  company  and  accepted  there  by  persons  in 
their  employment,  and  were  used  in  their  business  with  the  know- 
ledge of  the  directors.  W.  Farthing,  Son,  &  Co.,  merchants  and  gene- 
ral agents,  in  Hull,  were  employed  by  the  company  as  such  general 
agents,  and  the  goods  were  in  their  possession  as  such  agents,  to  be 
sold  and  disposed  of  for  the  plaintiffs,  to  whom  they  belonged.  The 
goods  were  all  delivered  with  invoices  made  out  to  the  company  in 
the  name  of  W.  Farthing,  Son,  &  Co.,  without  disclosing  the  plain- 
tiffs their  principals.  The  first  parcel  was  ordered  by  W.  Farthing 
the  elder,  who  was  then  chairman  of  the  directors  of  the  company ;  the 
second  parcel  was  ordered  by  the  deputy  chairman ;  the  third  parcel 
by  the  manager  of  the  works  and  factories ;  and  the  fourth  by  the 
secretary.  Each  of  the  parcels  was  of  less  value  than  50/.  There 
was  no  general  by-law  made  by  the  company  nor  by  the  directors, 
nor  was  any  minute  or  resolution  of  any  board  of  directors  authoriz- 
ing any  of  the  said  orders  or  purchases,  or  delegating  to  the  ma- 
nager any  of  the  powers  given  them  by  the  deed,  except  certain  reso- 
lutions granting  Mr.  Farthing  a  salary  for  his  services  as  general 
manager. 

Bovill  (Butt  was  with  him,)  for  the  plaintiffs.  The  question  is, 
whether  under  the  circumstances  stated  in  the  special  case,  the  plain- 
tiffs are  entitied  to  recover  against  the  company  for  the  price  of  the 
foods.  The  company  is  a  corporation  with  powers  modified  by  the 
oint-Stock  Companies  Act  And  the  case  may  be  considered,  first, 
independentiy  of  that  act,  and  then  with  reference .  to  its  provisions. 
An  ordinary  trading  corporation,  would,  unquestionably,  have  been 
liable  under  the  circumstances.  Beverley  v.  The  Lincoln  G<i$  Com" 
panpj  6  Ad.  &  E.  829 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  113,  and 
Church  V.  Tfie  Imperial  Ga$-Light  and  Coke  Cotnpa/nyy  6  Ad.  &  E. 
846 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  118.  The  Joint-Stock  Compa- 
nies' Registration  Act  empowers  registered  companies  to  conduct 
business  according  to  their  registered  deed  of  settiement,  and  the  de- 
fendants in  the  present  case  have  to  contend  that  there  is  something 
in  the  statute  or  in  the  deed  which  prevents  them  from  being  bound 
by  contracts  such  as  are  stated  in  the  case.  The  44th  section  of  the 
act  7  &  8  Vict  ch.  110  contains  the  provisions  applicable  to  this  case. 
That  section  provides  that  every  contract  entered  into  on  behalf  of  a 
joint-stock  company  under  the  act  (except  contracts  for  the  purchase 
of  any  article,  the  payment  for  which  does  not  exceed  60/.)  shall  be 
in  writing,  signed  by  two  of  the  directors,  and  shall  be  sealed  with  the 
common  seal,  or  signed  by  some  officer  of  the  company  on  its  behalf, 
to  be  thereunto  expressly  authorized  by  some  minute  or  resolution  of 
the  board  of  directors ;  and  that  every  contract  for  the  purchase  of 
any  article,  the  consideration  for  which  does  not  exceed  50/.  may  be 
entered  into  by  any  officer  authorized  by  a  general  by-law  in  that  be- 
half; and  that  every  such  contract  shall  be  reported  to  the  secretary. 


COURT  OF  COMMON  PLEAS,  1851-52.  443 


Smith  V.  The  Hall  Qlass  Companj. 


otherwise  the  party  making  it  shall  be  liable  to  repay  the  amount  to 
the  company.  It  is  to  be  observed,  that  with  regard  to  the  contracts 
above  60/.  the  act  is  imperative,  and  says  they  shall  be  entered  into 
with  certain  formalities ;  whereas  the  provision  with  respect  to  the 
contracts  under  50/.  is  not  impemtive,  but  enabling ;  and  it  is  clear 
that  with  respect  to  the  latter  it  was  not  intended  that  companies 
should  be  obliged  to  appoint  persons  by  a  by-law  to  enter  into  them. 
The  45th  section  of  the  act  provides  for  the  formalities  to  be  adopted 
with  regard  to  bills  and  notes,  and  the  46th  section  provides  that  all 
instruments  bearing  the  seal  of  the  company  shall  be  signed  by  two, 
at  least,  of  the  directors.  The  provisions  of  these  three  sections  do 
not  take  away  the  general  power  of  the  company  to  contract ;  at  aU 
events,  with  respect  to  purchases  under  50/.  But  it  may  be  contended 
that  under  the  Registration  Act  and  the  deed  of  settlement  together 
the  contracts  were  not  such  as  bound  the  company.  The  preamble 
of  the  act  shows  that  the  object  of  the  legislature  was  to  invest  joint- 
stock  companies  with  the  incidents  of  corporations.  The  25th  section 
enumerates  the  powers  and  privileges  to  be  given  to  a  company  regis- 
tered under  the  act  The  fourth  branch  of  those  powers  is  "  to  enter 
into  contracts  for  the  execution  of  the  works,  and  for  the  supply  of  the 
stores,  and  for  any  other  necessary  purpose  of  the  company."  The 
12th  clause  is  ''  to  perform  all  other  acts  necessary  for  carrying  into 
effect  the  purposes  of  the  company,  and  in  all  respects  as  other  part- 
nerships are  entitled  to  do."  The  13th  section  gives  power  to  appoint 
not  less  than  three  directors.  The  27th  section  relates  to  the  powers 
of  the  directors  to  appoint  officers,  meetings,  &c. ;  and  there  is  a  pro- 
hibition against  shareholders  acting  in  the  affairs  of  the  company 
otherwise  than  by  means  of  the  directors.  Then,  on  looking  through 
the  provisions  of  the  deed  of  settlement,  there  are  many  general  powers 
to  be  found,  but  no  clause  excluding  such  orders  as  are  found  to  have 
been  given  in  this  case,  or  preventing  the  providing  of  necessary  goods 
in  the  manner  in  which  they  were  provided  here.  An  ordinary  trad- 
ing corporation  might  give  its  orders  in  any  way  necessary  for  their 
business,  and  the  statute,  by  the  27th  section,  and  the  deed  by  its 
142d  clause,  restrain  the  shareholders  firom  interfering,  and  that  is 
the  only  resMction.  Again,  there  is  an  executed  contract  of  which 
the  company  have  had  the  benefit,  and  they  are  liable  on  that  ground. 
HM  V.  The  Mayor,  Src.  of  Swansea,  5  Q.  B.  Rep.  526 ;  s.  c.  13  Law  J. 
Rep.  (n.  s.)  Q.  B.  107,  and  Ridley  v.  The  Flymouth,  Src,  Orinding  and 
Baking  Company,  2  Exch.  Rep.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Elxch. 
252,  may  be  relied  upon  on  the  other  side.  But  in  the  former  of  those 
cases  the  contract  was  foreign  to  the  business  of  the  company,  and 
Parke,  B.,  alluded,  in  the  judgment,  to  the  fact  that  there  was  no 
evidence  of  the  usage  of  the  company.  The  latter  case  was  treated 
as  being  governed  by  the  former,  and  reliance  was  placed  chiefly  on 
the  ratmcation  of  the  contract  by  a  board  of  directors ;  and  the  judg- 
ment proceeded  on  the  ground  that  the  ratification  was  not  good,  not 
having  been  made  by  a  competent  number  of  directors. 

Hugh  SU  for  the  defendants.    The  parties  who  entered  into  the  con- 
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tracts  for  the  purchase  of  the  goods,  for  the  price  of  which  this  action 
is  brought,  had  no  power  to  bind  the  company.  By  the  28th  section 
of  the  7  &  8  Vict.  c.  110,  any  person  is  entitled  to  inspect  the  deed 
of  settlement  at  the  registry  office,  and  by  doing  so  the  plaintifib 
might  have  learned  who  were  the  parties  authorized  to  enter  into 
contracts.  The  12th  clause  of  the  25th  section,  which  empowers  the 
company  to  perform  all  acts  necessary  for  carrying  on  its  purposes, 
and  in  all  respects  as  other  partnerships  are  entitled  to  do,  does  not 
mean  that  each  member,  director,  or  officer,  is  to  have  the  same  power 
as  if  the  partnership  were  an  ordinary  one ;  it  means  only  to  show 
what  the  corporation  is  entitled  to  do.  Then  the  27th  section  pre- 
cludes the  shareholders  from  doing  any  thing  except  tlirough  the  di- 
rectors. The  44th  section  provides  the  formalities  necessary  for  con- 
tracts, which  have  not  been  attended  to  here,  and  the  47th  and  48th 
sections  relate  to  the  making  of  by-laws  such  as  are  necessary  under 
the  44th  section  to  make  an  officer  of  the  company  competent  to  enter 
into  a  contract  for  a  purchase  under  50L  J jooking  to  the  deed,  it 
would  appear  from  the  55th,  57th,  and  58th  clauses,  that  the  directors 
could  not  act  except  as  a  board,  and  that  there  must  be  three  of  them 
present  There  is  nothing  in  the  act  or  in  the  117th  clause  of  the 
deed  that  gives  power  to  any  officer  to  order  goods  or  make  contracts. 
The  120th  clause,  which  gives  power  to  the  directors  to  delegate  their 
authority,  has  not  been  acted  upon,  as  no  delectation  has  been  shown. 
From  a  review  of  the  statute  and  the  deed  oi  settlement  it  appears 
that  no  order  can  be  binding  per  se  upon  the  company,  unless  it  was 
made  by  the  directors'  or  some  person  duly  delegated  by  them. 
Therefore,  if  it  be  necessary  that  the  orders  should  have  been  given 
by  a  person  having  competent  authority,  that  not  having  been  done, 
the  plaintifTs  are  not  entitled  to  recover.  But  it  is  contended  that 
inasmuch  as  the  goods  were  delivered  on  the  premises,  and  used  for 
the  purposes  of  the  company,  and  with  the  knowledge  of  the  direct- 
ors, the  company  is  bound.  But  there  was  no  minute  or  act  recog- 
nizing the  order  or  the  user  by  the  directors  as  a  board;  and  by 
allowing  the  goods  to  be  used,  they  did  not  ratify  the  order.  Besides 
the  cases  of  Ridley  v.  The  Plymouth^  Sfc,  Grinding  Company  and  H(h 
mersham  v.  TTie  Wolverhampton  Waterworks  Company^  6  Exch.  Rep. 
137;  s.  c.  4  Eng.  Rep.  426,  show  that  a  public  company  incorpo- 
rated by  an  act  of  parliament  cannot  generally  contract,  except  in  the 
manner  specified  either  in  the  special  act  or  the  general  acts  to  which 
it  is  subject 

BoviU^  in  reply. 

Jervis,  C,  J.  I  am  of  opinion  in  this  case  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  court  There  were  four  different 
classes  of  orders  given  for  the  goods.  With  respect  to  the  first  class, 
which  consisted  of  goods  ordered  by  the  manager,  if  we  adopt  the 
rules  supposed  to  govern  joint-stock  companies,  it  must  be  taken  that 
the  authority  to  give  such  an  order  was  delegated  to  the  manager. 
The  69th  clause  of  the  deed  empowers  the  directors  to  appoint  a 
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manager,  who  is  to  superintend  and  to  transact  the  business  of  the 
manufactory  of  the  company,  and  it  must  be  admitted  that  he  would 
have  authority  to  purchase  materials,  unless  there  were  something  in 
the  act  or  the  deed  of  settlement  to  prevent  him.  It  is  quite  consist- 
ent with  all  the  provisions  of  the  statute  and  of  the  deed  that  the 
manager  had  a  delegated  authority ;  and  he  might  have  had  a  general 
authority.  But  as  to  the  other  three  classes  of  orders,  which  were 
given  by  the  chairman,  the  deputy  chairman,  and  the  secretary,  there 
is  a  difference.  It  is  said  that  the  company  must  be  known  to  be 
acting  under  the  deed  of  settlement,  and  that  the  public  have  no  rea- 
son to  complain  if  they  deal  with  unauthorized  persons,  because  they 
may  see  the  deed  registered;  but  on  this  point  I  pronounce  no 
opinion.  In  this  case  even  if  the  chairman,  the  deputy  chairman, 
and  the  secretary  had  no  authority,  and  even  if  their  order  was  never 
duly  adopted  and  recognized,  yet  it  must  be  taken  that  the  goods 
were  used  with  the  knowledge  of  the  directors,  and  therefore  as  to 
these  three  classes  the  goods  must  be  taken  to  have  been  ordered  by 
the  directors. 

Maule,  J.  I  also  am  of  opinion  that  the  plaintiffs  are  entitled  to 
succeed.  The  defendants  are  a  joint-stock  company,  and  the  action 
is  brought  under  the  provisions  of  the  Joint-Stock  Companies'  Regis- 
tration Act  and  the  registration  deed.  The  statute  and  the  deed 
together  enable  the  defendants  to  carry  on  business  by  means  of 
directors.  They  speak  of  directors  generally.  Where  notice  is  to  bo 
given,  it  is  to  be  given  to  the  directors,  and  not  to  the  shareholders. 
It  would  be  contrary  to  the  spirit  of  the  Joint-Stock  Companies'  Act, 
if  such  companies  had  not  somehow  all  the  ordinary  liabilities  neces- 
sary for  carrying  on  trade.  In  the  present  case  the  directors,  under 
the  act  of  parliament,  and  the  deed  together,  were  empowered  to  ap- 
point as  many  managers  as  they  should  think  fit  for  carrying  on  the 
business  of  the  company.  It  is  said,  in  a  late  case,  that  there  is  a 
difference  between  an  ordinary  partnership  and  a  joint-stock  com- 
pany, and  that  it  must  be  known  to  the  public  that  under  the  Joint- 
Stock  Companies'  Registration  Act  a  deed  of  settlement  must  be 
registered,  and  it  may  well  be  that  a  person  contracting  with  such  a 
company  must  be  taken  to  be  cognizant  of  the  powers  conferred  by 
the  deed  upon  the  directors ;  but  it  by  no  means  follows  that  he  must 
be  taken  to  be  cognizant  of  the  proceedings  of  the  directors.  On 
looking  at  the  deed  in  this  case,  such  a  person  would  see  that  the 
directors  are  empowered  to  carry  on  business  by  means  of  persona 
employed  by  them  under  the  provisions  of  the  deed  and  the  act. 
There  was  nothing  in  this  case  to  show  that  the  plaintiffs  or  the  pub- 
lic had  any  means  of  knowing  that  any  one  who  ordered  or  received 
goods  for  the  company  was  not  authorized  to  do  so.  On  the  contrary, 
the  act  of  parliament  and  the  deed  of  settlement  enable  the  com- 
pany to  carry  on  their  business  by  persons  whom  the  directors  may 
appoint;  and  the  plaintiffs  could  not  ascertain  whether  the  persons 
ordering  the  goods  were  regularly  appointed  or  not  They  find  that 
there  are  persons  carrying  on  the  business  and  receiving  goods  on  the 
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premises  within  the  scope  of  the  business ;  and  this  seems  to  be  done 
within  the  knowledge  of  the  company.  This  is  a  case  of  p^sons  or 
a  body  corporate  carrying  on  business  at  a  certain  place  by  persons 
anthorized  by  them  and  acting  within  their  apparent  knowledge. 
There  is  no  difference  between  this  case  and  one  of  a  transaction  in 
the  ordinary  coarse  of  business  at  a  shop  or  counting-house.  In  such 
a  case,  a  customer  is  not  obliged  to  prove  the  authority  of  the  shop- 
man or  clerk  with  whom  he  deals ;  if  the  persons  employed  are  acting 
contrary  to  the  authority  of  their  employers,  that  is  the  fault  of  the 
latter.  It  seems  to  me,  therefore,  that  the  company  is  bound  by  the 
acts  of  persons  taking  upon  themselves  with  their  authority  to  act  in 
their  name,  and  receiving  goods  at  their  place  of  business.  The  case 
differs  from  one  in  which  the  contracting  party  must  be  taken  to 
know  that  the  persons  with  whom  he  dealt  were  incompetent  to  en- 
ter into  the  contract  Every  presumption  here  is  in  favor  of  the 
plaintiffs  and  against  the  defendants,  that  the  goods  were  ordered  and 
enjoyed  by  the  company ;  and  the  only  objection  is,  that  the  persons 
acting  for  the  company  were  irregularly  appointed  according  to  the 
rule, — a  circumstance  which  is  within  the  knowledge  of  the  com- 
pany, and  not  within  the  knowledge  of  any  one  but  the  company. 

Cbesswell,  J.  I  also  am  of  opinion  that  the  plaintiffs  were  enti* 
tied  to  recover.  With  reference  to  the  goods  which  are  found  to  have 
been  ordered  by  the  manager,  and  to  have  been  delivered  on  the 
premises  and  used  there,  it  must  be  taken  that  the  manager  was 
properly  appointed,  and  by  the  69th  section  of  the  deed  of  settlementi 
the  manager  is  empowered  to  transact  the  manufacturing  business  of 
the  company,  and  must  have  power  to  order  goods.  As  to  the  second, 
third,  and  fourth  parcels  of  goods,  they  were  ordered  by  the  secretary 
or  one  of  the  directors.  I  do  not  mean  to  say  that  any  one  of  those 
persons  was  entitled  to  g^ve  the  orders.  But  the  goods  were  delivered 
with  invoices  to  the  company,  showing  that  they  were  sold  to  the 
company,  and  they  were  taken  by  persons  who  had  power  to  take  the 
goods  of  the  company  into  their  possession.  I  cannot  but  assume 
that  the  directors  knew  of  the  invoices,  and  that  knowing  the  goods 
had  come,  they  allowed  them  to  be  used.  The  directors,  therefore, 
adopted  the  orders,  and  recognized  the  statements  in  the  invoices. 

Williams,  J.  I  am  of  the  same  opinion.  The  case  states  that 
the  goods  in  question  were  received  on  the  premises  and  used  for  the 
purposes  of  the  company.  I  think  that  statement,  with  the  other 
facts,  puts  the  case  on  the  same  footing  as  if  ordered  by  all  the 
directors,  though  not  sitting  as  a  board,  and  afterwards  used.  I  think 
if  that  bad  been  proved  it  would  have  made  the  company  liable. 

Judgment  for  the  plaintiffs. 
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Januaiy  22, 1892. 

Lease  —  Covenant  —  Construction  —  Fluctuating  Rent  —  Average 
Price  of  Wheat  —  Tithe  Commutation  Act — 6  4*  6  WUL  4,  c.  71, 
s.  56. 


- year's  average, , . 

Will.  4,  c.  71,  8.  56.)    These  returns  give  an  annual  average  computed  from  the  averages 
of  the  last  seven  years,  and  no  avera^  of  the  one  year  only :  — 

Mdd,  nevertheless,  that  the  parties  must  he  taken  to  be  bound  by  the  septennial  average  pub* 
liahed  annually  as  the  avenge  for  the  year. 

Debt  on  a  demise. 

The  declaration  stated  that,  by  indenture  of  the  25th  of  Marcb| 
A.  D.  1848,  the  plaintiff  demised  to  the  defendant  a  certain  farm  and 
premises  to  bold  for  twenty-one  years  next  ensuing,  paying  yearly  the 
rent  of  620/1,  subject  to  a  proviso  thereinafter  contained  for  reducing 
or  increasing  the  rent  in  and  for  every  year  of  the  term  (except  the 
first  year)  payable  on  two  days  of  payment  in  the  year.  The  proviso 
was  in  these  terms :  — ''  Provided  always,  and  it  is  hereby  declared  and 
agreed,  that  the  said  yearly  rent  shall  be  subject  or  liable  to  be  and 
shall  be  reduced  or  increased  in  every  year  of  the  same  term,  except 
the  first  year  thereof,  in  manner  following,  that  is  to  say,  when  the 
average  price  of  wheat  in  any  one  year  of  the  said  term  (such  ave- 
rage price  in  any  one  year  of  the  term  to  be  taken  and  ascertained 
from  the  then  current  year's  averages,  which  are  taken  in  the  month 
of  January  in  every  year  under  and  by  virtue  of  an  act  of  parliament 
passed  in  the  6  &  7  Will.  4,  intituled  '  An  Act  for  the  Commutation 
of  Tithes  in  England  and  Wales,')  shall  be  under  the  sum  of  485.  per 
quarter,  and  not  under  the  sum  of  405.  per  quarter,  then  the  rent  of 
the  said  premises  for  such  year  of  the  said  term  shall  be  the  sum  of 
570/.;  when  the  average  price  of  wheat  in  any  one  year  of  the  said 
term  (such  average  price  to  be  taken  and  ascertained  as  aforesaid) 
shall  be  under  the  sum  of  405.  per  quarter,  then  the  rent  of  the  said 
premises  for  such  year  of  the  said  term  shall  be  the  sum  of  520/. ; 
when  the  average  price  of  wheat  in  any  one  year  of  the  said  term 
(such  average  price  to  be  taken  and  ascertained  as  aforesaid)  shall  be 
above  the  sum  of  685.  per  quarter,  and  not  above  the  sum  of  765.  per 
quarter,  then  the  rent  of  the  premises  for  such  year  of  the  said  term 
shall  be  the  sum  of  670/. ;  and  when  the  average  price  of  wheat  in 
any  one  year  of  the  said  term  (such  average  price  to  be  taken  and 
ascertained  as  aforesaid)  shall  be  above  the  sum  of  765.  per  quarter, 
then  the  rent  of  the  premises  for  such  year  of  the  said  term  shall  be 
the  sum  of  720/." 

The  declaration  then  stated  a  covenant  to  pay  the  rent ;  an  entiy 
under  the  demise ;  and  that  four  several  sums  of  310/.  became  due 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  110. 
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and  in  airear  for  foar  several  half  years,  on  the  29tb  of  September, 
1849,  the  25th  of  March,  1850,  the  29th  of  September,  1850,  and  the 
25th  of  March,  1851. 

Plea — That  no  part  of  the  rent  in  arrear  accrued  until  after  the 
expiration  of  the  first  year ;  that  the  average  price  of  wheat  in  each 
year  during  which  each  of  the  four  several  half-yearly  sums  of  the 
rent  in  arrear  accrued  due,  was  under  the  sum  of  Ws.  per  quarter,  and 
not  under  40^.,  by  reason  whereof  the  rent  was  570L  according  to  the 
proviso ;  that  the  arrears  amounted  to  1,140^,  and  that  the  defendant 
paid  that  amount  before  action  in  satisfaction  and  discharge. 

Replication,  that  the  average  price  of  wheat  in  each  year  of  the 
term  during  which  each  of  the  said  four  half-yearly  sums  of  rent  ac- 
crued due  (such  average  being  taken  and  ascertained  as  in  and  by  the 
said  indenture  is  mentioned  and  required)  was  not  under  the  said 
sum  of  485.  per  quarter,  and  that  the  defendant  did  not  pay  to  the 
plaintiff  the  said  moneys  in  the  plea  mentioned,  in  satisfaction  and 
discharge,  modo  etformd.     Issue  joined. 

A  special  case  was  stated  for  the  opinion  of  the  court,  from  which 
it  appeared  that  the  action  was  brought  to  recover  100^  from  the  de- 
fendant, being  25/.  claimed  by  the  plaintiff  as  remaining  unpaid  in 
respect  of  each  of  the  four  half-yearly  periods  mentioned  in  the  decla- 
ration, the  plaintiff  having  received  285/.  for  each,  without  prejudice 
to  his  right  to  the  sum  of  25/.  additional  for  each. 

The  Tithe  Commutation  Act,  6  &  7  Will.  4,  c  71,  s.  56,  directs, 
that  in  the  month  of  January  every  year,  the  Comptroller  of  Corn  Re- 
turns for  the  time  being,  or  such  other  person  as  may  from  time  to 
time  be  in  that  behalf  authorized  by  the  Privy  Council,  shall  cause  an 
advertisement  to  be  inserted  in  the  London  GazeUCy  stating  what  has 
been,  during  seven  years  ending  on  the  Thursday  next  before  Christ- 
mas day  the  next  preceding,  the  average  price  of  an  imperial  bushel 
of  British  wheats  barley,  and  oats,  computed  from  the  weekly  ave- 
rages of  the  corn  returns. 

The  advertisement  in  the  London  OazeUe  of  the  7th  of  January, 

1849,  (pursuant  to  the  act)  gave  the  average  for  the  seven  years  end- 
ing on  the  Thursday  next  before  Christmas  day,  1848,  of  the  price  of 
wheat  as  65.  lOjrf.  per  bushel     The  OazeUe  of  the  8th  of  January, 

1850,  stated  the  average  for  the  preceding  seven  years  to  be  65.  7rf, 
per  bushel.  The  average  price  of  wheat  during  the  year  1849,  calcu- 
lated from  the  weekly  returns  of  that  year,  was  445.  Zd.  per  quarter. 
The  Gazette  of  the  3d  of  January,  1851,  gave  65.  6jrf.  as  the  ave- 
rage price  of  wheat  per  bushel  for  the  preceding  seven  years.  The 
average  of  the  year  1850  was  40*.  3rf.  per  quarter. 

The  plaintiff  contended  that  the  average  price  of  wheat,  according 
to  the  meanine  of  the  lease,  was  not  under  48*.  per  quarter  in  1850 
and  1851,  and,  therefore,  the  rent  for  each  year,  ending  the  25th  of 
March,  1850,  and  the  25th  of  March,  1851,  was  620/.  The  defend- 
ant  contended  that  the  average  price  of  wheat  in  each  of  the  years 
of  the  term  ending  as  above,  according  to  the  meaning  of  the  lease, 
was  under  485.  per  quarter,  and  that  the  average  price  in  the  proviso 
meant  the  average  price  in  any  one  year  of  the  term,  and  not  the 
average  price  of  seven  years. 
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Roebucbi  {Raymond  was  with  him,)  for  the  plaintiff,  argued  that 
the  defendant  was  bound  by  the  septennicd  average,  taken  yearly,  un- 
der the  Tithe  Commutation  Act 

Keating^  for  the  defendant,  argued  that  it  appeared  from  the  cove- 
nant that  the  intention  was  to  be  guided  by  the  annual,  and  not  the 
septennial,  average,  notwithstanding  the  parenthesis  as  to  the  method 
of  computation. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court.  It  is  not  for  us  to  speculate  as  to  the  inten* 
tion  of  the  parties.  As  I  read  the  clause  in  the  demise,  they  agreed 
that  if  the  average  price  of  wheat  should  in  any  one  year  be  so  much, 
then  certain  consequences  should  follow.  The  question  then  was, 
how  the  average  was  to  be  ascertained,  and  they  agreed  that  it  should 
be  taken  from  the  returns  under  the  Tithe  Commutation  Act  There- 
fore, whartever  that  might  be,  whether  more  or  less  than  the  average 
of  the  one  year,  the  parties  have  chosen  to  be  bound  by  it 

Maule,  J.  The  meaning  of  the  parties  is  clearly  expressed,  that 
the  rent  in  any  one  year  was  to  be  according  to  the  average  of  that 
one  year,  that  is  to  say,  according  to  that  which  is  published  annually 
under  the  Tithe  Act  as  the  annual  average.  It  was  intended  that  the 
rent  should  fluctuate  as  tithe  rent  does.  Even  if  it  were  more  proba- 
ble that  it  was  intended  that  the  average  of  each  separate  year  should 
be  taken,  there  is  no  reason  for  rejecting  the  words  referring  to  the 
manner  of  computation,  or  for  giving  any  other  meaning  to  the 
covenant 

Cresswell,  J.  I^m  of  the  same  opinion.  The  proper  construc- 
tion i?,  that  the  parties  agree  that  the  rent  shall  vary  according  to  that 
which  is  to  be  taken  by  them  as  the  average  price  of  wheat 

Williams,  J.,  concurred. 


White  v.  Eastern  Union  Railway  Company.^ 

January  13,  1852. 

Practice  —  Special  Jury  —  Discharging   RuU  —  Nomination  —  Re* 

ductiofk 

Wliere,  after  notice  of  trial,  the  defendant  had  obtiuned  a  rule  for  a  special  jury  for  the  par- 
pose  of  delay,  and  had  nominated  but  not  reduced  the  special  jury, — the  court  refused  a 
znle  tuin  to  oUchiuge  the  rule  for  a  special  jury. 

This  was  a  motion  for  a  rule  to  show  cause  why  a  rule,  obtained 


1  21  Law  f.  Rep.  (n.  s.)  C.  P.  112. 
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by  the  defendants  for  a  special  jury,  should  not  be  discharged,  on  the 
ground  that  it  had  been  obtained  merely  for  the  purpose  of  delay.  It 
appeared  from  the  affidavits  in  support  of  the  rule,  that  the  action 
was  in  debt  to  recover  95Z.  for  goods  sold  and  delivered.  Notice  of 
trial  had  been  given  for  the  first  sittings  in  London,  which  would  be 
on  the  19th  of  January.  The  defendants  had  subsequently  obtained 
the  rule  for  a  special  jury,  and  had  nominated,  but  not  reduced,  the 
jury.  • 

Honeyman^  in  support  of  his  motion.  The  special  jury  in  this  case 
was  obtained  entirely  for  the  defendant's  own  purposes  ;  and  this  rule 
will  be  granted,  the  defendants  having  neglected  to  reduce  the  jury. 
In  Devanoge  v.  Borihwick,  2  L.  M.  &  P.  287,  a  rule  was  granted 
under  similar  circumstances. 

[Maule,  J.  No:  here  the  defendants  have  nominated  the  jury; 
the  court  only  said  in  that  case  that  the  defendant  must  nominate,  in 
order  to  keep  his  special  jury.  There  is  no  reason  (See  LusTi's  Prac 
477,)  why  the  plaintiff"  himself  should  not  reduce  the  jury.] 

Per  Curiam?  Rule  refused. 


in  the  exchequer  chamber. 
Harrison  v.  Ceeswick.^ 

Febrnary  5,  1852.  # 

Arbitration  —  Award — De  Prcemissis--^  Silence  an  Adjudicaiion. 

* 

If  an  action  and  all  matters  in  difTerenoe  between  the  ]>laintiff  and  the  defendant  be  referred 
to  arbitration,  and  the  award  made  de  pnemissia  be  silent  respecting  any  further  .claim  be- 
yond the  action  put  forward  by  the  plaintiff  or  any  cross  demand  ai^a  by  the  defendant, 
the  award  is  nerertheless  final,  as  it  will  be  intended  that  the  arbitrator  has  by  his  silence 
negatived  th|| right  of  the  party  to  maintain  such  claim  or  cross  denuind. 

This  was  a  writ  of  error  from  the  Court  of  Common  Pleas. 

The  plaintiff;  as  public  officer  of  the  Sheffield  and  Rotherham 
Joint- Stock  Bank,  brought  an  action  of  debt  on  an  award  against  the 
defendant 

The  declaration  alleged  that  a  previous  action  of  assumpsit^  which 
had  been  commenced  by  the  plaintiff*  as  such  public  officer  against 
the  defendant,  had,  by  consent,  been  referred,  by  a  judge's  order,  to- 
gether with  all  matters  in  difference  between  the  parties,  to  an  arbi- 
trator, "  so  as  he  should  make  and  publish  his  awBrd  in  writing  of 
and  concerning  the  matters  referred  to  him,"  &c     It  then  stated  that 

1  Jervis,  C.  J.,  Maule,  J.,  Cbesswell,  J.,  and  Williavs,  J. 

«  21  Law  J.  Rep.  (n.  8.)  C.  P.  118 ;  16  Jur.  815.     Coram   Parke,  B.,  Pattesoi^ 

J.,  AlDSBBON,  B.,  COLKUIDGB,  J.,  WlQHTMAN,  J.,  PjLATT,  B.,  and  MaBTIK,  B. 
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the  arbitrator  "  did  duly  make  and  publish  his  award  in  writing  of 
and  concerning  the  said  matters  referred  to  him,"  ice ;  and  thereby 
awarded  that  the  plaintiff  had  sustained  damage  to  the  amount  of 
8,139/.,  and  ordered  the  defendant  to  pay  the  same  to  the  plaintiff. 

The  defendant  pleaded  never  indebted,  and  further,  that  the  arbi- 
trator ^  did  not  nor  hath  made  and  published  his  award  of  and  con- 
cerning the  said  matters  so  referred  to  him,  in  manner  and  form  as  in 
the  said  declaration  is  in  that  behalf  mentioned." 

On  the  trial,  at  Westminster,  at  the  sittings  after  Hilary  term, 
1851,  before  Talfourd,  J.,  the  plaintiff  put  in  evidence  the  pleadings 
in  the  action  referred ;  in  which  the  defendant,  among  other  pleas, 
had  pleaded,  thirdly,  that  on  the  3d  of  April,  1848,  the  defendant  had 
delivered  to  the  Sheffield  and  Rotherham  Bank,  and  that  the  latter 
then  accepted  and  received  from  the  defendant  certain  title-deeds  of 
the  defendant,  relating  to  certain  property  of  the  defendant  at  Tide- 
swell,  in  full  satisfaction  and  discharge  of  all  damages  sustained  by 
the  bank  by  reason  of  the  non-performance  of  the  promises  alleged  in 
the  declaration.  Issue  was  joined  on  this  plea.  The  order  of  refer- 
ence as  alleged  in  the  declaration,  and  the  award,  were  then  proved. 
The  latter  document  stated  that  ^  1 "  [the  arbitrator,]  &c.,  "  do  make 
and  pubUsh  this  my  award  in  writing  of  and  concerning  the  said 
several  premises  so  referred  as  aforesaid ;  that  is  to  say,  I  do  award, 
order,  and  determine  that  the  said  plaintiff,  as  such  public  officer,  had 
good  cause  of  action  against  the  said  John  Harrison,  as  stated  in  the 
several  counts  in  the  declaration  in  the  said  action ;  and  that  the  said 
copartnership  have  sustained  damages  in  respect  of  the  causes  of  ac- 
tion therein  mentioned  against  the  said  John  Harrison,  amounting  to 
the  sum  of  8,139/.  8^.,  and  are  entitled  to  recover  the  same  therein." 
The  award  then  determined  all  the  issues  in  favor  of  the  plaintiff, 
and  directed  the  defendant  to  pay  the  8,139/.  8s.  on  the  6th  of  No- 
vember then  next ;  and  added,  '<  and  that  the  same  shall  be  received 
and  taken  by  the  said  copartnership  in  full  satisfaction  of  their  claims 
and  demands  so  referred  to  me  as  aforesaid.  And  I  do  further  order 
and  adjudge  that  the  title-deeds  relating  to  the  property  at  TidesweU, 
in  the  said  county,  deposited  with  the  said  copartnership,  on  the  3d 
of  April,  1848,  by  the  said  John  Harrison,  shall  be  held  by  them  as  a 
security  for  the  payment  to  them  by  the  said  John  Harrison  of  the 
sum  of  2,700Z.  (parcel  of  the  said  sum  of  8,139/.  6s.)  and  interest 
thereon  after  the  rate  of  5/.  per  cent  per  annum,  to  be  computed  from 
the  3d  of  April,  1848,  to  the  said  6th  of  November ;  and  that  the  said 
copartnership  shall,  upon  payment  to  them  of  the  said  sum  of  2,700/. 
and  interest  thereon  as  aforesaid,  by  the  said  John  Harrison  or  his 
representatives,  on  the  said  6th  of  November,  forthwith  deliver  unto 
the  said  John  Harrison  or  his  representatives  the  said  title-deeds." 
The  arbitrator  then  ordered  the  defendant  to  pay  three  fourths  of  the 
plaintiff's  costs  of  the  reference  and  three  fourths  of  the  costs  of  the 
award  ;  and  concluded  by  directing  that  on  payment,  by  the  defend- 
ant, on  the  6th  of  November,  of  the  8,139/,  8*.  and  the  three  fourths 
of  the  costs,  the  bank  should  give  the  defendant  a  general  release  of 
all  causes  of  action,  claims,  or  demands  up  to  the  date  of  the  order  of 
reference. 
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The  defendant,  on  his  part,  showed  that  the  following  agreement, 
signed  by  the  attorney  for  the  bank  and  the  defendant,  was  put  in 
evidence  before  the  arbitrator :     • 

^  Memorandum.  3d  of  April,  1848.  Mr.  Harrison  has  deposited 
with  me  the  title-deeds  relating  to  property  at  Tideswell,  for  securing 
payment  to  the  Shefheld  and  Rotherham  Bank  of  the  sum  of  2,700/. 
Signed,  W.  Wake.  John  Harrison.  The  above  2,700/.  to  be  ac- 
cepted in  full  of  all  demands."  He  also  showed  that  it  was  proved 
before  the  arbitrator  that  the  2,700/.  had  been  tendered  to  the  bank 
after  the  commencement  of  the  action  referred  and  before  the  date 
of  the  order  of  reference ;  and  further  "  that  it  was  contended  before 
the  arbitrator  and  claimed  on  behalf  of  the  defendant,  that  the  de- 
fendant was  entitled,  by  way  of  cross  action,  to  recover  damages 
from  the  banking  company  for  a  breach  of  the  agreement  by  them  in 
refusing  to  accept  the  said  sum  of  2,700/.  from  the  said  defendant  in 
full  of  all  demands  down  to  the  date  of  the  said  agreement,  and  in 
bringing  an  action  against  the  defendant  for  a  larger  sum  claimed  by 
the  banking  company  to  be  due  to  them  from  the  said  defendant ; 
and  that  a  form  of  declaration  was  framed  before  the  arbitrator  in 
support  of  such  claim  for  damages  on  the  part  of  the  defendant 
against  the  banking  company  for  the  breach  by  them  of  the  said 
agreement"  It  was  also  contended  before  the  arbitrator  that  the  de- 
fendant was  entitled  to  a  specific  performance  of  the  agreement 
alleged  to  be  contained  in  the  above-mentioned  memorandum,  and 
that  the  defendant  was  also  entitled  to  maintain  an  action  a&rainst  the 
bank  for  not  delivering  up  the  title-deeds  upon  the  tender  which  was 
made.  The  defendant's  counsel  thereupon  contended  that  the  award 
was  not  final,  and  did  not  dispose  of  all  matters  in  difference,  as  it 
did  not  dispose  of  the  claims  of  the  defendant  for  damages  in  respect 
of  the  breach  of  agreement^  nor  for  a  specific  performance  of  the  same, 
nor  for  the  detention  of  the  title-deeds,  but  was  wholly  silent  in  re- 
spect of  the  same ;  and  that  the  arbitrator  had  not  made  and  pul>* 
lished  his  award  in  writing  concerning  the  same. 

The  judge  directed  the  jury  that  if  they  believed  the  evidence  the 
award  was  final,  and  disposed  of  all  such  matters  in  difference.  The 
defendant  excepted  to  this  ruling.  The  jury  found  for  the  plaintiff, 
debt,  8,139/.  8s.,  damages,  135/.  V7s.  6rf.,  costs,  40;y.  The  bill  of  ex* 
ceptions  stated  the  above-mentioned  facts. 

Jtft//er,  Sefj.y  for  the  plaintiff  in  error,  the  defendant  below.  The 
award  is  not  final,  as  it  has  not  decided  all  matters  in  difference.  If 
it  be  made  to  appear,  either  on  the  face  of  the  submission  or  by  a 
plea  pleaded  in  an  action  on  the  award,  that  there  were  matters  in 
difference  brought  before  the  arbitrator  as  to  which  his  award  is  silent, 
the  award,  although  it  be  made  de  prcemissiSy  cannot  be  considered  as 
final  when  there  is  a  condition  of  "  Ua  quod^^  that  is,  so  that  it  be 
made  on  all  matters  referred. 

i Parke,  B.     In  all  cases  it  will  be  presumed  that  all  matters  in 
erence  must  be  disposed  of  by  the  award,  unless  a  contrary  intcn^ 
tion  appears  in  the  submission.] 


k 
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Here  the  objection  is  raised  by  a  plea  of  no  award.  There  is  no 
decision  on  the  claims  made  by  the  defendant  beyond  the  action. 
However  unfounded  the  arbitrator  nyay  have  thought  them,  it  was  his 
duty  to  have  expressed  some  decision  upon  them. 

[Alderson,  B.  When  a  claim  is  such  as  to  need  an  affirmative 
decision, silence  does  not  give  it;  as,  for  instance,  silence  cannot  de- 
termine whether  a  plaintiff  is  entitled  to  judgment  on  a  demurrer. 
But  where  a  claim  is  such  as  only  to  require  a  negative  decision,  is 
saying  nothing  a  decision  against  the  claim  ? 

Martin,  B.  Does  not  the  arbitrator  decide  the  questions  relating 
to  the  agreement  against  the  defendant ;  for  he  says,  in  substance, 
that  the  bank  have  the  right  to  hold  the  title-deeds  until  the  defend- 
ant pay  the  2,700/.,  with  interest  ?] 

It  ought  not  to  be  left  to  conjecture  whether  the  arbitrator  has  de- 
cided a  particular  question  or  not.  The  main  intended  benefit  of  a 
reference  is,  that  the  parties  should  have  the  decision  of  an  arbitrator 
in  writing  on  every  matter  in  dispute  specifically  brought  before  him. 

The  rule  hitherto  has  been  that  an  award  de  prcemissis  is  presumed 
final  only  until  it  be  shown  that  there  is  some  matter  left  undecided. 
The  court  will  not  now  carry  the  rule  of  making  an  intendment  in 
favor  of  the  sufficiency  of  an  award  de  prcemissis  so  far  as  to  hold  that 
when  it  is  clearly  shown  that  there  were  disputes  in  respect  of  which 
the  award  is  silent,  that  it  nevertheless  amounts  to  a  decision  upon 
them.  Gpde  v.  Boucher^  5  Dowl.  P.  C.  127,  is  a  direct  authority  in 
favor  of  the  position  contended  for,  that  silence  does  not  amount  to  a 
decision.  In  that  case  Coleridge,  J.  clearly  points  out  the  inconveni- 
ence that  would  result  from  a  contrary  construction.  In  Ihinn  v. 
WarUers,  9  Mee.  &  W.  293 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  188, 
though  the  court  thought  itself  bound  by  the  authorities  to  come  to 
a  different  conclusion,  Lord  Abinger  expressed  his  opinion  that  had 
he  thought  the  matter  res  Integra^  he  would  have  held  that  an  award 
which  was  silent  concerning  any  matter  in  dispute  was  not  a  suffi- 
cient adjudication  upon  it,  and  he  recommended  that  the  question 
should  be  reconsidered.  Gray  v.  Gwennapfl  B.  k  Aid.  106;  Birks  v. 
Trippet,  1  Wms.  Saund.  32;  Randall  v.  Randall,  7  East,  81;  Mitchell 
V.  StaveUpy  16  East,  5S\  Inre  Gillon,  3  B.  &  Ad.  493 ;  Thornton  v. 
Hornby,  8  Bing.  13 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  C.  P.  6;  Doe  d.  Mad- 
kins  V.  Horner,  8  Ad.  &  E.  235 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  164; 
and  Perry  v.  Mitchell,  12  Mee.  &  W.  792;  s.  c.  14  Law  J.  Rep.  (n.  s.) 
Exch.  88,  were  also  referred  to. 

Cowling,  for  the  defendant  in  enor,  the  plaintiff  below,  was  not 
called  upon. 

Parke,  B.  We  none  of  us  feel  any  doubt  in  this  case.  The  ques- 
tion is,  whether  the  award  is  sufficient.  The  action  is  brought  upon 
the  award.  The  pleas  are  non  assumpsit,  and  that  there  was  no  award 
of  and  concerning  the  premises.  It  must  be  conceded  that  under  the 
issue  joined  on  the  latter  plea,  it  was  competent  for  the  defendant  to 
show  that  there  was  a  matter  in  difference  subsisting  before  the  sub- 
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mission  notified  to  the  arbitrator  and  not  decided  by  him.     The  ques- 
tion is,  whether,  referring  to  the  evidence  and  the  submission,  the 
judge  has  not  properly  directed  the  jury  that  this  awaid  is  a  final 
award  of  and  conc^ning  the  matters  submitted.     Now,  the  bill  of 
exceptions  shows  that  it  was  alleged  on  the  reference  by  the  defend- 
ant, that  certain  title-deeds  had  been  deposited  with  the  bank  by 
him  as  a  security  for  2,700/.,  which  sum  was  to  be  taken  in  full  of  sli 
demands ;  that  that  sum  had  been  tendered,  and  that  the  bank  had 
refused  to  deliver  up  the  deeds ;  and  the  memorandum  of  the  13th 
of  April,  1848,  was  submitted  to  the  arbitrator  in  proof  of  the  agree- 
ment.    The  defendant  contends*  that  among  the  matters  submitted  to 
the  arbitrator  was  a  difference  subsisting  before  the  date  of  the  sub- 
mission, (for  those  only  are  submitted  to  the  arbitrator,)  consisting  of 
claim  for  damages  for  breach  of  this  agreement  to  accept  the  2,700/. 
in  lieu  of  all  demands,  and  for  not  delivering  up  the  title-deeds.    The 
evidence  before  the  arbitrator  does  not  state  a  sufficient  ground  for 
either  cause  of  action.     No  action  would  lie  against  a  creditor  for  not 
accepting  a  smaller  sum  in  satisfaction  of  a  greater.     Nor  do  I  think 
that  any  action  would  lie  to  recover  back  the  deeds,  the  object  of  the 
tender  not  having  been  notified.     But  it  is  not  necessary  to  decide 
that  point.    But  it  is  contended  by  the  defendant's  counsel  that  the 
questions  ought  to  have  been  decided  one  way  or  another  by  the  ar- 
bitrator, and  in  that  I  think  he  was  right.     The  sole  question,  there- 
fore, is,  whether  this  matter  in  difference  has  not  been  put  an  end  to 
by  the  award.     The  rule  of  law  is  stated  in  the  notes  to  Birks  v.  2V^ 
petj  that  where  the  award  is  made  de  pramissiSf  "  even  where  there 
is  no  award  of  general  releases,  the  silence  of  the  award  as  to  some 
of  the  matters  submitted  and  brought  before  the  arbitrator,  does  not 
per  se  prevent  it  firom  being  a  sufficient  exercise  of  the  authority  vest- 
ed in  him  by  the  submission,"  and  that  ^  an  award  is  good,  notwith- 
standing the  arbitrator  has  not  made  a  distinct  adjudication  on  each 
or  any  of  the  several  distinct  matters  submitted  to  him,  provided  that 
it  does  not  appear  that  he  has  excluded  any."     The  last  proposition 
is  supported  by  several  cases,  amount  others,  by  Gra§f  v.  Ghaenmiqi^f 
and  the  dictum  of  Gibbs,  C.  J,,  in  Graven  v.  Cravefiy  7  Taunt  644. 
If  the  award  be  made  de  prtemissis,  it  will  be  presumed  that  the  ar- 
bitrator has  intended  to  make  a  final  award  on  all  matters  in  differ- 
ence ;  and  the  award  is  final  if  it  be  one  that  can  be  made  so  by  in- 
tendment    The  true  rule  I  take  to  be  this :  If  there  be  a  further 
claim  by  the  plaintiff,  or  a  cross  demand  by  the  defendant,  and  the 
award  made  de  prcemissis  is  silent  respecting  such  claim  or  demand, 
the  award  amounts  to  a  negation  that  the  plaintiff  has  such  a  claim, 
or  that  the  defendant  is  entitled  to  maintain  such  cross  demand.  But 
wherever  the  award  is  required  to  be  made,  or  some  collateral  matter 
not  involving  a  further  claim  by  the  plaintiffs,  or  a  cross  claim  by  the 
defendant,  that  matter  must  be  specifically  decided.     Doe  d.  Madkins 
V.  Homer  is  a  case  of  that  description.     It  was  there  submitted  to 
the  arbitrator  whether  the  plaintiff  wbs  entitled  to  recover  certain 
lands.     The  plaintiff  had  made  his  claim  upon  two  demises.     The 
award  found  that  the  plaintiff  was  entitled  to  a  certain  portion  of  the 
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lands,  but  did  not  say  on  which  demise.  The  court  held  the  award 
bad  for  not  saying  on  which  demise,  and  also  for  not  awarding  as  to 
the  residue  of  the  lands.  Perhaps  a  question  may  be  entertained 
whether  an  award  in  ejectment  is  not  final  if  it  finds  that  the  plain- 
tiff is  entitled  to  a  portion  only  of  the  lands  sought  to  be  recovered. 
But  the  case  was  clearly  correctly  decided  on  the  other  point  Other 
cases  may  be  put  in  which  silence  would  not  be  decisive.  I£  the  ar- 
bitrator be  called  on  to  decide  whether  a  partnership  existed  between 
two  parties,  or  what  was  the  interest  which  a  particular  person  had 
in  a  certain  property,  whether  he  took  an  estate  in  tail  or  in  fee,  a 

rmeral  decision  of  all  matters  in  difference  would  not  be  sufficient, 
think  that  most  of  the  cases  (I  will  not  say  every  case)  will  fall 
within  the  rule  that  I  have  laid  down.  This  was  the  view  taken  in 
this  case  by  the  Court  of  Common  Pleas,  Cresvnck  v.  Harrison^  20 
Law  J.  Rep.  (n.  s.)  C.  P.  56 ;  s.  c.  1  Eng.  Rep.  384,  and  I  concur  en- 
tirely in  that  decision.  The  presumption  is,  that  the  award  is  cor- 
rect I  may  add,  that  in  this  case  there  is  a  part  of  the  award  refer- 
red to  by  my  Brother  Martin,  which  may  be  construed  as  an  adjudi- 
cation upon  this  particular  point,  complained  of  as  undecided.  For 
the  award  says  that  the  bank  may  retain  the  deeds  until  the  2,700/. 
are  paid  with  interest,  which  is  tantamount  to  awarding  that  there 
was  no  tender  of  the  2,700/.  But  independently  of  that,  I  think  that 
the  matter  is  concluded  by  the  general  words  that  the  award  is  made 
"  of  and  concerning  the  premises." 

The  other  judges  concurred.  Judgment  affirmed. 


Whitaker  r.  Wisbey. 

January  24 ;  Febmary  4, 1B52. 

Trover —  Conviction  at  Assizes --^  Assignment  after  CommissUm'Day^ 

but  before  Conviction. 

Although  by  contemplation  of  law  the  whole  time  during  which  aAsiaes  continue  at  one 
place,  is  considered  for  some  purposes  as  one  legal  day,  yet  the  particular  day  on  which.a 
conyiction  actually  took  place  may  be  prored  when  necessary.  Therefore,  where  a  con- 
victed felon  made  a  honAfide  assignment  of  goods  after  the  commission-day  of  the  assizes, 
but  before  the  day  on  which  he  was  actually  oonyicted,  it  was  held  that  the  assignee  could 
prove  the  actual  day  of  the  conviction,  although  the  record  mentioned  only  the  commis- 
sion-day, and  that  tne  assignment  was  valid. 

Trover.     Pleas,  —  first,  not  guilty ;  secondly,  not  possessed. 

The  case  was  tried,  before  CressweU,  J.,  at  the  Huntingdon  sum- 
mer assizes,  1851.  It  appeared  from  the  evidence,  that  George  and 
Thomas  Whitaker,  the  father  and  brother  of  the  plaintiff,  were  tried 
and  convicted  of  arson  at  the  Cambridge  spring  assizes,  1851.  The 
commission-day  of  those  assizes  was  Wednesday,  the  19th  of  March; 

» 21  Law  J.  Rep.  (n.  s.)  C.  P.  116. 
VOL.  IX.  3d 
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the  trial  commenced  on  Saturday,  the  22d  of  March,  and  the  verdict 
was  given  on  Monday,  the  24th.  The  plaintiff's  claim  to  the  goods 
mentioned  in  the  declaration  was  founded  on  a  deed  of  assignment, 
dated  the  17th  of  March,  but  executed  by  Thomas  Whitaker,  in 
favor  of  the  plaintiff,  on  Thursday,  the  20th.  The  defendant  was 
the  auctioneer  by  whom  the  goods  were  sold ;  the  real  claimants  of 
the  goods  being  the  corporation  of  Cambridge.  The  defendant  put 
in  evidence  the  record  of  the  conviction,  and  contended  that,  inas- 
much as  the  assizes  are,  in  contemplation  of  law,  one  day,  the  record 
must  be  taken  to  be  conclusive  evidence,  that  the  conviction  for 
arson  took  place  on  the  19th  of  March.  The  jury  found  that  the 
deed  of  assignment  was  bond  fide^  and  for  a  good  consideration.  A 
verdict  was  found  for  the  plaintiff,  with  leave  reserved  to  the  defend- 
ant to  enter  a  verdict  on  the  plea  of  not  possessed,  on  the  ground 
that  the  conviction  related  back  to  the  first  day  of  the  assizes. 
A  rule  nisi  having  been  obtained,  — 

January  24,  and  February  4.  Worlledge  and  Birckam  showed 
cause.  «'  The  goods  of  a  person  convicted  of  felony  are  forfeited  to 
the  king ;  but  the  relation  of  the  forfeiture  refers  not  to  the  time  of 
the  offence  committed,  but  only  to  the  conviction ;  and,  therefore,  an 
alienation  made  by  the  felon,  bona  fide  and  without  firaud,  between 
the  offence  and  the  conviction  is  good  and  binds ;  but  if  fraudulent, 
then  it  is  avoidable  by  the  stat  13  Eliz.  c.  5,"  1  Hale,  P.  C.  362.  In 
Perkins  v.  Bradley^  1  Hare,  219,  Wigram,  V.  C,  held  that,  for  a  valu- 
able consideration,  a  felon  mi^ht  dispose  of  his  property  between  the 
time  of  the  offence  committed  and  conviction.  The  court  will  take 
judicial  notice  that  assizes  may,  and  generally  do,  continue  more 
than  one  day.  The  record  of  conviction  is  drawn  up  by  the  officer 
of  the  court  as  of  the  first  day  of  the  assizes,  and,  for  some  purpose 
in  contemplation  of  law,  the  assizes  are  treated  as  one  day.  The 
record  of  the  conviction  is  conclusive  as  to  the  fact  of  conviction,  but 
not  as  to  the  time  of  conviction.  In  3  Inst  c.  104,  "  On  falsifying 
attainders,"  it  is  said,  in  the  second  resolution,  ^'  That,  if  the  ^ers 
finde  the  offenders  guilty  generally,  yet  the  feoffee  or  lessee,  if  the 
offence  be  alleged  in  the  indictment  before  it  was  done  to  their  pre- 
judice, may  falsifie  in  the  time,  but  not  for  the  offence."  In  Doe  v. 
Hersey,  3  Wils.  274,  it  is  said  by  the  court,  «  By  fiction  of  law,  the 
whole  term,  the  whole  time  of  the  assizes,  and  the  whole  session  of 
parliament  may  be,  and  sometimes  are,  considered  as  one  day ;  yet 
the  matter  of  fact  shall  overturn  the  fiction  in  order  to  do  justice 
between  the  parties."  In  Lytileton  v.  Oross^  3  B.  &  C.  317 ;  s.  c.  3 
Law  J.  Rep.  K.  B.  2,  Abbott,  C.  J.,  lays  it  down  as  a  general  rule, 
"  That,  where  it  is  for  the  interest  of  the  party  pleading  to  show  that 
a  proceeding  did  not  take  place  at  the  precise  time  when,  by  fiction 
of  law,  it  is  supposed  to  have  happened,  it  is  competent  for  him  to 
do  so."  To  the  same  effect  are  Johnson  v.  Smithy  2  Burr.  950 ;  Mor- 
ris V.  Pughy  3  Ibid.  1241 ;  Huys  v.  Wright,  Yelv.  35 ;  Hynde's  case, 
4  Rep.  70 ;  Butler  and  Baker's  case,  3  Ibid.  25 ;  Bumitt  v.  Isaac,  10 
Price,  154.     It  may  be  said  that  the  adjournment  of  the  court  ought 
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to  have  been  entered  on  the  record ;  but,  in  2  Hale,  P.  C.  24,  it  is  stated 
not  to  be  necessary  or  usual  to  do  so.  Unless  the  plaintiff  is  able  to 
show  the  day  on  which  the  conviction  took  place,  the  result  must  fol- 
low that,  at  places  where  the  assizes  continue  two  or  three  weeks,  a 
person  may  commit  a  felony  during  the  assizes,  be  convicted  at  the 
same  assizes  —  and  then,  if  the  record  of  conviction  is  to  be  held  to 
refer  conclusively  to  .the  first  day  of  the  assizes,  all  contracts  made 
by  that  person  between  the  first  day  of  the  assizes  and  the  commis- 
sion of  the  offence  would  be  void. 

Prendergast  and  (yMallepy  in  support  of  the  rule.  Where  pro- 
ceedings are  recorded,  the  record  is  binding  as  to  the  particular  day, 
and  parol  evidence  is  not  admissible  to  contradict  that  record.  In 
Phil,  on  Evid.  vol.  1,  p.  425,  it  is  stated,  "  In  like  manner,  parol  evi- 
dence is  not  admissible  of  the  day  on  which  the  cause  came  on  to 
be  tried,  as  it  is  capable  of  proof  by  matter  of  record."  And,  for  that 
purpose,  l%afnas  v.  Ansley^  6  Esp.  10,  is  cited. 

[Maule,  J.  That  case  seems  to  decide  that  the  record  was  the 
best  evidence  of  the  day  on  which  the  assizes  were  held ;  but  it  does 
not  follow  that,  if  the  record  in  that  case  had  been  produced,  evi- 
dence might  not  have  been  adduced  to  show  the  actual  day  of  the 
assizes  on  which  the  trial  took  place.] 

In  Ladford  v.  GretUm^  Plowd.  490,  it  is  said,  "  that  all  matters  of 
record,  in  respect  of  their  highness,  are  presumed  in  themselves  to 
carry  absolute  truth.  And,  therefore,  none  can  say  that  the  king's 
charter  was  made  or  delivered  at  another  time  than  when  it  bears 
date,  no  more  than  a  man  can  say  that  a  recognizance  or  statute, 
merchant  or  staple,  was  acknowledged,  or  any  writ  purchased,  at  any 
other  time  than  when  it  bears  date.  For,  to  aver  that  it  was  ante- 
dated, or  that  it  was  delivered  or  acknowledged  after  the  date,  tends 
to  the  discredit  of  the  great  seal  or  the  officer  of  record."  In  Port" 
Chester  v.  Petrie^  2  Wms.  Saund.  148,  note  1,  it  was  held  by  Lord 
Mansfield  that,  where  it  was  admitted  on  the  record  that  two  judg- 
ments were  given  on  the  same  day,  priority  of  judgment  could  not 
be  averred.  Every  act  of  parliament,  in  which  no  time  is  specified 
for  its  commencement,  is  held  to  take  effect  from  the  first  day  of  that 
session  of  parliament  wherein  it  is  made,  2%e  Attorneys  General  v. 
Panterj  6  Bro.  P.  C.  486  ;  Latless  v.  Holmes^  4  Term  Rep.  660.  The 
quarter  sessions  are  one  day  in  law,  St.  Andrews^  HoJbom^  2  Salk. 
494.  By  the  common  law,  a  judgment  related  to  the  first  day  of 
term,  Jeffresan  v.  Morton^  2  Wms.  Saund.  9,  note  5 ;  Jacobs  v.  Mnu 
conij  7  Term  Rep.  31 ;  Greenway  v.  Fisher,  7  B.  &  C.  436 ;  s.  c.  6 
Law  J.  Rep.  K.  B.  34.  In  the  last  case,  Lord  Tenterden  said  that, 
with  the  exception  of  the  instances  then  given,  the  old  rule  of  rela- 
tion still  prevailed.  They  also  cited  on  this  point,  Ladd  v.  Amaboldi^ 
1  Cr.  &  J.  97 ;  The  King'  v.  Shaw,  Russ.  &  R.  526 ;  The  King  v. 
l^urston,  1  Lev.  91 ;  The  King  v.  Carlilej  2  B.  &  Ad.  362 ;  s.  c.  9 
Law  J.  Rep.  K.  B.  250.  A  passage  from  2  Hale,  P.  C.  24,  has  been 
cited  to  show  that  it  was  not  always  necessary  to  enter  the  adjourn- 
ments on  the  record ;  but  it  is  also  there  stated,  that  if  they  be  not  en- 
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teied  of  record  the  session  always  relates  to  the  first  day.  The  author 
then  goes  on  to  show  that,  in  some  instances,  there  most  be  a  record 
made  of  the  adjonrnment  of  the  sessions  to  that  day,  otherwise  it 
will  be  erroneous,  because,  without  such  entry,  the  whole  sessions 
will  be  supposed  in  law  to  be  held  the  first  day, 

Maule,  J.  This  case  has  been  very  ingeniously  argued ;  but  I  do 
not  entertain  any  doubt  on  the  point,  nor  have  I  entertained  any 
during  the  argument.  It  appears  that  the  commission-day  for  the 
Cambridge  spring  assizes  was  the  19th  of  March ;  that  the  deed  in 
question  was  executed  on  the  20th ;  that  the  prisoners  were  convicted 
on  the  24th ;  and  the  jury  found  that  the  deed  of  assignment  was 
executed  bond  fide  and  for  a  good  consideration.  The  record  of  the 
conviction  is  made  up  firom  minutes  taken  at  the  time  of  the  trial  by 
the  clerk  of  the  court,  and  firom  that  record  it  appears  that  the  as- 
sizes were  held  on  the  19th :  and,  although  in  point  of  fact  the  pri- 
soners were  convicted  on  the  24th,  yet  it  was  contended  that  it  was 
not  competent  for  the  plaintifi*  to  prove  that  fact,  because  the  record 
of  the  conviction  was  conclusive  that  the  trial  took  place  on  the  19th. 
The  caption  of  the  record  of  conviction  states  that  the  assizes  were 
held  on  the  19th ;  but  there  is  no  positive  allegation  in  the  conviction 
that  the  trial  and  conviction  took  place  on  that  particular  day.  K 
the  assizes  began  and  finished  on  the  19th,  then  the  allegation  in  the 
conviction  would  necessarily  have  referred  to  that  day ;  but  where 
the  assizes  continue  several  days  the  question  is,  whether  it  can  be 
shown  that  the  conviction  did  not  take  place  till  the  24th.  I  appre* 
hend  it  can,  and  I  know  of  no  principle  of  law  or  of  any  decided 
cases  which  will  prevent  it  The  assizes,  as  far  as  the  record  is  con- 
cerned, may  be  treated  as  one  day ;  but  that  is  a  legal  day,  which 
may  consist  of  more  than  one  natural  day,  and  the  court  will  take 
judicial  notice  that  the  assizes  may  be  continued  firom  day  to  day* 
When,  therefore,  the  record  alleges  that  the  assizes  were  held  on  tiie 
19th,  proof  that,  in  point  of  fact,  the  trial  took  place  on  the  24th,  is 
no  contradiction  of  that  record.  The  evidence  does  not  show  that 
the  trial  did  not  take  place  on  the  19th,  in  the  sense  in  which  that 
term  is  used  on  the  record.  The  adjournment  of  the  court  need  not 
be  alleged.  The  particular  day  of  the  assizes  might  be  shown  in  the 
same  way  that  the  particular  hour  of  the  day  may  be  shown.  The 
principle,  that  evidence  is  not  admissible  to  contraoict  a  record  is  one 
calculated  for  the  advancement  of  justice ;  but  the  ground  upon 
which  I  feel  bound  to  decide  this  case  seems  fully  recognized  in  Ihe 
V.  Herseyj  where  it  is  said,  «  By  fiction  of  law,  the  whole  term,  the 
whole  time  of  the  assizes,  and  the  whole  session  of  parliament  may 
be,  and  sometimes  are,  considered  as  one  day,  yet  the  matter  of  fact 
shall  overturn  the  fiction,  in  order  to  do  justice  between  the  parties." 
Seizure  is  said  to  relate  to  the  time  when  the  writ  is  put  into  the 
hands  of  the  sheriff  In  bankruptcy,  several  acts  are  said  to  relate 
back  to  some  previous  day.  An  act  of  parliament,  (unless  the  con- 
trary is  specified)  takes  effect  firom  the  first  day  of  the  session.  But 
I  think  those  cases  are  not  applicable  to  the  present.     The  plaintiff's 
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case  seems  to  me  unanswered.  Suppose,  as  has  been  suggested  in 
argument,  that,  in  places  where  assizes  last  a  fortnight  or  three  weeks, 
a  person  on  bail,  say  a  shopkeeper,  is  convicted,  or  that  he  commits 
a  felony  during  the  assizes,  then,  according  to  the  argument  used  on 
behalf  of  the  defendant,  all  goods  sold  by  him  between  the  commis- 
sion-day and  the  day  of  the  trial  would  be  forfeited.  For  these  rea- 
sons, I  am  of  opinion  that  this  rule  must  be  discharged. 

Williams,  J.  I  am  entirely  of  the  same  opinion.  The  authori- 
ties on  this  subject  have  been  fully  brought  under  the  consideration 
of  the  court,  and  the  result  of  them,  as  contended  by  the  defendant, 
is,  that  the  court  is  constrained  by  an  arbitrary  rule  of  law  to  say 
that  the  conviction  took  place  on  the  19th  of  March.  I  do  not  think 
that  there  is  any  such  rule  of  law.  The  assizes  are  supposed  to  be 
held  on  what  may  be  termed  a  legal  day,  and  evidence  has  been  pro- 
perly given  to  show  that,  in  the  earlv  part  of  that  legal  day,  the  pro- 
perty passed  from  the  prisoner,  and  that  it  did  not  belong  to  the  crown 
or  the  assignee  of  the  crown.  It  has  already  been  pointed  out,  that 
great  injustice  might  be  inflicted  on  bond  fide  purchasers  if,  in  crimi- 
nal cases,  parties  were  estopped  from  showing  the  day  of  an  assize 
on  which  a  conviction  took  place.^ 


Magnus  &  others  v,  Buttemer.* 

Jannarj  29,  1852. 

Ship  and  Shipping —  Insuremce  —  Perils  of  Seas^  Ordinary  Course 
of  Navigation — StramUng---  Vessel  Hogged --^  Liability  of  JJnr 
derwriters. 

A  TOBsel  being,  in  the  ordinary  coarse  of  her  voyage,  moored  in  harbor,  floated  when  the 
tide  was  in,  and  took  the  gronnd  when  the  tide  was  low,  she  became  hogged,  or  strained, 
all  oyer  in  consequence :  — 

Hdd,  that  this  did  not  constitute  a  loss  for  which  an  underwriter  was  liable,  as  « loss  from 
perils  of  the  seas,  there  having  been  no  accident. 

Fldcher  T.  Inglis,  2  B.  &  Aid.  315,  distinguished. 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Elizabeth,  for 
twelve  calendar  months,  in  port  or  at  sea,  in  all  services  in  the  coal 
and  coasting-trade  of  the  United  Kingdom. 

The  declaration  stated  that,  during  the  time  covered  by  the  policy, 
while  the  ship  was  in  the  service  of  the  coasting-trade  of  the  united 
Kingdom,  with  a  cargo  of  timber  on  board,  by  the  ship  taking 
the  ground,  and  by  and  through  the  hardness  and  unevenness  of  the 
ground  and  the  perils  and  dangers  of  the  seas,  the  ship  was  strained, 

1  The  other  judges  were  engaged  in  the  court  for  crown  cases  reserved, 
a  21  Law  J.  Bep.  (it.  b.)  C.  T.  119. 

39* 


462  COURT  OF  COMMON  PLEAS,  1851-62. 


Magnus  v.  Bsttemer. 


broken,  dama^d,  and  injured,  and  that  an  average  loss  was  incuired 
of  19L  195.  7a,  per  cent. 

Pleas,  — first, fkm  assumpsit;  secondly,  a  denial  of  the  loss. 

The  action  being  ready  for  trial,  at  the  sittings  after  Trinity  term, 
1851,  it  was  agreed  between  the  parties  that  the  captain  and  mate  of 
the  vessel  should  be  examined  vivd  voce  before  one  of  the  Masters  of 
this  court,  and  that  the  facts  disclosed  by  them  should  be  stated  in  a 
special  case  for  the  opinion  of  this  comrt.  A  special  case  was  ac- 
cordingly stated  by  consent  and  by  judge's  order.  The  material  facts 
were  as  follows : 

The  voyage  in  question  was  from  Rochester  to  Sunderland.  On 
arriving  at  Sunderland,  the  vessel  went  up  the  river  abreast  Laing's 
ship-yard ;  she  had  to  wait  four  or  five  days  before  she  could  go  in  to 
discharge ;  she  was  moored  head  and  stem,  and  floated  when  the 
tide  was  in,  and  was  aground,  but  not  dry,  at  low  water;  she  took 
three  days  to  dischai^.  The  beach  was  iiard,  shingly,  and  steepu 
When  the  vessel  took  ground,  she  listed  towards  the  beach  about  two 
plaiiks.  When  the  first  tide  was  ebbing,  a  creaking  noise  was  heard 
as  she  took  the  ground,  and  it  occurred  when  she  floated  again.  This 
happened  every  tide,  and  sounded  as  if  something  was  breaking. 
The  cabin  door,  which  would  open  and  shut  freely  when  the  vessel 
was  afloat,  would  not  do  so  when  she  was  aground.  After  first 
lying  on  the  beach,  the  vessel  made  more  water  than  usuaL  The 
mate  saw  that  she  was  hogged  after  taking  the  ground.  He  observed 
that  some  of  the  treenails  had  started,  and  that  some  of  the  planks 
had  left  the  treenails. 

The  question  for  the  opinion  of  the  court  was  whether,  under  such 
circumstances,  there  was  a  loss  by  perUs  of  the  seas. 

Tomlinson,  for  the  plaintifis.  The  loss  was  by  the  perils  of  the 
seas.  The  case  is  one  of  stranding  in  the  ordinary  course  of  the 
voyage,  and  is  exactly  similar  to  that  of  Fletcher  v.  LiffliSj  2  B.  & 
Aid.  315,  where  it  was  held  that  damage  done  to  a  ship  by  her  strik- 
ing the  harbor-ground  in  the  regular  course  of  her  voyage,  is  a  loss 
by  the  perils  of  the  seas.  The  distinction  between  such  a  case  and 
one  where  damage  by  stranding  does  not  take  place  in  the  ordinary 
course  of  her  voyage,  such  as  in  Phillips  v.  Barber,  5  Ibid.  161,  is 
^^M  ^  ^^^^^^  ^"  Marine  Insurance,  vol.  2,  p.  796. 
•  I^^[[^^»  ^'  ^^  Fletcher  v.  Inglis,  the  damage  was  done  by  a  swell 
m  the  harbor,  the  bottom  of  which  was  hard  and  uneven.  The  ship 
struck  several  times,  and  her  knees  were  found  to  be  broken.  The 
plaintiffs  here  must  show  that,  when  a  vessel  takes  the  ground  pro- 
perly and  in  the  due  course  of  her  voyage,  and  nothing  happens  out 

of  the  common  way,  damage  received  is  loss  from  perils  of  the 
sea.] 

Here  the  vessel  suffered  by  being  lifted  up  and  set  down  by  the  tide, 
and  that  is  a  peril  within  the  general  terms  of  the  policy.     If  a  ship 

nSr"^^^^  ^^  taking  rocks,  that  is  a  peril  of  the  seas. 

[Maule,  J.  But  a  ship  is  not  meant  to  take  the  rocks ;  whereas, 
taking  the  ground  is  a  part  of  the  regular  course  of  navigation.] 
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The  cause  of  damage  here  is  similar  to  that  which  was  held  to  be 
a  peril  of  the  sea  in  Devcmx  v.  JAnsoHj  5  Bing.  N.  C.  519 ;  s.  c.  8  Law 
J.  Rep.  (n.  s.)  C.  p.  284. 

[Maule,  J.  There,  aa  accident  had  happened  to  the  ship  before. 
No  doubt  there  is  a  greater  stress  upon  a  ship  when  she  takes  ground 
than  when  she  is  anoat,  but  yet  she  takes  ground  in  the  ordinary 
course  of  navigation.] 

X  WyldCy  for  the  defendant.  This  case  is  of  serious  importance  to 
underwriters ;  because,  if  they  be  liable  for  every  deterioration  which 
may  arise  to  a  ship  in  the  ordinary  course  of  navigation,  they  would 
be  undertaking  a  larger  liability  than  they  intend.  The  facts  show  that 
the  damage  occurred  in  the  ordinary  course  of  events,  and  that  there 
was  no  accident  Though  the  result  was  an  unexpected  one,  it  was 
the  consequence  of  expected  circumstances.  The  vessel  being  "  hog- 
ged," that  is,  strained  all  over,  the  injury  arose  from  the  weight  of 
the  loaded  vessel  pressing  on  the  beach,  and  not  from  any  sunken 
rock.  The  case  is  in  nowise  different  from  that  of  a  strain  received 
by  a  ship  from  the  water  while  at  sea.  On  principle,  therefore,  the 
underwriter  is  not  liable.  Nor  do  the  authorities  show  him  to  be  so. 
Damages  resulting  from  the  ordinary  employment  of  a  vessel  are  dis- 
tinctly stated  by  the  text-writers  not  to  render  the  insurer  liable,  3 
Kent's  Commentaries,  248 ;  1  Phillips'  Insurance,  626.  The  nearest 
case  to  the  present,  in  which  the  underwriters  were  held  liable,  is  that 
of  Bishop  V.  Pentlandy  7  B.  &  C.  219 ;  s.  c.  6  Law  J.  Rep.  K.  B.  6, 
where  a  vessel  was  in  harbor,  and  by  the  breaking  of  a  rope  when 
the  tide  left  her,  she  was  blown  over  and  injured.  There,  the  court 
held  that,  though  the  ultimate  cause  of  the  damage  was  the  negligence 
of  the  crew,  the  proximate  cause  was  peril  of  the  sea.  In  Fletcher  v. 
Inglis^  there  is  nothing  inconsistent  with  the  principle  laid  down  by 
the  text-writers.  In  Bishop  v.  Pentland^  in  jDevauz  v.  TAnson^  in 
Phillips  V.  Barber^  and  in  Carruthers  v.  Sydebotham^  4  M.  &  S.  77, 
there  was  accident.  In  Wells  v.  Hopwood^  3  B.  &  Ad.  20,  the  ma- 
jority of  the  judges  held  that  there  was  a  loss  by  the  perils  of  the 
sea,  because  there  was  an  accident.  But  in  the  present  case  there 
.was  no  accident  In  Heame  v.  Edmunds^  1  B.  &  B.  388,  where  a 
vessel  took  the  ground  in  the  ordinary  course  of  her  voyage,  it  was 
held  that  there  was  no  stranding  for  which  the  insurer  was  liable. 
On  authority,  therefore,  as  well  as  principle,  it  appears  that  the  un- 
derwriter takes  upon  himself  the  liability  for  all  fortuitous  accidents 
arising  from  perils  of  the  sea,  but  does  not  make  himself  responsible 
for  what  happens  under  ordinary  circumstances. 

Tomlimonj  in  reply. 

Jervis,  C.  J.  I  am  of  opinion  that  the  loss  in  this  case  did  not 
occur  by  the  perils  of  the  seas  insured  against,  by  what  is  ordinarily 
called  the  "  wear  and  tear  "  of  the  vessel.  No  doubt  the  question  is 
of  some  importance,  but  looking  at  the  passages  in  Kent,  and  the 
other  text-writers,  we  must  take  it  as  well  understood  that  there  must 
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be  something  fortaitoas,  accidental,  and  not  necessary,  arising  from 
the  ordinary  coarse  of  the  voyage,  in  order  to  make  the  underwriters 
liable.  Here  the  vessel  had  an  ordinary  cargo,  and  was  on  an  ordi- 
nary voyage.  The  tide  rose  and  fell  as  most  have  been  expected. 
Nothing  fortnitons  or  unexpected  occurred.  I  think,  therefore,  that 
there  is  nothing  here  i^hicn  can  be  referred  to  the  perils  insured 
against.  If  the  assured  could  recover  here,  it  would  amount  to  mak- 
ing the  underwriters  Uable  for  wear  and  tear  and  ordinary  repairs. 

Maule,  J.  I  entirely  concur  with  his  lordship.  The  books  show  the 
distinction  between  cases  of  stranding  that  do  and  those  that  do  not 
fall  within  ^  perils  of  the  sea."  The  consequence  of  holding  the  de- 
fendant liable  would  be  that  the  regular  annual  repairs  of  a  vessel 
would  be  comprehended  within  the  losses  insured  against.  In  Fletcher 
V.  Inglis  the  circumstances  were  like  those  of  the  present  case.  But 
there  was  one  circumstance  there  which  is  not  to  be  found  here, 
and  the  want  of  which  is  the  ground  of  our  decision.  There,  there 
was  a  casus  fortuituSj  namely,  the  swell  which  set  in  in  the  harbor,  and 
after  which  the  knees  of  the  vessel  were  found  to  be  broken.  That 
circumstance  was  the  ground  on  which  that  case  was  decided.  That  is 
quite  consistent  with  Air.  Scarlett's  argument  on  the  motion  for  a 
rale  nisi  for  a  new  triaL  He  put  the  case  as  one  of  ordinary  wear 
and  tear,  and,  therefore,  as  not  coming  within  a  loss  by  perils  of  the 
sea.  The  court  seemed  to  take  time  to  deliberate  whether  the  case 
came  within  the  principle  admitted  by  the  learned  counseL  On  con- 
sideration, they  thought  it  depended  upon  the  extraordinary  and  ac- 
cidental circumstance  of  the  swelL  Suppose,  instead  of  the  swell, 
there  had  been  a  violent  storm,  and  the  vessel  had  been  dashed 
against  a  rock,  the  court  could  not  have  said  that  that  was  a  loss  in 
the  ordinary  course  of  navigation.  And  how  do  these  two  cases  dif- 
fer ?  The  principle  upon  which  Fletcher  v.  Lifflis  was  decided  is  inap- 
plicable here.  Here  the  vessel  took  the  ground  exactly  as  was  in- 
tended.    The  essential  circumstance  of  that  case  is  wanting  here. 

Cresswell,  J.  and  Williams,  J.  concurred. 

Judgment  for  the  defendant 


IN  THE  EXCHEQUER  CHAMBER. 

The  South-Eastern  Railway  Company  r.  Richardson.^ 

Febmaiy  5, 1852. 

Lands  Glomes  Consolidation  Act  —  Compensation  for  Lands  taken  or 

injured  under  Section  68  —  Costs  of  Inquiry. 

The  defendants,  a  railway  company,  hj  'their  woilu,  injnriooslj  affected  the  lands  of  the 
plaintiff.    They  offered  nim  60i.  compensation.    A  jury,  summoned  porsnant  to  the  pro- 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  1 22 ;  16  Jur.  151.    Coramty  Parke,  B.,  Patteson,  J., 
AldebsoKi  B.,  CoLEsiDaE,  J.,  WzoHTMAK,  J.,  Erle,  J.,  Platt,  B.,  and  Mastin,  B. 
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Tisions  of  the  statute  8  &  9  Vict.  c.  18,  (the  Lands  Clauses  Consolidation  Act,)  assessed 
the  compensation  at  215/. :  — 

Bdd,  that  the  plaintiff  was  entitled  to  recoTer  in  an  action  of  debt  against  the  company  the 
costs  of  the  inquiry  as  well  as  ^e  amount  of  the  compensation ;  for  although  the  proceeding 
was  under  s.  68,  which  makes  no  provision  as  to  the  costs  of  the  inquiry,  ^rct  that  section, 
by  reference,  embodies  into  itself  s.  51,  which  provides  for  giving  the  daimant  the  costs 
of  the  inquiry  where  the  jury  assess  a  larger  sum  for  compensation  than  the  sum  offered 
by  the  promoters  of  the  undertaking. 

This  was  a  writ  of  error,  brought  by  the  defendants  below  on  the 
judgment  of  the  Court  of  Common  rleas,  on  a  demurrer  to  the  de- 
claration. The  action  was  debt  to  recover  2152.,  the  amount  assessed 
by  a  jury  as  compensation,  under  the  statute  8  &  9  Vict.  c.  18,  s.  68, 
to  the  plaintiff,  for  injuries  affecting  his  lands  caused  by  the  works 
of  the  defendants,  and  also  243^  1^.  3d.j  the  costs  of  the  inquiry  be- 
fore the  jury. 

The  defendants  paid  into  court  the  amount  of  the  inquisition,  but 
demurred  the  plaintiff's  right  to  recover  the  costs. 

The  declaration,  which  stated  that  the  defendant  had  previously 
offered  60/.  as  compensation,  is  fully  set  out  in  the  report  of  the  case 
in  the  court  below,  20  Law  J.  Rep.  (n.  s.)  C.  P.  236 ;  s.  c.  6  Eng. 
Rep.  426.  The  Court  of  Common  Pleas  gave  judgment  for  the 
plaintiff. 

Watson^  for  the  plaintiffs  in  error,  the  defendants  below.  The 
plantiff  below  is  not  entitled  to  recover  from  the  company  the  coats 
of  the  inquiry,  which  took  place  under  s.  68,  of  the  8  &  9  Vict  c.  18^ 
the  Lands  Clauses  Consolidation  Act^  No  provision  is  made  in 
that  section  for  entitling  the  landowner  to  costs  in  cases  where  a  jury 
is  summoned.  Such  a  provision  must  have  been  intentionally  omit* 
ted,  as  there  is  a  subsequent  part  of  the  section  which  entities  the 


1  8  &  9  Vict  c.  18,  8.  68.  ^  1£  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  inter^  therein,  which  shall  have  been  taken  for,  or  in- 
jonouslv  affected  by,  the  execution  of  the  works,  and  for  which  the  promoters  of  the 
nndertasing  shall  not  have  made  compensation  under  the  proyistons  of  this  or  the  spe- 
cial act,  or  any  act  incorporated  therewith,  and  if  the  compensation  claimed  in  such  case 
shall  exceed  ike  sum  of  50/.,  such  party  may  haye  the  same  settled  cither  by  arbitra- 
tion or  by  the  verdict  of  a  jury,  as  he  shall  think  fit;  and  if  such  party  desire  to  have 
the  same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  ^ve  notice  in  writing  to 
the  promoters  of  the  undertaking  of  such  his  desire,  stating  m  such  notice  the  nature 
of  the  interest  in  such  lands  in  respect  of  which  he  claims  compensation,  and  the  amount 
of  the  compensation  so  chumed  therein ;  and  unless  the  promoters  of  the  undertaking 
be  willing  to  pay  the  amount  of  compensatian  so  claimed,  and  shall  enter  into  writ- 
ten agreement  ror  that  purpose  witnin  twenty-one  days  after  the  receipt  of  any  such 
notice  from  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration,  in  the  man- 
ner herein  provided ;  or  if  the  party  so  entitled  as  aforesaid  dedre  to  have  such  ciuestion 
of  compensation  settled,  by  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writins  of 
such  his  desire  to  the  promoters  of  the  undertaking,  stating  such  particulars  as  afore- 
said ;  and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  enter  into  a  written  agreement  for  that  purpose,  they 
shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  juiv  for  settling  the  same,  in  manner  herein  provided ;  and  in  de- 
fault thereof,  they  shall  be  liable  to  pay  to  the  party  so  entitied  as  aforesaid  the  amount 
of  compensation  so  claimed,  and  the  same  may  be  recovered  by  him,  with  costs,  by 
action  in  any  of  the  superior  courts. " 


» 
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landowner  to  recover  the  amount  demanded,  with  costs,  in  case  the 
company  neglect  to  summon  a  jmy.  There  was  no  necessity  on  the 
part  of  the  company  to  make  an  offer  of  any  amount  of  compensa- 
tion. The  provision  as  to  assessing,  by  means  of  a  jury  or  arbitrator, 
compensation  for  lands  about  to  be  taken  by  the  company  or  injuries 
about  to  be  inflicted  by  their  works  (which  are  comprised  in  ss.  38  to 
56,  both  inclusive)  do  not  apply  to  cases  where  the  lands  have  already 
been  taken  or  already  injured  by  the  company.  The  sole  provision  as  to 
giving  compensation  for  past  takings  or  injuries  is  contained  in  sect.  68. 
The  enactment  as  to  lands  to  be  taken  and  as  to  lands  taken  vary  mate- 
rially. Sect.  88,  directs  the  promoters,  in  the  case  of  lands  to  be  taken 
by  them,  to  state  what  amount  they  are  willing  to  give  by  way  of  com- 
pensation before  the  jury  is  summoned ;  and  sect.  51,  says,  that  in 
every  such  inquiry  before  a  jury,  where  the  jury  gave  a  greater  sum 
than  the  sum  previously  offered  by  the  promoters  of  the  undertaking 
as  compensation,  all  the  costs  of  the  inquiry  shall  be  borne  by  the 
promoters.  Now,  under  sect.  68,  it  is  not  necessary  for  the  promot- 
ers, in  the  case  of  lands  already  taken  or  injured,  to  make  any  pre- 
vious offer  of  an  amount  of  compensation.  If  no  offer  had  been 
made  by  the  promoters,  sect.  51,  could  not  possibly  apply. 

[  Alderson,  B.  If  no  offer  is  made,  is  not  the  verdict  of  the  jury 
given  for  a  greater  sum  than  the  sum  previously  offered  ?] 

The  jury  mi^t  have  found  that  no  damage  had  been  sustained. 
The  Queen  v.  ITie  Lancaster  and  Preston  Junction  Bmlway  Compa/ny^ 
6  Q.  B.  Rep.  759 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Q.  B.  84.  It  has  been 
decided  that  the  notice  required  by  sect  38,  is  not  necessary  to  be 
given  in  proceedings  under  sect.  6§.  Railstone  v.  Ifie  Yorkj  Ifewcas^ 
tie,  and  Berwick  Kailway  Company^  19  Ibid.  464. 

[Patteson,  J.     There  was  no  question  there  as  to  costs. 

Coleridge,  J.  The  Court  of  Common  Pleas  below  seem  to  have 
taken  up  the  doubt  I  expressed  in  the  case  you  have  cited. 

Alderson,  B.  By  section  68,  the  matter  is  to  be  settled  by  a  jury 
summoned  in  the  manner  ^  herein  provided ;''  that  must  mean  as 
provided  in  the  previous  sections,  as  there  is  no  subsequent  provision 
as  to  summoning  a  jury. 

Parke,  B.  It  must  mean  the  previous  sections.  Severed  of  the 
previous  sections  are  applicable.  Why  is  not  the  clause,  sect  51,  as 
to  costs,  applicable  also  ?  If  it  be  not,  this  would  be  the  consequence, 
that  if  the  company  take  the  land  without  negotiation  they  might 
get  off  without  costs,  but  if  they  proceed  properly  and  bargain  for  it, 
they  would  be  liable  for  costs.] 

Costs  cannot  be  given  without  express  words  in  an  act  of  parlia- 
ment. CorrigaU  v.  The  London  and  BlackwaU  Railway  Company^ 
5  Man.  &  G.  219 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  C.  P.  209. 

Buttf  for  the  defendant  in  error,  the  plaintiff  below,  was  not  called 
upon. 

Parke,  B.  We  are  aU  of  opinion  that  the  judgment  must  be  af- 
firmed, upon  a  very  clear  view  of  the  provisions  of  the  statute.     The 
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plaintifTs  lands  have  been  injuriously  affected  by  the  execution  of 
the  works  of  the  defendants,  and  they  the  promoters  have  made  no 
satisfaction  for  the  injury,  under  the  earlier  provisions  of  the  act. 
The  plaintif]^  therefore,  is  clearly  entitled  to  have  compensation  given 
him  under  sect  68.  Now,  that  section  provides  for  three  states  of 
things :  First,  where  the  amount  claimed  is  under  50/.,  then  the  com- 
pensation must  be  settled  before  two  justices.  Secondly,  where  the 
claim  exceeds  50/.  and  the  claimant  chooses  to  have  the  amount  set- 
tled by  arbitration,  the  provision  is,  that  <<  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided. "  There  are  no  subsequent 
provisions  in  the  act  for  arbitration ;  therefore,  this  part  of  the  section 
must  refer  to  the  previous  provisions  with  respect  to  arbitration,  and 
among  them  there  is  a  clause  as  to  the  costs  of  arbitration.  Thirdly, 
sect.  68,  provides,  that  if  a  party  chooses  to  have  the  claim  settled 
by  a  jury,  a  warrant  is  to  be  issued  by  the  company  to  the  sheriff, 
"  to  summon  a  jury  for  settling  the  same  in  the  manner  herein  pro- 
vided." There  is  no  subsequent  provision  in  the  act  for  summon- 
ing a  jury.  The  provisions  respecting  the  summoning  a  jury  are 
contained  in  ss.  ol,  52,  and  other  clauses.  Sect.  68,  therefore, 
clearly  applies,  amongst  others,  to  ss.  51,  and  52 ;  and  sect  51,  pro- 
vides that  on  every  inquiry  before  a  jury  under  this  statute  (for  that 
is  the  meaning  of  the  expression  "  on  every  such  inquiry  ")  "  where 
the  verdict  of  the  jury  shall  be  given  for  a  greater  sum  than  the  sum 
previously  offered  bv  the  promoters  of  the  undertaking,  all  the  costs 
of  such  inquiry  shall  be  borne  by  the  promoters  of  the  undertaking. " 
This  is  a  case  in  which  it  is  averred  by  the  declaration  that  an  offer 
had  been  made  by  the  company  of  60/.,  and  that  a  verdict  has  been 
given  for  a  ^eater  sum.  We  think,  therefore,  that  the  plaintiffs  are 
entitled  to  their  costs  of  the  injury  in  consequence  of  sect  68,  incor- 
porating sections  51,  and  52,  into  itself.  It  is  not  necessary  for  us  to 
say  what  the  decision  would  have  been,  if  offer  had  been  made  by 
the  company.  It  was  urged  in  argument  that  there  was  a  provision 
as  to  costs  in  sect.  68,  itself,  limited  to  a  certain  event  only ;  and 
that,  therefore,  it  cannot  be  supposed  that  a  claimant  is  to  have  costs 
in  any  other  event  But  it  was  necessary,  in  the  case  where  the 
promoters  neglect  to  summon  a  jury,  that  the  mode  of  getting  the 
costs  should  be  specified,  as  such  a  case  would  not  fall  within  either 
the  jury»or  arbitration  clauses  of  the  statute,  so  as  to  enable  him  to 
get  his  costs  under  these  provisions.  It  is  not  necessary  for  us  to  say 
whether  we  concur  in  the  opinion  of  the  Court  of  Common  Pleas, 
that  the  case  of  Hailstone  v.  The  Yorky  Newcastle^  and  Berwick  RaiU 
way  Company  was  wrongly  decided,  for  that  case  may  be  good  law, 
and  yet  the  decision  in  this  case  may  be  also  correct 

Judgment  affirmed. 
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February  4,  5, 1852. 

Account  —  Tenants  in  Common  —  Apportionment  of  Rent  —  Declaror 

tion  in  Account  —  Form  —  Reasonable  Time. 

A  declaration  in  account  stated  that  A  and  B  the  tenants  in  common  in  fee,  made  a  lease 
'  with  a  general  covenant  on  the  part  of  the  lessee  to  pay  the  rent  (without  a  saying  to 
whom^  on  Michaelmas  and  Ladjdaj.  A  died,  and  on  tne  fbllowing  Ladyday,  the  tenant 
paid  half  a  year's  rent  to  B.  It  appeared  at  the  trial  that  B,  the  pUintifT,  the  heir  at  law 
cf  A,  received  128. 6(f.  from  B ;  but  he  claimed  6/.  5s.  which  was  the  amount  of  half  of  the 
half  year's  rent :  — 

ffdd,  that  the  judge  rightly  directed  the  inry  that  B  had  received  more  than  his  share  of  the 
rent,  and  that  he  was  accountable  to  the  plaintiff  for  the  excess. 

That  the  Statute  of  Apportionment,  4  Will.  4,  c.  22,  does  not  apply  as  between  the  execa- 
tor  and  heir  of  a  tenant  in  fee — confirming  BrowM  t.  Amydf  3  Hare,  173;  a.  c.  19 
Law  J.  Bep.  (n.  b.)  Chanc.  232  { — 

That  as  the  demise  purported  to  be  a  joint  demise  by  tenants  in  common,  with  a  general  red- 
dendum not  spedfjring  to  whom  the  rent  was  payable,  the  rent  followed  the  levenlon,  and 
on  the  death  of  A,  the  reversion  was  split,  and  the  plaintiff  became  entitled  to  his  share  of 
the  rent: — 

Hdd,  also,  on  motion  in  arrest  of  judgment  that  the  declaration  which  was  in  the  usual  form 
was  good,  without  an^  allegation  that  after  a  request  to  account,  a  reasonable  time  bad 
elapMd  before  ^e  action  was  brought 

Account.  The  declaration  stated  that  whereas  one  Thomas  Beer 
seized  in  his  demesne  as  of  fee  of  and  in  one  undivided  moiety  or 
half  part,  the  whole  in  moieties  to  be  divided,  of  and  in  certain  closes 
or  pieces  or  parcels  of  land,  &;c.  situate  in  the  parish  of  Leigh,  in  the 
county  of  iJorset,  and  being  so  seized  as  aforesaid,  he,  the  said 
Thomas  Beer,  afterwards,  to  wit,  on  the  8tb  of  March,  1848,  died 
seized  thereof.  Whereupon  and  whereby  the  said  undivided  moiety 
or  half  part  of  and  in  the  said  closes,  ice.  then  descended  and  came  to 
the  said  plaintiff,  as  son  and  heir  of  one  William  Beer,  who  was  a 
brother  of  the  said  Thomas  Beer,  and  thereby  the  plaintiff  then  be- 
came and  was  seized,  of  and  in  the  same  undivided  moiety  or  half 
part,  the  whole  in  moieties  to  be  divided,  of  and  in  the  said  closes,  &c 
in  his  demesne  as  of  fee,  and  the  defendant  during  all  the  time  afore* 
said  held  the  said  closes,  ice  together  with  the  plaintiff  as  tenants  in 
common.  And  the  defendant  had  also,  during  all  the  time  aforesaid, 
the  care  and  management  of  the  whole  of  the  said  closes,  &c.  to  re- 
ceive and  take  the  rents,  issues,  and  profits  thereof  as  bsiiliif  of  the 
said  plaintiff  of  what  he  received  more  than  his  just  share  and  pro- 
portion thereof,  to  render  a  reasonable  account  thereof  to  the  said 
plaintiff,  and  his  said  share  thereof  when  the  said  defendant  should 
be  thereunto  afterwards  requested  according  to  the  form  of  the  sta- 
tute, &c.,  and  although  the  defendant  during  the  time  aforesaid  re- 
ceived more  than  his  just  share  and  proportion  of  the  rents,  issues* 
and  profits  of  the  said  closes,  &c.,  and  the  said  plaintiff's  share  thereof, 

1  21  Law  J.  Bep.  (n.  s.)  C.  F.  124 ;  16  Jur.  228. 
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(that  is  to  Bay)  the  whole  of  the  rents,  issues,  aad  profits  of  the  said 
closes,  &C.,  yet  the  defendant,  although  he  was  afterwards,  to  wit,  on 
the  18th  of  October,  1849,  requested  by  the  plaintiff  so  to  do,  hath 
not  yet  rendered  a  reasonable  account  to  the  said  plaintiff  of  the  said 
rents,  issues,  and  profits  so  received  as  aforesaid,  or  either  of  them  or 
any  part  thereof,  or  of  the  said  share  of  the  said  plaintiff  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  &c. 
Wherefore,  &c. 

Pleas,  first,  that  the  said  Thomas  Beer  was  not  seized  of  any  such 
undivided  moiety  of  the  said  several  closes,  &c.  in  the  declaration 
mentioned,  or  any  or  either  of  them. 

Secondly,  that  the  said  several  closes,  &c  in  the  declaration  men- 
tioned, did  not,  nor  did  any  or  either  of  them  descend  or  come  to  the 
plaintiff  as  son  and  heir  of  the  said  William  Beer  in  the  decla- 
ration alleged  to  hdve  been  the  brother  of  the  said  Thomas  Beer,  as 
the  plaintiff  hath  above  alleged,  or  in  any  other  manner  whatsoever, 
nor  was  the  plaintiff  ever  seized  in  his  dem^ne  as  of  fee  of  and  in  the 
said  undivided  moiety  or  half  part  of  or  in  the  said  closes,  &c.,  as  the 
plaintiff  in  his  declaration  has  alleged. 

Thirdly,  that  the  said  defendant  did  not  hold  the  said  closes,  &c. 
or  any  part  thereof,  with  the  plaintiff  as  tenants  in  common  as  in  the 
declaration  alleged. 

Fourthly,  that  the  defendant  had  not  during  the  time  mentioned 
in  the  declaration,  or  at  any  other  time,  the  care  and  management  of 
the  whole  of  the  said  closes,  &c.,  or  of  any  or  either  part  thereof,  to 
receive  and  take  the  rents,  &c.,  or  as  bailiff  of  the  plaintiff  of  what  he 
received  more  than  his  just  share  and  proportion  of  the  same  to  ren- 
der a  reasonable  account  of  the  same  to  the  plaintiff  and  his  just  share 
thereof  in  manner,  &c. 

Fifthly,  that  the  defendant  never  did  receive  more  than  his  just 
share  and  proportion  of  the  rents,  &c.,  or  of  any  or  either  part  thereof 
in  manner.  Sec 

Sixthly,  that  the  defendant  was  not  on  the  day  and  year  in  that 
behalf  mentioned  in  the  declaration  or  any  time  before  the  commence- 
ment of  this  suit  reasonably  requested  by  the  plaintiff  to  render  any 
account  to  the  plaintiff  of  the  said  rents,  &c.  so  received  as  in  the  said 
declaration  mentioned. 

Seventhly,  that  the  defendant  heretofore,  to  wit,  when  and  as  soon 
as  he  was  thereunto  requested  by  the  plaintiff,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  18th  of  October,  1849,  did 
duly  render  a  reasonable  account  to  the  plaintiff  of  all  rents,  &c.  re- 
ceived by  the  defendant  bein^  more  than  his  just  share,  and  of  the 
said  share  of  the  said  plaintifi  according  to  the  form  of  the  statute, 
&c     Verification. 

Replication.  Taking  issue  on  the  first,  second,  third,  fourth, 
fifth,  and  sixth  pleas.  As  to  the  last  plea,  that  the  defendant  did  not 
render  a  reasonable  account  to  the  plaintiff  of  the  rents,  &c.,  as  in 
that  plea  alleged. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Dorsetshire  Sum- 
mer Assizes,  1851,  a  deed  was  put  in  purporting  to  convey  the  land 

VOL.   IX.  40 
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to  Thomas  Beer  and  Adam  Wanren  Beer,  as  tenants  in  common  in 
fee.  An  agreement,  dated  the  31  st  of  Jannary,  1845,  was  entered 
into  between  T.  Beer  and  A.  W.  Beer  of  the  one  part,  and  Benjamin 
Neal  of  the  other  part,  which,  with  respect  to  the  payment  of  rent, 
was  as  follows : — "  Whereby  T.  Beer  and  A.  W.  Beer,  in  considera- 
tion of  the  rents  and  agreements  hereinafter  reserved  and  contained, 
agree  to  let,  and  B.  Neal  agrees  to  take,  for  the  term  of  five  years,  to 
commence  from  the  2dth  day  of  March  next,  if  the  estate  and  inte- 
rest of  the  said  T.  Beer  and  A.  W.  Beer  shall  so  long  continue,  at  the 
clear  yearly  rent  of  135/.,  all  that  messuage  and  land,  &c.,  containing 
in  the  whole  ninety-four  acres,  including  Founts  Common,  which 
contains  thirty-four  acres,  reserving  to  the  said  T.  Beer  and  A.  W. 
Beer,  aU  timber,  Sec.  growing  on  the  said  premises.  The  said  yearly 
rent  of  135/.  to  be  paid  half-yearly  on  the  ^th  day  of  September,  and 
the  25th  day  of  March,  in  every  year,  (free  from*  all  parliamentary 
and  parochial  rates  and  taxes  whatsoever,  except  the  land-tax  and 
the  landlord's  assessment  *to  the  property  tax,)  the  first  half-yearly 
payment  of  such  rent  to  be  made  on  the  29th  day  of  September  next 
ensuing.  And  the  said  B.  Neal  doth  hereby  promise  and  agree  that 
he  will  wdl  and  truly  pay  the  said  rent  of  135/.  at  the  time  and  in 
manner  aforesaid.''  The  agreement  contained  other  clauses  as  to  the 
manner  in  which  the  land  was  to  be  cultivated. 

Evidence  was  adduced  of  the  death  of  Thomas  Beer,  and  that  the 
plaintiff  William  Beer  was  his  heir  at  law.  It  was  then  proved  that 
the  tenant  Neal,  at  the  quarterday  next  ensuing  the  death  of  T.  Beer, 
paid  half  a  year's  rent  to  A.  W.  Beer ;  that  he  took  the  whole  rent, 
except  12s.  6rf.,  which  he  gave  back  to  Neal  as  the  proportion  of  rent 
belonging  to  the  plaintiff.  A.  W.  Beer  valued  Founts  Common  at 
25/.  a  year.  ^ 

His  lordship  told  the  jury  that,  in  his  opinion,  there  was  evidence 
that  the  defendant  had  received  more  than  his  share  of  the  rent,  and 
that  he  was  accountable  to  the  plaintiff  for  the  excess.  The  jury 
found  a  verdict  for  the  plaintiff  on  all  the  issues. 

In  Michaelmas  term,  1851, 

Butt  obtained  a  rule  to  show  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had  on  the  ground  of  misdirection,  or  for 
arresting  the  judgment 

Ball  and  Hake  now  showed  cause.  The  Statutes  of  Apportion- 
ment, 11  Geo.  2,  c.  19,  and  4  Will.  4,  c.  22,  direct  an  apportionment 
of  rent,  &c.,as  between  individuals  representing  conflicting  interests; 
but  here  it  is  sought  to  apply  the  provisions  of  4  WiU.  4,  c.  22,  as  be- 
tween the  representative  of  the  real  and  the  representative  of  the  per^ 
sonal  estate  of  the  tenant  in  fee.  The  2d  section  enacts,  that  "  all 
rents  service,  reserved  on  any  lease  by  a  tenant  in  fee  or  for  any  life 
interest,  &a,  shall  be  apportioned  so  and  in  such  manner  that  on  the 
death  of  any  person  interested  in  any  such  rents,  &c,  or  in  the  estate, 
&c,  out  of  which  the  same  shaD  be  issuing  or  derived,  or,  on  the  de- 
termination by  any  other  means  whatsoever  of  the  interest  of  any 
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such  person,  he  or  she,  and  his  or  her  execatora,  administrators,  or 
assigns,  shall  be  entitled  to  a  proportion  of  such  rents,"  &c.  The 
apportionment,  therefore,  b  made  to  depend  upon  the  determination, 
by  death,  or  by  any  other  means,  of  the  interest  of  any  such  person* 
But  on  the  death  of  Thomas  Beer  there  was  no  determination  of  an 
interest.  For  his  estate  did  not  determine,' but  devolved  to  his  heir 
at  law  upon  his  death.  The  tenant  in  fee  in  the  2d  section,  which 
reserves  the  rent  service,  is  not  comprehended  in  the  words  "  upon 
the  death  of  any  person  interested  in  any  such  rents."  This  con- 
struction was  adopted  by  Sir  J.  Wigram,  V.  C,  in  deciding  the  case 
of  Brovm  v.  Amyotj  3  Hare,  173 ;  s.  c.  13  Law  J.  Rep,  (n.  s.)  Chanc* 
233,  which  is  an  authority  expressly  in  point  for  the  plaintifl^  Theui 
as  to  the  objection  that  this  is  a  joint  demise  by  tenants  in  common^ 
it  is  to  be  collected  from  the  authorities,  that  where  tenants  in  com- 
mon concur  in  a  lease,  although  using  joint  words,  it  operates  in  con- 
struction of  law  as  the  several  demise  of  each  tenant  in  common  for 
his  respective  interest,  RolL  Abr.  877,  Bac:  Abr.  tit.  <^  Joint  Tenant," 
(H.)  ^  The  joint  words  of  the  parties  shall  be  taken  respective  and 
severally  in  respect  of  the  several  interests  of  the  grantors ;  as  if  two 
tenants  in  common  join  in  a  grant  of  a  rent-charge,  yet,  in  law,  this 
grant  shall  be  several,  although  the  words  are  joint,"  5  Bep.  7.  The 
same  doctrine  is  recognized  in  Doe  d.  Poole  v.  Erringion^  1  Ad.  & 
E.  750 ;  8.  c.  3  Law  J.  Bep.  (n.  s.)  K.  B.  215,  and  referred  to  by  Lord 
Denman  in  Bume  v.  Ckimbridge^  1  Moo.  &  B.  539. 

[Maule,  J.  If  two  tenants  in  common  jointly  constitute  a  bailiff, 
and  one  dies,  the  survivor  alone,  it  is  said,  shall  have  the  action  of 
account.] 

If  he  recovered  against  the  bailiff  it  would  be  iox  the  benefit  of  the 
heir  and  himself  equally,  Leigh  v.  Shepherd^  2  B.  &  B.  465.  But 
here  the  bailiff  is  not  constituted  by  the  tenants  in  common ;  but  by 
the  statute  the  one  sues  the  other  tenant  in  common  as  bailift  In 
ChcUlaner  v.  Daviesy  1  Ld.  Baym.  404,  Blencowe,  J.  says,  '^  If  two 
tenants  in  conunon  join  in  a  lease,  if  this  be  pleaded  as  their  joint 
lease,  it  is  ill ;  and  though  it  appears  to  the  court  that  it  has  its  ope- 
ration as  several  leases,  yet  the  party  not  having  pleaded  it  so,  the 
court  will  not  adjudge  it  against  the  party's  plea."  Upon  the  death 
of  Thomas  Beer  his  share  of  the  reversion  descended  to  the  plaintiff 
as  his  heir  at  law,  and  the  rent  followed  the  reversion  as  inseparably 
incident  to  it,  according  to  the  maxim,  '^  Accessorium  non  ducUj  sed 
sequitum  suum  principalem.^^  In  Piatt  on  Leases,  p.  136,  it  is  said, 
^  It  seems  better  that  the  demise  should  be  joint,  with  one  reddendum 
of  the  entire  rent  to  the  lessors,- simply,  which  will  not  prevent  their 
taking  it  as  tenante  in  common,  the  rent  following  the  reversion." 
That  is  precisely  the  form  adopted  here ;  and  it  is  said,  '^  If  a  lessor 
reserve  a  rent  generally  without  showing  to  whom  it  shall  go,  it  shall 
go  to  his  heirs,"  Co.  Litt  47,  a. 

The  manner  of  stating  the  tenancy  in  common  is  in  conformity 
with  the  precedents  coUected  in  1  Wentworth,  PL  81,  and  3  Chitt 
PL  565.  In  Easan  v.  Henderson,  12  Q.  B.  Bep.  986;  s.  c.  18  Law  J. 
Bep.  (n.  b.)  Q*  B.  69,  there  is  ilie  allegation  in  the  declaration  that  a 
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leasonable  time  had  elapsed,  but  it  does  not  occur  in  the  older  cases. 
Wheeler  w.  Harney  Willes,  208;  Godfrey  v.  Saunders j  3  Wils.  73; 
and  Baxter  w  Bbzier^  5  Bing.  N.  C.  ^ ;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
C.  P.  169. 

BuU  and  Ffooks^  contra.  ^  Tenants  in  conunon  shall  recover  joint- 
ly their  damages,  and  in  covenant  they  shall  sue  jointly,  for  that  the 
action  is  in  the  personalty,"  Co.  Litt  198,  b.  Doe  d.  Poole  v.  jEJr- 
rtngton  and  the  other  cases  are  reviewed  in  Doe  d.  CampbeU  v.  Bmn" 
UtoUj  19  Law  J.  Rep.  (n.  s.)  Q,  B.  99,  where  the  court  was  divided 
in  opinion ;  but  the  result  was  that  the  lessors  of  the  plaintiff  were 
held  entitled  to  recover.  Tenants  in  common  join  in  mixed  actions, 
as  waste ;  so  must  it  be  when  they  have  let  lands  to  a  tenant  In 
Foley  V.  Addenbrooke^  5  Q.  B.  B;ep.  197 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Q.  B.  163 ;  and  Wetherall  v.  LangstoUj  1  Exch.  Rep.  634 ;  s.  c.  17 
I^w  J.  Rep.  (n.  s.)  Exch.  338,  it  is  said  that  when  there  are  several 
covenantees  aU  must  join.  The  construction  of  the  lease  is,  that  it  is 
a  joint  covenant,  and  being  a  personal  covenant  with  the  lessors,  the 
defendant  would  hold  as  survivor  and  trustee  for  the  plaintiff. 

[Maule,  J.  In  the  cases  cited  they  sued  on  express  covenants. 
Here  the  reddendum  is  of  so  much  rent,  and  the  law  must  say  to 
whom  the  rent  is  payable.] 

There  are  no  circumstances  here  to  raise  the  relation  of  bailiff  The 
plaintiff  is  not  entitled  to  any  portion  of  the  rent,  but  the  right  to  the 
whole  rent  survived  to  the  defendant  If  the  defendant  received  the 
rent  as  trustee  for  the  plaintiff,  his  remedy  would  be  in  equity.  The 
declaration  is  bad  for  want  of  an  allegation  that  T.  Beer  and  A.  W. 
Beer  were  tenants  in  common. 

[Maule,  J.  It  does  not  appear  that  that  objection  was  taken  at 
the  trial.] 

It  is  also  bad  for  want  of  an  allegation  that  a  reasonable  time  had 
elapsed  after  the  demand  of  the  account,  and  before  the  writ  issued. 
In  Eason  v.  Henderson  the  declaration  contained  such  an  allegation, 
which  is  founded  on  the  consideration  that  where  a  person  is  caUed 
upon  to  account  as  bailiff,  and  those  accounts  may  be  of  a  compli- 
cated nature,  a  reasonable  time  should  elapse  before  action  brought 
There  is  no  breach  on  the  part  of  the  bailiff  till  a  reasonable  time  has 
elapsed. 

Maule,  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
Two  grounds  for  arresting  the  judgment  have  been  taken :  first,  that 
the  tenancy  in  common  was  not  sufficiently  alleged  in  the  declara- 
tion, but  this  was  not  insisted  upon  by  the  defendant  The  second 
ground  of  objection  was,  that  there  was  no  averment  in  the  declara- 
tion that  after  being  requested  to  account,  a  reasonable  time  had 
elapsed  before  the  action  was  commenced.  The  declaration  follows 
the  form  in  the  old  precedents,  and  I  think  the  effect  of  the  statute 
of  Anne  is  to  place  the  defendant  in  the  ordinary  situation  of  an  ac- 
countant, and  his  non-rendering  of  a  reasonable  account  after  demand 
is  alleged  here  as  the  ground  of  action.     The  statute  throws  on  the 
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bailiff  the  duty  to  accoant,  and,  by  receiving  more  than  his  share  of 
rent,  he  took  upon  himself  the  du^  to  account  upon  request  The 
allegation  of  a  request,  and  of  a  rejfusal  or  neglect  to  account  involves 
the  notion  of  a  reasonable  time  for  accounting  having  elapsed.  I 
think,  therefore,  that  the  declaration  is  good.  Then,  on  the  ground 
of  misdirection  it  was  said  that  Lord  Campbell  ought  not  to  have  left 
the  question  to  the  jury,  whether  the  defendant  had  received  more  than 
his  share  of  the  rent.  This  was  a  demise  by  two  tenants  in  common 
of  freehold  and  copyhold  land  at  an  entire  rent.  Although  there  was 
contradictory  evidence,  I  think  we  must  take  the  rent  of  Founts  Com- 
mon to  be,  at  least,  25L  per  annum,  and  the  defendant  received  one 
half-year's  rent  on  the  LadyAlay  last  after  the  death  of  Thomas  Beer. 
The  plaintiffs  phare  in  one  moiety  of  the  whole  rent ;  one  half  would 
be  12/.  10^.,  and  half  of  that,  6/.  5^.,  the  defendant,  therefore,  has  left  un- 
paid 6/.  5^.  less  125.  6(L  There  was,  therefore,  evidence  for  the  consi-* 
deration  of  the  jury  that  the  defendant  had  received  more  than  his  share, 
and  the  direction  of  the  learned  judge  was  perfectly  correct.  It  has 
also  been  contended  that  the  Statute  of  Apportionment,  4  Will.  4,  c. 
22,  applied ;  and  certainly,  if  that  view  could  be  supported,  the  action 
would  be  well  defended.  But  apportionment  cannot  take  place  be- 
tween the  executor  and  the  heir  of  a  tenant  in  fee.  It  could  not  have 
been  made  at  the  common  law,  and  it  appears  to  me  the  general 
scope  and  object  of  the  statute  did  not  interfere  with  the  operation 
of  the  common  law  under  circumstances  like  the  present  If  I  had 
any  doubt  on  this  subject,  which  I  have  not,  I  am  confirmed  in  my 
opmion  by  the  decision  of  Vice-Chancellor  Wigram  in  Brotv^n  v. 
Amyot  I  think,  therefore,  there  was  no  apportionment  of  the  rent, 
and  as  far  as  that  objection  goes  the  plaintiff  would  be  entitled  to 
one  half  of  the  half-year's  rent  But  it  is  said,  that  the  plaintiff  is 
not  entitled  to  recover  at  all,  because  the  lease  is  joint,  and  the  right 
to  the  whole  rent  survived  to  the  defendant  The  cases  cited  for  the 
proposition  show  that  where  an  indenture  or  other  instrument  does 
in  its  terms  necessarily  import  jointure,  the  covenantor  binds  himself 
to  the  covenantees  jointly,  and  in  the  event  of  death,  the  joint  nature 
of  the  covenant  does  not  disable  the  survivor  from  suing  alone,  and 
in  some  cases  persons  may  choose  to  have  joint  covenants,  although 
they  have  several  interests.  WetheraU  v.  Lanffston.  But  those  are 
quite  beside  the  cases  where  covenants  have  been  held  joint  or  seve- 
ml,  according  to  the  interest  of  the  covenantees  or  the  context  of  the 
indenture,  and  to  be  construed  according  to  the  intention  of  the  par- 
ties, as  it  is  to  be  collected  from  the  nature  of  their  interests.  To 
apply  those  principles  to  the  present  case,  the  instrument  purports  to 
be  a  joint  demise,  and  the  lessors  demise  a  joint  property,  but  the 
right  to  the  rent  arises  out  of  the  reddendum^  which  is  general,  '^  yield- 
ing and  paying"  so  much ;  the  persons  to  whom  the  rent  is  to  be 
paid  being  studiously  left  unnamed,  it  is  to  be  paid  to  those  who  are 
by  law  the  proper  persons.  In  other  words,  the  reddendum  gives  the 
rent  to  him  who  is  entitled  to  the  reversion.  This  is  a  right  of  ac- 
tion arising  out  of  the  nature  of  the  party's  interest  in  the  land,  and 
is  distinguishable  from  the  cases  where  the  rent  is  payable  by  per- 
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sonal  covenants  to  particular  persons.  The  defendant,  therefore,  hav* 
ing  on  the  25th  of  March,  after  the  death  of  the  ancestor  of  the  plain- 
tin,  received  one  half-year's  rent  of  Founts  Common,  which  we  must 
take  at  25L  a  year,  the  plaintiff  would  be  entitled  to  more  than  12s. 
6d,  out  of  that  half-year's  rent,  and  the  case  was  properly  left  to  tiie 

jury. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the  question  in 
arrest  of  Judgment,  I  do  not  think  that  the  allegation  of  reasonable 
time  in  tne  declaration  is  requisite.  It  has  been  urged  upon  the 
court,  that  great  practical  inconvenience  would  arise  unless  the  alle* 
gation  of  reasonable  time  was  inserted  in  the  declaration ;  but  I  do 
not  think  that  any  greater  inconvenience  is  likely  to  arise  in  this  case 
than  in  any  other,  where  a  person  is  bound  under  a  contract  to  pay 
a  sum  of  money.  As  to  the  apportionment  of  the  rent,  I  think  that 
in  Broum  v.  Amyoty  Vice-Chancellor  Wigram  came  to  a  right  con- 
clusion on  the  interpretation  of  the  statute  4  Will.  4,  a  22.  This 
brings  mB  to  the  last  point,  (an([  it  is  rather  singular  that  this  pointy 
which  must  frequently  have  occurred,  has  not  been  decided,)  whether 
the  rent  survived  to  A.  W.  Beer  upon  the  death  of  Thomas  Bear. 
This  depends  entirely  upon  what  is  the  effect  of  an  instrument  pur- 
porting to  be  a  joint  lease,  it  being  in  truth  a  lease  by  tenante  in 
common,  but  that  circumstance  not  appearing  upon  the  face  of  the 
lease ;  still  we  are  not  estopped  from  looking  beyond  the  instrument 
in  order  to  ascertain  the  relation  of  the  pcuiies  to  it,  when  consider- 
ing what  is  the  consequence  of  the  death  of  one  of  the  lessors.  The 
passage  cited  from  Bac  Abr.  ^  Tenants,"  (H.)  which  appears  to  have 
been  taken  from  Com.  Dig.  where  RoUe's  Abr.  is  referred  to,  Ctylei  v. 
Kempe^  1  Freem.  235,  (Smith's  ed.,)  and  other  cases  there,  are  those 
which  show,  that  '^  if  tenants  in  common  join  in  a  lease,  the  law  con- 
strues this  to  be  several  leases  and  respective  confirmations ;"  so  that 
Doe  d.  Poole  v.  Errington  is  founded  on  ample  authority,  and  is  sound 
law.  This,  therefore,  being  in  point  of  fact  a  lease  of  land  by  two 
tenants  in  common,  with  a  reddendum  of  rent  generally  upon  the 
death  of  Thomas  Beer,  the  reversion  was  split,  and  a  share  of  it  de« 
scended  to  his  heir,  who  became  entitled  to  the  rent ;  and  Lord  Camp- 
bell was  quite  right  in  telling  the  jury  that  the  defendant  had  received 
more  than  his  share. 

Talfourd,  J.,  concurred.  JUde  discharged. 
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Ex  parte  The  Duke  of  Brunswick  and  Lunbburo,  in  le  the  Re- 
cognizances of  William  Lowe  and  John  ClembntS}  Sureties  of 
William  Ghislin^. 

Jannaiy  }1, 1851. 

Recognizances — 60  Oeo.  3,  c.  9  —  1  Will  4,  c.  73  —  Scire  Facias. 

Where  write  of  execution  hare  been  raed  out  without  effect,  on  a  judgment  in  on  action  for 
libel  against  the  pubUaher  of  a  newspaper, — guars,  whether  a  teirtfaaaM  will  be  issued  on 
the  recognizances  of  the  sureties  taken  under  60  Geo.  3,  c.  9,  and  1  WilL  4,  c.  73,  with- 
out the  fiat  of  the  attorney-general. 

SaMe — per  Pauks,  B.,  that  it  may  be  so  issued;  but,  per  Pollock,  C.  B.,  Aldbbsov,  B., 
and  Platt,  B.,  that  the  fiat  of  the  Attomej-Gcberal  is  requisite. 

This  was  a  role  calling  on  the  Attomey-Greneral  and  William 
Lowe  and  John  Clements  to  show  cause  why  a  writ  of  scire  facias 
should  not  issue  against  the  said  W.  Lowe  and  J.  Clements,  upon  the 
recognizance  entered  into  by  them  as  sureties  for  W.  Ohislin. 

It  appeared  by  the  aflSdavits  that  in  February,  1844,  W.  Ghislin, 
(who  was  publisher  of  the  Satirist  newspaper,)  in  pursuance  of  the 
60  Geo.  3,  c.  9,  and  1  Will.  4,  c  73,  entered  into  a  recognizance  in 
the  sum  of  400/.,  and  at  the  same  time,  and  in  pursuance  of  those 
statutes,  W.  Lowe  and  J.  Clements,  as  his  sureties,  also  entered  into 
a  recognizance  in  the  like  amount,  conditioned  as  follows:—- ^^  That 

1  81  Law  J.  Rep  (n.  0.)  Ezch.  118. 
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if  the  said  W.  Ghislin  did  and  should  well  and  truly  pay  or  cause  to 
be  paid  unto  her  majesty,  her  heirs  or  successors,  every  such  fine  or 
penalty  as  should  or  might  be  imposed  upon  or  adjudged  against  the 
said  W.  Ghislin,  by  reason  of  any  conviction  for  printing  or  publish- 
ing any  blasphemous  or  seditious  libel,  at  any  time  ther^eifter,  and  if 
the  said  W.  Ghislin,  his  heirs,  &a,  did  and  should  well  and  truly  pay 
or  cause  to  be  paid  unto  the  person  or  persons  respectively  who 
should  recover  the  safhe,  all  damages  and  costs  which  should  be  by 
such  person  or  persons  respectively  recovered  in  any  action  or  actions 
against  the  said  W.  GhisUn,  by  reason  of  any  libels  or  libel  contained 
or  published  in  any  newspaper,  then  the  said  recognizance  to  be  void, 
or  else  the  same  to  remain  in  full  force  cuid  virtue." 

In  Trinity  term,  1848,  the  Duke  of  Brunswick  obtained  a  verdict, 
with  1,500^  damages  in  an  action  against  W.  Ghislin,  for  a  libel  pub- 
lished in  the  ScUirist  newspaper,  and  final  judgment  was  after^neurds 
signed  for  damages  and  costs  amounting  to  1,760/^  Writs  of  JL 
fa.  and  ca  so.  had  issued,  but  without  effect,  as  W.  Ghislin  had  dis- 
posed of  his  property,  and  left  |he  country.  The  recognizances  were 
returned  into  the  Exchequer,  and  filed  with  the  queen's  remembrancer 
there. 

KnowleSf  for  the  sureties,  showed  cause.^  The  court  has  no  juris- 
diction to  grant  this  application.  The  recognizance  was  first  required 
by  the  60  Geo.  3,  c.  9,  s.  8,  and  then  extended  only  to  penalties  for 
publishing  blasphemous  or  seditious  libels.  By  1  Will  4,  c  73,  s.  2, 
the  amount  was  increased,  and  it  was  enacted  that  the  recognizance 
should  extend  to  secure  the  payment  of  damages  and  costs  in  actions 
of  libeL  By  section  3  it  is  enacted,  "  That  if  any  plaintiff  in  any 
action  for  libel  against  any  editor,  conductor,  or  proprietor  of  such 
newspaper,  &c.,  shall  make  it  apfpear  by  affidavit,  to  his  majesty's 
Court  of  Exchequer,  that  he  is  entitled  to  have  execution  against  the 
defendant  upon  any  judgment  in  such  action,  but  that  he  has  not 
been  able  to  procure  satisfaction  by  writ  of  execution  against  the 
goods  and  chattels  of  such  defendant,  it  shall  be  lawful  for  the  said 
court,  for  the  benefit  of  such  plaintiff,  to  order  and  direct  such  pro- 
ceedings to  be  had  and  taken  upon  such  recognizances  or  bonds 
respectively  as  would  be  taken  to  obtain  any  fines  or  penalties  due  to 
his  majesty,  secured  by  such  recognizance  and  bond :  provided  always, 
that  the  expense  of  such  proceedings  shall  be  exclusively  borne  by 
the  plaintiff  as  aforesaid."  But  it  has  been  decided  by  this  court,  in 
this  very  case,  that  a  publisher  is  not  within  this  section.  Ex  parte 
The  Duke  of  Brtmstvickj  3  Exch.  Rep.  829 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  304.  The  writ  of  scire  faciaSy  however,  requires  the  fiat  of  the 
Attorney-Greneral.  By  the  60  Geo.  3,  c.  9,  s.  22,  no  person  can  com- 
mence any  action  against  any  person  for  the  recovery  "  of  any  fine, 
penalty,  or  forfeiture"  made  or  incurred  by  virtue  of  that  act,  except 
in  the  name  of  the  Attorney-Greneral,  and  forfeiture  will  include  for- 
feited recognizances.    But  by  the  1  Will.  4,  c.  73,  s.  2,  "all  the 

1  June  12, 1850,  before  Fozxook,  C.  B.,  Aldbbson,  B.,  Bolfb,  B.,  and  Fjlatt,  B. 
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dauses  and  provisions  in  the  60  Geo.  3,  c  9,  relating  to  the  recogni- 
zances and  bonds  therein  mentioned,  shall  be  applicable  and  extend 
to  such  new  recognizances  and  bonds  as  are  herein  directed  to  be 
taken  and  made."  Consequently,  this  role  ought  to  be  discharged, 
the  Attorney-General  not  having  granted  his  fiat 

Udall  and  Grapy  in  support  of  the  rule.  The  effect  of  .the  2d  sec- 
tion of  1  Will.  4,  c.  73,  is  to  entitle  the  party  injured  by  the  libel  to 
recover  his  damages  and  costs  by  means  of  the  recognizances,  and 
the  right  of  the  crown  is  transferred  to  the  subject.  In  The  King  v. 
Eyres^  4  Burr.  2118,  where,  upon  writs  of  scire  facioi  and  levari  far 
daSj  an  application  was  made  to  tax  the  prosecutor's  costs,  it  was 
objected  that  it  was  the  king's  money,  but  the  objection  was  over- 
ruled; and  Lord  Mansfield  said,  <Hhe  king  has  no  interest  in  the 
money ;  he  is  only  royal  trustee  for  the  party."  A  similar  principle 
obtains  in  a  scire  facias  or  a  recognizance  for  good  behavior.  Cor- 
ner's Crown  Prac.  252.  The  forfeitures  referred  to  in  the  22d  section 
are  the  forfeitures  mentioned  in  other  sections,  which  are  recoverable 
before  two  justices.  Cktr,  adv,  vult  . 

The  case  was  again  argued  in  Michaelmas  term,  1850,  when 

Parke,  B.  expressed  an  opinion  that  the  writ  ought  to  issue. 

The  other  judges^  did  not  concur  in  this  view ;  and,  ultimately,  the 
fiat  of  the  Attorney-General  was  obtained,  and  the  rule  was  made  ab- 
solute on  the  11th  of  January,  1851.  Rule  absolute. 


COUNTY  COUBT  APPEAL. 

Great  Northern  Railway  Company,  Appellants,  v.  Shepherd,  Re- 
spondent.' 

Febmaiy  22, 1852. 

Railway  Company — Third  Class  Pwrliameniary  Train — Luggage  — 

Merchandise  —  Husband  and  Wife. 

If  a  pas8en|^r  on  a  railway  by  a  third  class  parliamentaxy  train  carry  merchandise  packed 
up  with  his  personal  luggage,  the  railway  company  are  not  responsible  for  the  value  of  the 
merchandise  if  the  luggage  be  lost  fh>m  the  train.  But  if  the  merchandise  be  so  packed 
as  to  be  obyionsly  merchandise  to  the  eye,  and  the  railway  company  make  no  duu^e  or 
special  bargain  for  the  carriage,  they  wiU  be  responsible  for  the  loss. 

7he  role  that  each  passenger  by  a  tiiird  class  parliamentary  train  may  carrr  with  him  56  Ibe. 
weight  of  luggage,  permits  a  husband  and  wife,  travelling  together,  to  take  112  lbs.  weight 
of  luggage  between  them. 

In  the  County  Court  of  Yorkshire,  holden  at  Sheffield,  on  the  6th 


1  Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B. 
«  21  Law  J.  Rep.  (n.  s.)  Exch.  114. 
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of  November,  1851,  before  the  jadge  of  the  coart,  the 

to  recover  40L  3s.  2(L  damages,  comprising  the  following  items:  — 

114  doi.  iTOiy  hflndles, 88    19    8 

Carpetbag, 070 

Books, 0    15    0 

2  Handkerchiefs, 016 

Loss  of  sale  o£  iTory  handles  and  ezpenaes, 6      0    0 

40      3    3 

The  plaintiff,  who  was  a  cutler  at  Sheffield,  returned  from  London 
with  his  wife  by  an  excursion  train  of  the  Grreat  Northern  Railway 
Company,  the  defendants.  They  had  third  dass  return  tickets.  Tte 
weight  of  the  luggage  of  the  plaintiff  and  his  wife  amounted  to  about 
100  lbs.  together,  but  the  wife's  personal  luggage  did  not  exceed  3  lbs. 
By  the  7  £  8  Vict  c.  85,  s.  6,  each  third  da^  passenger  is  allowed  56 
lbs.  luggage.  The  same  weight  was  allowed  to  third  class  passengers 
in  the  defendants'  excursion  tmin.  The  luggage,  which  was  directed 
with  the  plaintifi^s  name  and  address,  consisted  of  a  deal  box,  a  car^ 
pet  bag  and  two  brown  paper  parcels  wrapped  in  blue  checked  hand- 
kerchiefs. The  carpet  bag,  besides  some  books  and  other  trifling 
articles  of  the  value  of  23s.  6<t,  contained  ivory  handles,  aa  did  also 
the  parcels.  These  ivory  handles  the  plaintiff  had  bought  in  London 
to  use  in  his  business.  The  box  was  put  in  the  luggage  van*  The 
plaintiff  and  his  wife  put  the  carpet  bag  and  parcels  under  the  seat  of 
the  railway  carriage  in  which  they  sat  The  porters  of  the  company 
did  not  interfere  in  any  way.  On  the  journey  the  train  was  obliged 
to  stop  from  some  obstruction.  There  was  no  guard  upon  the  train 
to  give  warning,  consequentiy  another  train  ran  into  the  train  in 
which  the  plaintiff  and  his  wife  were.  They  were  much  hurt,  and 
were  assisted  into  another  train  provided  bv  the  company  to  take  pas- 
sengers to  Sheffield.  The  plaintiff,  on  his  being  removed,  spoke  to  a 
railway  porter  about  his  luggage,  who  told  him  <'  not  to  make  himself 
uneasy  about  it,  as  it  would  be  all  right"  The  box  was  afterwards 
forwarded  to  the  plaintiff,  but  the  carpet  bag  and  parcels  with  their 
contents  never  were  returned  to  him.  The  defendants  objected  that 
the  goods  lost  were  not  luggage,  but  merchandise,  and  that  being 
above  the  weight  allowed  to  a  third  class  passenger,  the  plaintiff  was 
not  entitled  to  recover ;  and  that  the  goods  never  were  in  the  custody 
of  the  defendants.  The  judge  found  that  the  goods  were  in  the  de- 
fendants' custody,  and  gave  judgment  for  the  plaintiff  for  35i  3s.  2dL 
The  defendants  appealed  against  the  judge's  decision. 

The  questions  for  the  opinion  of  the  Court  of  Appeal  stated  in  the 
case  were  :  1.  Whether,  under  the  circumstances  proved  at  the  trial  of 
the  above  cause,  the  company  were  liable  for  the  loss  of  the  above 
articles  of  merchandise.  2.  Whether,  under  the  circumstances  proved 
at  the  trial,  the  plaintiff  and  his  wife  were  jointiy  entitied  to  carry  be- 
tween them  112  lbs.  of  luggage.  3.  Whether  the  company  had  accept- 
ed the  custody  of  the  goods,  under  the  circumstances  proved  at  the 
trial,  so  as  to  render  them  liable  to  the  plaintiff,  or  whether  the  goods 
were  in  the  sole  personal  custody  of  the  plaintiff 
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Pk^Mon  for  the  aj^UantB,  the  defendants  below.  It  must  be  con- 
ceded on  the  part  of  the  defendants  that  the  lost  articles  were  not  in 
the  sole  personal  custody  of  the  plaintiff,  and  that  the  defendants  are 
liable  for  the  loss  of  all  that  is  strictiy  personal  Inggage  of  the  plain- 
tiff, but  it  is  submitted  the  company  are  not  liable  for  the  loss  of  the 
ivory  handles,  which  were  merchandise  and  not  personal  luggage. 

The  court  then  called  on 

Mellor  for  the  respondent,  the  plaintiff  below.  The  railway  com- 
pany are  common  carriers,  and  as  such  liable  for  losses,  unless  pro- 
tected by  the  act  of  parliament,  or  by  special  contract  The  excur- 
sion train  by  which  the  plaintiff  went  was  not  an  ordinary  third  class 
train,  to  which  the  conditions  imposed  by  the  7  6c  8  Vict.  c.  88,  s.  6, 
applied.  Passengers  by  that  excursion  train  were  not  subjected  to  the 
restrictions  of  not  carrying  merchandise,  unless  such  a  stipulation 
was  made  part  of  the  contract  with  the  defendants. 

[Platt,  b.  Was  it  not  part  of  the  contract  between  the  plaintiff 
and  the  defendants,  that  the  terms  should  be  the  same  as  in  the  case 
of  third  class  passengers  ?] 

No.  The  only  stipulation  was,  that  the  passengers  were  to  carry 
only  the  same  amount  of  luggage  as  passengers  by  a  third  class  train ; 
nothing  was  specified  about  carrying  merchandise.  Where  there  is 
no  special  contract,  the  ordinary  legal  liabilities  must  attach.  The 
fare  is  paid  for  the  carriage  of  the  passenger  and  his  luggage.  The 
company  are  not  gratuitous  bailees.  Secondly,  if  the  excursion  train 
is  to  be  looked  upon  as  an  ordinary  third  class  train,  the  defendants 
must  be  considered  to  have  waived  the  condition  of  not  taking  mer- 
chandise. 

[Parke,  B.  The  company  could  not  know  what  the  luggage  con- 
tained.    It  did  not  appear  externally  to  be  merchandise.] 

They  should  have  made  inquiries  what  the  packages  contained  if 
they  intended  to  insist  on  their  rights.  Thirdly,  as  the  ivory  handles 
were  not  bought  for  sale,  but  to  be  used  up  by  the  plaintiff  in  his  own 
business,  they  do  not  fall  within  the  denomination  of  merchandise. 
Fourthly,  the  case  shows  that  the  defendants  were  guilty  of  gross 
negligence. 

^ARKE,  B.     That  is  not  found  by  the  judge.] 

The  court  will  look  to  the  case  as  to  the  report  of  a  judge.  The 
case  states  evidence  rather  than  facts.  It  is  found  that  there  was  no 
guard  to  the  excursion  train.  Had  there  been,  the  accident  which 
caused  injury  to  the  plaintiff  and  the  loss  of  the  carpet  bag  might 
have  been  prevented. 

[Parke,  B.     We  have  no  power  to  draw  any  inferences  of  fact] 

He  referred  to  Walker  v.  Jackson^  10  Mee.  &  W.  161 ;  s.  o.  Law  J. 
Rep.  (n.  s.)  Exch.  346. 

Parke,  B.  It  is  not  clear  on  this  case  whether  the  excursion  train 
was  considered  as  an  ordinary  third  class  parliamentary  train.  If  it 
were  not,  in  ray  opinion,  the  company  would  be  liable  for  the  loss  of 
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the  merchandise.  If  it  were,  the  provision  in  the  act  of  parliament  is 
equivalent  to  a  notice  by  the  company  that  they  will  jcarry  luggage, 
but  not  merchandise,  and  the  plaintiff  could  not  hold  the  company 
liable  for  loss  of  the  merchandise,  but  only  of  the  personal  luggage. 
Had  the  packages  been  merchandise  to  the  eye,  and  had  the  company 
chosen  to  take  them  without  making  any  bargain  for  their  carriage, 
the  company  would  have  been  responsible  for  the  loss.  But  here  the 
merchandise  was  covered  up  in  the  guise  of  luggage.  The  company 
had  no  opportunity  of  making  a  charge.  With  regard  to  the  second 
question,  we  should  say  that  the  husband  and  wife  together  might 
take  112  lbs.  of  luggage  between  them.  Unless  the  parties  agree  to  a 
compromise,  the  case  must  go  back  to  the  county  court  judge,  for  him 
to  re-state  that  part  of  the  case,  and  say  whether  the  excursion  train 
was  the  same  as  a  parliamentary  train,  or  what  the  terms  were  upon 
which  the  company  carried  passengers  by  it 

Platt,  B.  concurred.  Case  to  he  re-stated^ 

1  In  this  country  it  has  been  held  that  ling  expenses,  as  bafigage.    And  this  role 

although  a  common  carrier  is  liable  for  the  was  substantaallj  a(^ted  m  the  late  case 

loss  of  a  passenger's  baggage,  even  if  no  oi£  Jordan  v.  The  Fau  River  Railway  Cam- 

distinct  price  be  paid  for  its  transporta-  pany,  5  Cushinff,  69,  (1849,)  where  all  the 

tion,  vet  the  wora  ^*  baggage "  would  not  authorities  on  this  pomt  are  collected  by 

include  a  large  sum  of  money  (in  this  case  the  learned  judge  who  pronounced  thie 

$11,250)  packed  away  in  tne  passenger's  opinion  of  the  court    In  regard  to  the 

trunk  among  his  wearing  apparel     Orange  proof  of  the  contents  of  a  passenger's  trunk, 

County  Bank  y.  Brown,  9  Wendell,  85  the  current  of  American  authority  holds 

(1832.)     So,  in  a  later  case,  the  word  bag-  that  the  liability  of  the  carrier  for  some 

gage  was  held  not  to  include  a  trunk  con-  amount  haying  been  established  aUunde^ 

tainine  valuable  merchandise  and  nothing  the  phdntiff  is  a  competent  witness,  ex  ne- 

else,  fdthoush  it  did  not  appear  that  the  ce^^o/e,  to  prove  the  contents  (^  his  trunk, 

^tntiff  had  any  other  trunk  with  him.  Herman  v.  Drinkwater,  I  Greenleaf,  27 

Pardee  v.  Drew,  25  WendeU,  459  (1841.)  (1820.)    This  case  has  however  been  said 

Nor  samples  of  merchandise  carried  by  a  to  rest  on  other  grounds.    Sneidery,  Geiss^ 

passenger  in  his  trunk,  to  enable  him  to  1  Yeates,  84,  (1791,)  inclines  the  same 

make  bargains.    Hawkins  v.  Hoffman,  6  way.     Clarke  v.  Spence,  10  Watts,  335 

Hill,  586  (1844.)    In  Brooke  Y.  Pickwick,  (1840;)  Openhemer  v.  Edney,  9  Hum- 

4  Binffham,  218  (1827,)  the  plaintiff  was  al-  phreys,  385  (1848 ;)  Johnson  v.  Stone,  11 

lowedto  recover  for  **je  wels"  carried  among  Humphreys,  419(1850.)    In  this  case  the 

his  luggage,  although  the  carrier  had  ^ven  plaintiff  was  allowed  to  testify  ^t  his  trunk 

noticeumiting  his  liability  to  5/.  which  it  contained  $50.    McGiUy.Kowand,SBsTr^ 

did  not  however  appear  was  ever  brouffht  451  (1846.)     Here  the  plaintiff's  wife  waa 

home  to  the  plaintiff..    So  a  watch  earned  allowed  to  testify  to  her  husband's  hstggase 


In  Bomor  v.  Maxwell,  9  Humphreys,  621  sell  v.  Krane,  8  Watts  &  Sergeant,  369 

(1849,)  the  word  baggage  was  held  to  in-  (1845.)    In  many  of  these  cases,  also,  the 

elude  only  such  articles  as  are  "  necessary  plaintiff  was  allowed  not  only  to  prove  that 

for  the  personal  convenience  of  the  pas-  certain  articles  were  in  his  trunK,  but  also 

senger,*^  and  not  to  embrace  money  (in  that  they  were  of  a  certain  value.     Sparr 

this  case  $160)  nor  a  watch,  hand-cuffs,  v.  Wellman,  11  Missouri,  280  (1847.)  But 

locks,  &c.    While  in  Weed  v.  Saratoga  as  the  foregoing  rule  of  evidence  is  an  ex- 

and  Schenectady  R.  R,  Co.  19  Wendell,  ception  to  general  principles,  it  must  be 

584,  (1888,)  it  was  determined  that  a  rail-  construed  strictly,  and  even  in  those  courts 

road  company  was  liable  for  money  in  a  where  it  is  recognized  as  law,  it  has  been 

trunk  to  a  reasonable  amount  for  travel-  restricted  to  clothing  and  personal  orna- 
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CoATE  Sc  another  v.  Williabis.^ 

Jaonary  24, 18S2. 

Debtor  and  Creditor — Assignment^  Construction  and  Validity  of — 

Partnership. 

A  deed  of  ass^iiiment  in  the  usqaI  form  to  tnutees,  for  the  benefit  of  creditors,  which  em- 
powers the  trustees  to  employ  the  debtor  or  other  person  in  windine  np  his  affikirs  and  in 
collecting  and  getting  in  his  estate,  and  in  can^nff  on  his  trade,  if  mought  expedient,  is  a 
Talid  deed,  and  does  not  constitute  a  partnenhip  Mtween  the  creditors. 

This  was  an  issue,  under  an  interpleader  order,  in  which  the  ques- 
tion was,  whether  certain  goods  and  chattels  at  the  time  of  the  writ 
of  execution  being  lodged  with  the  sheriff  were  the  property  of  the 
plaintiffs. 

In  July,  1851,  George  Stephens,  the  defendant  in  an  action  of 
Williams  v.  Stephens^  being  in  difBculties,  apprised  one  of  the  plain- 
tiffs of  his  situation,  and  subsequently,  at  the  suggestion  of  his  own 
solicitor,  executed  to  the  plaintiffs,  who  were  his  largest  creditors,  a 
deed  of  assignment  of  his  stock  in  trade  and  effects,  for  the  benefit  of 
his  creditors. 

By  this  deed,  which  was  executed  previously  to  the  defendant's  ex- 
ecution, and  was  in  the  usual  form,  Stephens  assigned  his  stock  in 
trade,  and  all  other  his  estate,  effects,  &c.,  in  trust  to  sell  the  same, 
and  out  of  the  proceeds  to  pay,  ratably  and  without  preference,  such 
creditors  as  should  execute  the  deed.  The  deed  then  contained  a 
proviso,  that  creditors  not  signing  within  a  certain  time  should  be 
excluded  firom  the  benefit  of  the  assignment ;  that  the  trustees  might 
make  to  the  said  G.  Stephens  such  allowance,  or  return  to  him  such 
part  of  his  household  furniture  or  effects,  not  exceeding  the  value  of 
^/.,  as  they  ^^  might  deem  expedient,  and  also  might  employ  the 
debtor,  or  any  other  person,  in  winding  up  the  affairs  of  him,  the  said 
George  Stephens,  and  in  collecting  and  getting  in  his  estate  and  ef- 
fects hereby  assigned,  and  in  carrying  on  his  teide,  if  thought  expe- 
dient by  them,  and  to  allow  to  the  said  George  Stephens,  or  any  other 
person  or  persons  so  employed  as  aforesaid,  out  of  the  said  trust 
estate,  such  sum  and  sums  as  to  the  said  trustees  shall  seem  proper." 
Under  these  circumstances,  the  learned  judge  (Martin,  B.)  directed 
the  jury  that,  in  his  opinion,  the  transaction  was  perfectly  honest,  and 
that  the  power  to  carry  on  the  business  contained  in  the  deed  did  not 
make  the  creditors  partners.     Verdict  for  the  plaintiffs. 

January  16.     Crowder  now  moved  for  a  new  trial,  on  the  ground 

ment8,and notextended to *<medical books,  geant,  495  (1648.)   In  MaaBachnsette,  the 

medicines,  surgical  instruments,  and  che-  rule  has  been  repudiated  altogether.  Snow 

mical  apparatus."    Pudor  y.  Boston  and  v.  Eastern  Rauroad  Co.  12  Metcalf,  44 

Maine  Kailroad,  26  Maine,  458   (1847.)  (1846.) 
And  see  jBm^Aom  ▼.  iSo^tfTf,  6  Watts  &  Ser- 

• 

1 21  Law  J.  Bep.  (v.  s.)  Exch.  176. 
VOL.  IX.  41 
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of  misdirection.  The  learned  judge  was  in  eiror  in  directing  the  jnry 
that  the  provision  in  the  deed  for  carrying  on  the  trade  of  Stephens 
did  not  make  the  creditors  partners.  In  Owen  v.  Bodpj  5  Ad.  &  E. 
28 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  B.  191,  it  was  held  that  an  assign- 
ment to  trustees,  for  the  benefit  of  all  the  creditors  who  might  execute 
the  deed,  was  not  valid  as  against  creditors  who  did  not  execute,  if 
it  authorized  the  trustees  to  carry  on  the  debtor's  trad§,  and  contained 
such  terms  that  the  creditors  subscribing  would  become  partners  in 
the  business. 

[Parke,  B.  Owen  v.  Body  has  been  explained  by  the  case  of 
James  v.  Whitbread^  20  Law  J.  Rep.  (n.  s.)  C.  P.  217 ;  s.  c.  5  Eng. 
Rep.  431,  where  an  assignment  to  trustees,  empowering  them  to 
wind  up  the  debtor's  affairs,  collect  and  get  in  his  estate,  and  carry  on 
his  trade,  was  held  to  be  valid. 

Martin,  B.  This  case  does  not  fall  within  the  decision  of  Owen 
V.  Body.     Here  the  deed  was  in  the  ordinary  printed  form.] 

Cm,  adv.  vulL 

The  judgment  of  the  court  *  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  court  was  not  entirely  agreed,  but 
the  matter  in  dispute  is  16/1,  I  believe,  and  no  more.  If  the  point  re- 
lated to  a  matter  that  was  worthy  of  discussion,  the  court  would  un- 
doubtedly grant  a  rule.  I  mean,  if  the  point  with  reference  to  the 
amount  could  be  considered  as  a  fit  subject  for  litigation  as  regards 
the  expenses  that  must  necessarily  be  incurred  on  a  new  trial,  a  bill 
of  exceptions,  and  a  writ  of  error ;  —  that  is,  if  a  bill  of  exceptions 
could  be  maintained.  It  is  a  case  of  interpleader,  and  therefore  does 
not  admit  of  a  bill  of  exceptions.  If  it  were  the  case  of  an  action,  the 
course  the  court  would  adopt  would  be  probably  to  grant  a  rule  for  a 
new  trial,  unless  the  plaintiff  would  consent  that  the  defendant  should 
be  in  a  situation  to  tender  a  bill  of  exceptions ;  but  this  is  not  a  case 
in  which  there  can  be  a  bill  of  exceptions,  for  it  is  a  case  of  inter- 
pleader. Here,  the  amount  in  dispute  is  very  small ;  and  there  cer- 
tainly is  a  decision  in  point  in  the  Common  Pleas,  namely,  of  James 
V.  JVliUbreadj  and  in  which  the  phrase  occurs  that  my  brother  Martin 
used  in  the  course  of  the  argument;  the  deed  was  in  precisely  the 
same  terms,  a  stereotyped  deed,  to  be  had  at  any  law-stationePs  in 
London.  Under  these  circumstances,  and  as  the  judgment  of  a  court 
of  concurrent  jurisdiction,  as  pronounced  on  the  effect  of  that  deed,  is 
in  conformity  with  my  Brother  Martin's  ruling  at  Nisi  Prius,  we  think 
that  there  ought  to  be  no  rule.  Rule  refused. 

^  Pollock,  C.  B.,  Parks,  B.,  Aldersoit,  B.,  and  Martin,  B. 
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FiNLAT  V.  The  Bristol  and  Exeter  Railway  Company.^ 

February  11, 12, 1852. 

Use  and  Occupation  —  O^rporation  —  Contract  not  under  Seal, 

Althoneh  a  corporation  may  be  liable  in  an  action  for  nse  and  occupation  of  premiaes,  it  can 
only  DC  so  for  the  jperiod  of  actnal  occupation,  and  a  continuous  occupation  for  several 
years  will  not  render  the  corporation  tenants  from  year  to  year. 

A  railway  company,  through  their  solicitor,  hired  rooms  from  the  16th  of  December,  1846, 
for  one  year,  but  occupi^  them  until  the  16th  of  December,  1848,  previously  to  which 
time  they  removed  their  furniture  and  effects,  left  the  keys  in  the  doors,  and  paid  the  rent 
up  to  that  day,  but  gave  no  notice  to  quit : — 

Hdd,  that  the  defendants  were  not  liable  in  use  and  occupation  for  rent  subsequently  to  De- 
cember 16, 1848. 

Assumpsit  by  the  defendants  for  the  use  and  occupation  of  certain 
rooms,  &C.  of  the  plainti£ 

Plea.     The  general  issue. 

At  the  trial,  before  Piatt,  B.,  at  the  Westminster  sittings  in  Mi- 
chaelmas term,  the  facts  were  these :  —  "  The  action  was  brought  to 
recover  100/.  for  a  year's  rent  of  rooms  and  offices  in  Westminster, 
from  the  16th  of  December,  1848,  to  the  16th  of  December,  1849,  un- 
der these  circumstances :  the  defendants,  a  corporation  being  desirous 
of  taking  offices  for  parliamentary  purposes,  applied  to  the  plaintiff 
for  the  hire  of  his  rooms,  and  ultimately  their  solicitor,  in  December, 
1846,  wrote  to  the  plaintiff  the  following  letter :  <^  I  am  authorized  by 
the  directors  of  the  Bristol  and  Exeter  Kail  way  Company  to  take  the 
floor  above  that  we  rent  of  you  at  the  price  and  for  the  time  named 
by  vou,  viz.,  rent  100/.,  time  one  year  from  the  16th  instant,  and  you 
will  therefore  please,  to  consider  the  rooms  ours  accordingly."  The 
directors  furnished  the  rooms  and  occupied  them  from  the  commence- 
ment of  1847  to  December,  1848,  but  previously  to  the  16th  of  that 
month  they  removed  their  furniture  and  effects,  left  the  keys  in  the 
doors,  and  paid  the  rent  up  to  that  day.  The  plaintiff  contended  that 
the  defendants  were  tenants  from  year  to  year,  that  not  having  given 
notice  to  quit  expiring  on  the  16th  of  December,  1848,  they  were 
liable  to  pay  rent  from  that  period  up  to  the  16th  of  December,  1849. 
The  145th  section  of  the  companv's  act  enacts  that  the  directors  for 
the  time  being  for  the  company  snail  superintend  all  the  affairs  there- 
of and  have  power  to  use  the  common  seal  of  the  company.  The 
147th  section  enacts  that  all  contracts  and  agreements  in  writing  re- 
lating to  the  affairs  of  the  company  which  shall  be  signed  by  any 
three  of  the  directors  of  the  company,  shall  be  binding  on  the  com- 
pany and  all  other  parties  thereto.  For  the  defendants  it  was  con- 
tended that  as  they  had  actually  ceased  to  occupy  previously  to  the 
16th  of  December,  1848,  they  were  not  liable  for  use  and  occupation 
from  that  day.  The  learned  judge  reserved  the  point,  and  the  plain- 
tiff had  a  verdict,  leave  being  given  to  the  defendants  to  move  to  en- 
ter a  nonsuit 

1  21  Law  J.  Bep.  (n.  &.)  Exch.  117. 
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A  rale  nisi  was  accordingly  obtained,  against  which 

Warren  and  Milward  showed  cauae.^  The  plaintiff  is  entitled  to 
payment  for  the  use  of  his  premises,  although  the  defendants  are  a 
corporation. 

[  Alderson,  B.  Is  not  this  within  the  general  rale,  which  was  well 
considered  in  The  Mayor^  Sfc.  of  Ludlow  v.  Charlton^  6  Mee«  &  W. 
815 ;  s.  c.  10  Law  J.  Rep.  (x.  s.)  Exch.  75,  and  in  Lampreil  v.  The 
Billericay  Unionj  3  Exch.  Rep.  283 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch. 
282. 

There  are  nnmerons  exceptions,  and  this  is  one  of  them. 

[  Aldebson,  B.  The  principle  is,  that  there  is  no  exception,  nnless 
in  cases  of  actual  necessity.  The  plaintiff  is  seeking  to  fix  the  de- 
fendants with  a  contract  for  a  year,  and  to  carry  it  on  beyond  the  pe- 
riod that  they  actually  occupied.] 

;  The  nature  of  the  action  and  the  authorities  certainly  establish  thai 
a  corporation  is  liable  in  use  and  occupation,  although  they  might 
not  be  liable  in  ordinary  actions  founded  upon  contracts  properly  so 
called,  except  under  the  corporate  seal.  The  Dean  and  Otapter  of 
Bochesier  v.  Piereey  1  Camp.  466,  shows  that  a  corporation  aggregate 
may  maintain  mn  action  for  use  and  occupation.  There  Lord  EUen- 
borough  says,  ^  a  corporation  cannot  demise,  except  by  deed ;  but  the 
action  for  use  and  occupation  does  not  necessanly  suppose  any  de- 
mise. It  is  enough  that  the  defendant  used  and  occupied  the  pre- 
mises by  the  pennission  of  tho  plaintiff;  the  corporation,  as  well  as 
an  individual,  may  without  deed  permit  a  person  to  use  and  occupy 
premises  of  which  they  aie  seized.  I  am  of  opinion  that  there  is  no 
objection  to  the  action  on  this  ground."  In  7%^  Mayor^  iSfC,  of  Staf- 
ford V.  TiUj  4  Bing.  76;  s.  c.  6  Law  J.  Rep.  C.  P.  77,  it  was  held 
that  a  corpomtion  aggregate  might  sue  in  asstmpsU  for  use  and  occu- 
pation, where  the  tenant  had  held  the  premises  under  them  and  paid 
rent  In  that  case,  The  Barber' Surgeons  of  London  v.  Pslson^  2  Lev. 
252,  was  cited,  where  a  corporation  was  sued  in  assumpsit  and  no  ob- 
jection was  taken  to  the  form  of  action.  So  in  The  Mayor  and  Bur- 
gesses of  Carmarthen  v.  Lewis^  6  Car.  &  P.  608,  it  was  decided  that 
a  corporation  aggregate  might  maintain  use  and  occupation  for  stand- 
ings, market-places,  sheds,  and  tolls  on  an  agreement  not  under  seaL 
In  Naish  v.  Tatlocky  2  H.  Black.  323,  the  court  said  ^  a  reasonable 
satisfaction  for  the  use  and  occupation  is  the  thing  intended  to  be 
given ;  the  form  of  action  marked  out  (being  enlarged  by  a  necessary 
construction,  so  as  to  be  allowed  to  be  maintained  without  an  express 
promise)  is  the  proper  form  in  which  such  reasonable  satisfaction  is 
to  be  recovered ;  but  the  reasonable  satisfaction  which  in  its  own  na- 
ture must  apply  to  something  specific,  by  which  it  can  be  estimated, 
being  here  given  for  use  and  occupation,  and  for  nothing  else,  it  is  a 
remedy  which  in  its  own  nature  is  not  coextensive  with  a  contract 
for  rent ;  nor  does  it  seem  to  have  been  within  the  scope  and  purview 

1  Febnuuy  11,  before  Alderson,  B.,  Platt,  B.,  and  Martin,  B.  On  the  12th, 
Pabkb,  B.,  iras  present,  and  Aldsrbok,  B.,  absent 
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of  the  act  to  make  this  remedy  coextensive  with  all  the  remedies  for 
the  recovery  of  rents  claimed  to  be  due  by  the  mere  force  of  the  con- 
tract for  rent"  That  tlie  action  for  use  and  occupation  does  not  de* 
pend  upon  an  express  contract,  but  is  merely  to  enable  the  owner  of 
the  premises  to  recover  compensation  for  the  enjoyment  of  them  by 
another,  is  shown  by  many  authorities.  Slanden  v.  Chrismas^  10 
Q.  B.  Rep.  135 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  265 ;  Lumley  v. 
Bodgson^  16  East,  99 ;  The  Mayor^  SfC.  of  Newport  v.  Saunders^  3  B. 
&  Ad.  411 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  147.  In  the  judgment 
of  the  court  in  Beverley  v.  The  Lincoln  Oas^IAght  and  Uoke  Com* 
panyj  6  Ad.  and  E.  829 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  113,  the 
above  cases  are  cited  and  relied  upon  to  show  that  actions  may  be 
maintained  by  corporations  aggregate  on  executed  parol  contracts. 
In  the  course  of  the  judgment  the  court  said,  '<  This  establishes  that 
wliere  a  benefit  has  been  enjoyed,  such  as  the  occupation  of  their 
lands  by  their  permission,  the  law  will  imply  a  promise  to  make  them 
compensation,  which  promise  they  are  capable  of  accepting,  and  upon 
which  they  may  maintain  an  action.  The  action  for  use  and  occu- 
pation is  established  by  statute  11  Geo.  2,  c.  19,  s.  14,  and  according 
to  the  words  of  the  statute  may  be  maintained  '  where  the  agreement 
is  not  by  deed.'  Some  agreement  seems  to  be  implied  as  the  found- 
ation; though  it  is  well  established  that  it  need  not  amount  to  a 
formal  demise  or  even  be  expressed.  To  hold,  then,  that  a  corpora- 
tion is  within  that  statute  is  to  hold  that  it  may  be  a  party  to  an 
agreement  not  under  seal,  at  least  for  the  purpose  of  suing  on  it ;  and 
it  would  be  rather  strong  to  deny,  at  the  same  time,  that  it  could  be 
a  party  to  it  for  the  purpose  of  being  sued  on  it  Lord  EUenborough 
indeed  says,  in  The  Dean  and  Chaj^er  of  Rochester  v.  Pierce^  that  the 
action  for  use  and  occupation  does  not  necessarily  suppose  demise. 
But  call  it  by  whatever  name  we  please,  permission  or  demise,  it  clearly 
binds  the  corporation ;  the  party  occupying  and  paying  rent  under  it 
acquires  rights  from  the  coiporation,  becomes  their  tenant  from  year 
to  year,  and  can  be  ejectc^d  only  by  the  same  means  as  would  be 
available  for  an  individual  landlord.  Here,  then,  the  law  implies  that 
the  corporation  has  acted  as  a  contracting  party,  and  that,  too,  in  a 
contract  to  the  validity  of  which,  for  the  purposes  of  this  action,  the 

absence  of  any  deed  is  essential. We  agree  that  the  relation 

between  a  corporation  and  the  occupier  of  its  land  may  commence 
without  express  contract ;  that  it  may,  in  the  first  instance,  appear  to 
want  many  of  the  legal  incidents  of  the  relation  between  landlord 
and  tenant ;  but  add  the  fact  of  payment  of  rent  for  one  year,  and 
acceptance  by  the  corporation,  and  you  add  nothing  of  express  con- 
tract on  the  part  of  the  corporation :  it  has  apparently  done  no  more 
than  acquiesce  in  the  receipt  of  certain  compensation  for  the  occupa- 
tion of  its  land  for  a  year ;  and  yet  by  the  addition  of  that  fact  the 
corporation  and  the  occupier  are  demonstrated  to  be  landlord  and  te- 
nant. This  appears  to  us  to  show  that,  in  the  eye  of  the  law,  the  re* 
lation  between  them  commenced  in  contract,  though  it  wanted  at 
first  the  evidence  from  which  it  might  be  inferred."  It  being,  then, 
established  that  a  corporation  may  become  liable  for  a  contract  not 

41  • 
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under  seal,  the  next  qaestion  is,  whether  the  facts  in  this  case  do  not 
show  that  the  defendants  are  liable.  It  is  qnite  dear  that  the  defend- 
ant held  the  premises  antil  the  16th  of  December,  1848,  and  that  they 
did  not  give  anyprevious  notice  to  qnit  As  to  this  part  of  the  .case, 
the  decision  in  JEutrland  v.  Bromley^  1  Staik.  455,  applies.  There  it 
was  held  that,  in  an  action  for  use  and  occnpation  of  a  honse  for  six 
months,  it  wss  primd  facie  sofficient  for  the  plaintiff  to  show  an  oc- 
cupation of  the  honse  by  the  defendant  as  his  tenant  for  the  six  pre- 
ceding months,  as  the  continuance  of  the  tenancy  was  to  be  presum- 
ed until  the  contrary  appeared.  This  is  supported  by  other  authori- 
ties. A  constructive  occupation  being  therefore  sufficient,  the  de- 
fendants are  liable  just  as  corporations  have  been  held  liable  in  many 
cases  without  any  corporate  act,  under  seal,  as  in  trover.  Yarbo' 
rough  y.  The  Bank  of  EngUmd^  16  East,  6 ;  in  trespass.  The  Eastern 
Chunties  BjaHway  Gompaimf  v.  Broom^  20  Law  J.  Rep.  (n.  s.)  ExcIl 
196 ;  s.  o.  2  Eng.  Rep.  406 ;  Mound  v.  Monnumihshire  Canal  Cbm- 
panpj  4  Man.  &  O.  452;  s.  c.  11  Law  J.  Rep.  (n.  s.)  C.  P.  317; 
and  even  to  an  indictment,  The  Queen  v.  The  Birmingham  and  6km- 
cester  Railwagf  Compaany^  2  Q.  B.  Rep.  47 ;  s.  c.  10  Law  J.  Rep.  (n.  a.) 
M.  C.  136.  None  of  the  cases,  when  they  are  examined,  establish 
that  a  corporation,  after  having  accepted  work  can  repudiate  the 
liability.  They  referred  to  and  commented  on  Lamprell  v.  BUlericay 
VfUonj  Sanders  v.  St,  Neofs  Union^  8  Ibid.  810 ;  s.  c.  15  Law  J.  Rep. 
(n.  s.)  M.  C«  104;  Paine  v.  The  &rand  Unions  Ibid.  326;  s.  c.  15 
Law  J.  Rep.  (n.  s.)  M.  C.  89;  Diggle  v.  The  London  and  Black- 
wall  Railway  Company^  5  Exch.  Rep.  442;  s.  c.  19  Law  J.  Rep. 
(n.  &)  Exch.  308 ;  and  the  company's  private  act,  6  WilL  4,  c.  36, 
8.  238.     This  rule  ought,  therefore,  to  be  discharged. 

BowCj  and  Kinglake^  Serj,^  contra,  were  not  called  upon. 

Parke,  B.  This  rule  must  be  absolute.  (His  lordship  stated  the 
facts.)  A  corporation  may  be  liable  for  what  they  have  actually  oc- 
cupied, but  here  it  is  attempted  to  make  them  liable  by  means  of  a 
eonstructive  occupation.  A  corporation,  however,  can  become  liable 
under  circumstances  like  the  present,  by  a  contract  made  by  them 
under  seal,  or  in  the  mode  pointed  out  by  their  act  of  parliament. 
My  difficulty  was,  that  the  defendants  in  this  case  did  not  actually 
occupy,  and  that  they  were  not  within  those  authorities  which  decide 
that  a  company  may  bind  themselves  without  seal  The  case  of 
Beverley  v.  The  Lincoln  Ocu-Light  and  Coke  Company^  which  was 
strongly  relied  upon  in  the  argument,  is  explained  and  limited  by 
The  Mayor  of  Ludhw  v.  CharUon^  and  Paisie  v.  The  Strand  Vnion^ 
The  instances  where  corporations  have  been  held  to  have  the  power 
of  binding  themselves  have  been  where  the  terms  of  their  charter  and 
the  nature  of  their  constitution  have  been  such  as  to  show  it  to  have 
been  the  intention  that  they  should  be  bound  by  their  contracts  not 
under  seal.  On  this  ground  Beverley  v.  J%e  Lincoln  Oas-L^ht  and 
Coke  Company  may  be  supported.  By  the  ancient  ccMnmon  law  a 
corporation  were  at  liberty  to  do  littie  matters  without  seal,  namely^ 
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to  appoint  a  servant  and  the  like ;  but  there  is  no  case  which  goes  the 
length  of  determining  that  they  might  contract  not  under  seal,  unlese 
for  small  matters  or  by  virtue  of  the  terms  of  their  act  of  parliament. 
In  this  case  the  company  might  have  bound  themselves  by  three  di- 
rectors. As  a  general  rule  a  corporation  cannot  contract  for  an  inte- 
rest in  land  except  by  an  instrument  under  seal.  K  the  defendants 
had  been  private  individuals  they  might  have  made  a  parol  contract 
to  hold  for  a  year  as  tenants  for  a  year,  and  their  conduct  in  continu- 
ing in  possession  after  the  expiration  of  the  year  would  be  evidence 
of  a  contract  for  another  tenancy  from  year  to  year.  That  presump- 
tion would  arise  from  the  conduct  of  the  parties.  Here  the  payment 
and  acceptance  of  rent  did  not  amount  to  evidence  of  a  demise,  as 
the  defendants  quitted  before  the  end  of  the  year  and  have  paid  for 
the  period  during  which  they  have  occupied. 

Platt,  B.  I  am  of  the  same  opinion.  Until  the  passing  of  the 
11  Greo.  2,  c.  19,  which  first  gave  the  action  for  use  and  occupation, 
great  difficulties  were  experienced  in  the  recovery  of  rents  in  the  case 
of  parol  demises.  That  statute  enabled  landlords  by  an  action  of 
assumpsit^  where  the  agreement  was  not  by  deed,  to  recover  satisfac- 
tion for  the  lands  **  held  or  occupied."  It  was,  therefore,  necessary 
that  there  should  be  a  holding  or  occupation*  The  intention  of  the 
statute  was,  that  an  action  might  be  brought  for  the  use  and  enjoy- 
ment of  the  premises,  and  that  the  plaintiff  should  not  be  nonsuited 
by  the  production  of  a  parol  demise  or  agreement  reserving  a  certain 
rent  jBut  the  words  of  the  statute  do  not  warrant  the  inference 
that  a  party  would  be  liable  without  actual  holding  or  occupation. 
If  in  the  case  of  an  individual  there  had  been  an  occupation  at  the 
end  of  the  yearly  tenancy,  there  would  be  evidence  of  a  new  tenancy 
firom  year  to  year,  and  so  on  to  the  second  year.  That  would  be  a 
case  where  the  acts  of  the  parties  would  be  evidence  of  a  contract. 
But  in  the  present  case  there  can  be  a  contract  in  one  particular 
mode  only.  The  cases  of  Lamprell  v.  The  BiUericay  Union  and  Big- 
gie V.  The  London  and  Blacktoatl  Railway  Compaaiy  present  an  im- 
penetrable barrier  to  the  plaintiff's  right  to  recover.  In  the  present 
case  the  private  act  of  the  defendants  makes  no  difference,  for  it  ap- 
plies merely  to  the  case  of  contracts  signed  by  the  directora,  which  is 
not  the  case  in  the  present  instance. 

Martin,  B.  I  agree  with  the  rest  of  the  court  Previously  to 
the  passing  of  the  act  which  gave  an  action  of  assumpsit  for  use  and 
occupation,  it  was  the  constant  course  for  parties  who  brought  an 
action  for  rent  to  be  defeated  by  the  production  of  an  agreement 
for  rent,  and  to  be  nonsuited.  The  14th  section  of  the  11  Geo.  2,  c. 
19,  was  framed  for  the  purpose  of  preventing  this  injustice,  and  it 
enacted  that,  where  proof  was  given  of  a  particular  rent  reserved,  that 
should  fix  the  value  of  the  occupation,  and  the  price  to  be  paid  for  it 
The  ancient  doctrine  was,  that  a  tenant  without  a  demise  was  tenant 
at  sufferance  only ;  but  that  when  rent  was  received,  it  became  a 
question  for  the  jury  whether  the  party  was  not  tenant  firom  year 
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to  year,  and  entitled  to  notice  to  quit  There  was  a  case  in  this 
court  some  years  ago,  where  it  was  decided  that  a  party,  by  holding 
over,  did  not  actually  become  tenant,  but  that  it  was  evidence  of  a 
new  contract,  by  virtue  of  which  he  became  liable  to  pay.  In  the 
present  case,  there  is  an  insuperable  imp^ment  to  the  plaintifPs 
right  to  recover,  as  the  defendants  cannot  contract  except  by  deed,  or 
by  the  means  pointed  out  by  the  statute,  and  in  this  case  they  have 
rendered  themselves  liable  by  neither  of  these  modes. 

Rule  absolute. 


Sneider  v.  Manoino.^ 

Januaxy  28,  1852. 

Production  and  Inspection  of  Documents — 14  4*  13  ^t.  c.  99,  s.  6. 

In  an  action  b  j  a  sharebroker,  in  respect  of  the  pnichase  of  stock,  in  which  the  bill  of  par- 
tlcolan  allowed  several  credits,  the  defendant  applied,  under  the  14  and  15  Vict  c  99,  c 
6,  for  leare  to  inspect  the  books,  docoments,  &c.  in  the  possession  of  Ihe  plaintifr,  npon 
an  affidavit  of  his  attorney,  which  stated  that,  upon  the  purchase  of  the  stodc,  the  plain- 
tiff received,  as  the  deponent  was  informed  and  verily  believed,  divers  bonds,  representing 
the  security  for  the  said  stock,  which  securities  remained  in  the  hands  of  Uie  plaintiff,  the 
particulars  of  which  he  neglected  to  furnish  to  the  defendant,  &c ;  and  also  divers  books, 
papers,  writings,  entries,  accounts,  and  other  documents  in  relation  to  the  said  stock,  && ; 
and  that  it  was  material  and  necessary  in  order  to  enable  the  defendant  to  defend  the 
action,  and  to  arrive  at  a  just  and  proper  conclusion  as  to  the  state  of  the  accounts  be^ 
tween  him  and  the  plaintiff,  that  the  deponent  or  the  defendant  should  Inspect  and  take 
copies  of  all  such  bonds,  books,  &c  which  the  deponent  verily  b^eved  were  in  the  pos- 
session or  under  the  control  of  the  plaintiff,  Uiat  the  plaintiff  had  delivered  to  the  de- 
fendant two  accounts  relating  to  the  matters  in  question;  and  Uiat  the  deponent  verily  be- 
lieved that  neither  the  particulars  of  demand  nor  those  accounts  set  forth  the  true  state  of 
the  accounts  between  tne  parties,  &c ;  and  that  the  application  was  made  bond  fide,  &c  :— 

Hddf  that  no  ground  was  shown  for  an  order  to  inspect  under  the  statute. 

This  was  an  action  brought  by  the  plaintiff,  a  sharebroker,  smng, 
as  the  surviving  partner  of  J.  8.  deceased,  against  the  defendant,  in 
respect  of  the  purchase  of  stock.  The  particulars  gave  credit  for  seve- 
ral sums  on  account 

Lush  now  moved,  on  the  part  of  the  defendant,  under  the  14  &  15 
Vict,  c.  99,  s.  6,  for  leave  to  inspect  documents  in  the  possession  or 
under  the  control  of  the  plaintifif  upon  an  affidavit  of  the  defendant's 
attorney,  which,  after  stating  the  nature  of  the  action,  and  that  the 
defendant  resided  in  France,  proceeded  as  follows :  "And  this  depo- 
nent further  saith,  that,  upon  the  purchase  of  the  stock  in  the  said 
particulars  of  demand  mentioned,  the  plaintiff  and  the  said  J.  S.,  de- 
ceased, received,  as  this  deponent  is  informed  and  verily  believes, 
divers  bonds,  representing  the  security  for  the  said  stocks,  as  in  the 
said  particulars  mentioned,  which  securities,  or  some  portion  thereof, 

'  21  Law  J.  JElep.  (n.  b.)  £xch.  121 ;  16  Jur.  153. 
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still  remain  in  the  hands  of  the  said  plaintiif,  as  this  deponent  yerily 
believes ;  but  the  particalars  of  all  which  said  securities  the  plaintiff 
and  his  said  partner,  although  requested  by  the  defendant  so  to  do 
before  the  commencement  of  this  action,  have  wholly  neglected  to 
furnish  to  the  defendant,  or  any  person  on  his  behalf;  and  this  de* 
ponent  is  informed,  and  verily  believes,  that,  in  addition  to  the  said 
bonds,  there  exists  divers  books,  papers,  writings,  entries,  accounts, 
and  other  documents,  in  relation  to  the  said  stock,  matters,  and 
things  mentioned  in  the  said  particulars,  and  in  the  two  accounts 
hereinafter  mentioned ;  and  that  it  is  material  and  necessary,  in  order 
to  enable  the  said  defendant  to  defend  this  action,  and  to  arrive  at  a 
just  and  proper  conclusion,  as  to  the  state  of  the  accounts  bet^ven 
the  plaintiff  and  the  defendant,  that  he,  this  deponent,  or  the  said  de- 
fendant, should  be  permitted  to  inspect  and  t^e  copies  of  all  such 
bonds,  books,  papers,  writings,  entries,  accounts,  and  other  docu- 
ments, relating  to  the  said  stock,  matters,  and  things  as  aforesaid. 
And  this  deponent  further  says,  he  verily  believes  that  such  bonds, 
books,  papers,  writings,  entries,  accounts,  and  other  documents  are  in 
tiie  possession  or  under  the  control  of  the  said  plaintiff,  who,  at  or 
about  the  times  mentioned  in  the  two  several  accounts  also  hereunto 
annexed,  marked  respectively  B  and  C,  delivered,  or  caused  to  be  de- 
livered, copies  of  the  same  to  the  said  defendant,  and  which  said  last- 
mentioned  accounts  respectively  relate  to  the  matters  in  question  in 
this  action.  And  this  deponent  further  says,  he  verily  believes  that 
neither  the  said  jparttculars  of  demand  nor  the  said  accounts  set  forth 
the  true  state  of  the  accounts  between  the  parties  to  this  action,  or 
of  the  dealing  of  the  plaintiff  and  his  said  partner,  with  regard  to  the 
said  stock ;  and  that  such  would  appear  to  be  the  case  upon  a  proper 
inspection  of  the  said  books,  papers,  and  documents.  And  this  de- 
ponent further  sa^s,  that  this  present  application  is  made  bond  fide^ 
and  with  the  object  solely  to  enable  the  defendant  to  defend  this 
action." 

[Aldbrson,  B.  How  are  these  documents  necessarv  for  the  de- 
fence? In  BoUon  v.  The  Corporation  of  ^iverpool^  1  Myl.  &  K.  88; 
8.  c.  1  Law  J.  Rep.  (n.  s.)  Chanc.  166,  it  was  held  that  a  party  is  en- 
titled to  inspect  such  documents  only  as  tend  to  support  his  own 
case,  and  not  those  which  establish  that  of  the  other  aide. 

Parke,  B.  You  have  no  right  to  inspect  documents  to  see  whe- 
ther a  case  is  made  out  against  you.] 

But,  where  the  documents  may  negative  the  case  of  a  party's  ad- 
versary, an  inspection  may  be  granted,  and  is  not  confined  to  such 
as  ma!ke  out  his  own  case  affirmatively.  The  books  are  held  by  the 
plaintiff  as  trustee,  being  a  sharebroker,  and  bound  duly  to  enter  all 
purchases  in  them. 

[Parke,  B.  Then  the  defendant  may  be  entitled  to  inspection  at 
common  law.    But  why  should  the  bonds  be  inspected  ?] 

The  plaintifEs  claim  b  believed  to  be  exorbitant,  and  the  object  of 
the  statute  is  to  enable  the  defendant  to  ascertain  the  nature  of  the 
demand  against  him.  In  BUick  v.  GompertZy  inspection  of  a  guaran«* 
ty  was  granted. 
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Parke,  B,  That  was  independent  of  the  statate.  This  affidavit 
is  too  vague. 

Alderson,  B.  The  affidavit  does  not  state  that  the  bonds  would 
show  any  defence  to  the  action.  The  plaintiff  will  probably  let  yon 
see  the  books. 

Pollock,  C.  B.  concurred.  Ride  refused.^ 


Bhear  t;.  Harradine.^ 

January  21,  February  7, 1852. 

ArbitrtUion  —  Award —  Submission  hy  Judges  Order  ^^FhuMy. 

Upon  a  reference  by  the  judge's  order  with  the  usval  daiue  that  the  sabmission  may  be  mado 
a  role  of  court,  ue  arbitrator  under  a  power  to  award  the  costs  of  the  reference  and  award 
may  direct  such  costs  to  be  taxed  by  the  officer  of  the  court,  although  do  case  was  pend- 
ing at  the  time  of  the  reference. 

Where  one  of  the  matters  in  difference  between  A  B  and  C  D  at  the  time  of  a  submission 
to  arbitration  by  tiiem  was  whether  tiie  two  parties  had  been  in  partnership  together  unon 
a  day  named,  and  whetiier,  if  there  had  been  a  partnership  between  them  the  same  had 
been  put  an  end  to,  and  where  tiie  arbitrator  found  by  his  award  that  no  deed  of  partnership 
ever  existed  between  the  parties,  and  also,  that  if  any  partnership  ever  existed  tiie  same 
was  dissoWed  on  a  day  subsequent  to  that  mentioned,  and  that  nothing  was  due  ficom  A 
to  B  in  respect  of  the  profits  or  otiierwise :  *-:- 

Jffdd,  that  the  award  was  bad  because  it  did  not  decide  the  question  as  to  a  partnership  haTing 
once  existed. 

Assumpsit  upon  an  award.  The  declaration  recited  that  certain 
differences  having  arisen  between  the  plaintiff  and  the  defendant,  by 
order  of  Mr.  Baron  Alderson,  and  by  consent,  all  matters  in  difference 
between  the  plaintiff  and  the  defendant  were  referred  to  the  award 
and  determination  of  one^S.  G.,  and  that  the  costs  of  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitrator,  and  by  the  said 
order  it  was  directed  that  the  said  order  might  be  made  a  rule  of 
court,  and  then  averred  that  afterwards,  to  wit,  &c.  S.  G.  made  his 
award,  by  which  {inier  alia)  he  awarded  that  the  defendant  should 
pay  to  the  plaintiff  within  one  month  all  the  costs  of  the  reference  and 
award  to  be  taxed ;  that  the  said  costs  were  taxed  at  SSL  Is,  6d  Aver- 
ment of  mutual  promises,  and  breach  the  non-payment  of  the  said  costs. 

The  defendant  in  his  second  plea  set  out  the  award  verbatim. 
Among  other  recitals  it  stated,  that  at  the  time  of  the  reference  the 
defendant  claimed  to  have  been  a  partner  in  a  certain  business  with 
the  plaintiff,  from  the  14th  of  January,  1850,  and  to  be  jointly  entitled 
to  the  profits  thereof,  and  that  in  the  assertion  of  his  right  he  had  en- 
tered upon  the  premises  where  the  business  was  carried  on,  where- 
I —  -  - 

1  The  application  was  not  renewed. 
9  21  Law  J.  Rep.  (n.  s.)  Exch.  127, 
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upon  the  plaintiiF  had  ordered  him  to  be  taken  into  custody,  for  which 
he  claimed  compensation ;  that  the  plaintiff  denied  the  defendant's 
right  to  be  considered  a  partner,  and  asserted  that  he  was  rightfully 
taken  into  custody.  It  also  stated  that  the  recitals  were  matters  of 
difference  between  the  plaintiQ'  and  the  defendant,  and  also  whether 
if  such  copartnership  really  existed  the  same  had  been  put  an  end  to, 
and  if  so  at  what  time  and  on  what  day.  It  then  recited  the  judge's 
order  for  a  reference,  and  the  material  part  of  the  award  was  as  fol- 
lows:— 

'<  I  do  hereby  award,  determine,  and  find  that  no  deed  of  partner- 
ship whatsoever,  establishing  any  copartnership  between  the  said  F. 
Bhear  and  J.  B.  Harradine  in  the  said  trade  and  business  ever  existed 
at  any  time  whatsoever.  I  also  award,  determine,  and  find  that  if 
any  copartnership  ever  existed  between  them,  the  same  was  dissolved 
and  put  an  end  to  by  mutual  consent  and  agreement,  on  the  30th  of 
August,  last  past.  I  also  award,  find,  and  determine  that,  at  the  time 
of  the  making  of  the  said  order  no  sum  of  money  whatsoever  was 
due  or  now  is  due  firom  the  said  F.  Bhear  to  the  said  J.  B.  Harradine 
for  and  in  respect  of  any  profits  which  may  have  arisen  firom  the  said 
trade  and  business,  or  for  any  services  or  labor  performed  therein  by 
the  said  J.  B.  Harradine  at  any  time  whatsoever,  or  for  any  money  at 
any  time  advanced  or  lent,"  Sec*  The  award  proceeded  to  find  that 
if  any  thing  was  due  to  the  defendapt,  the  plaintiff  had  paid  him  50L 
which  he  had  accepted  in  satisfaction  of  all  his  claims ;  and  after 
other  findings  awarded  the  costs  of  the  reference  and  award  to  be 
taxed,  as  stated  in  the  declaration.  The  plea  then  averred  that  the 
said  award  was  void  in  law.     Verification. 

Demurrer  and  joinder. 

The  defendant  pleaded  thirdly,  that  no  action  or  other  proceeding 
had  been  commenced,  or  was  pendinjg  in  the  Court  of  Exchequer,  or 
any  other  court,  between  the  plaintiff  and  the  defendant,  or  either  of 
them,  either  alone  or  with  any  other  person  or  persons  before  or  at 
the  time  when  the  said  order  of  reference  was  made,  wherefore  the 
said  order  and  the  said  rule  of  court  are  void.     Verification. 

Demurrer  and  joinder. 

O.  P.  White^  in  support  of  demurrer.  The  last  plea  is  bad,  because 
the  order  of  reference  was  made  by  consent  of  the  parties  in  the  usual 
way,  and  the  pendency  of  an  action  is  immaterial  when  the  proceed- 
ing to  enforce  the  award  is  by  action.  Wharton  v.  JTtng*,  1  Moo.  & 
IL96. 

[Parke,  B.  The  difficulty  is  as  to  the  taxation  of  costs  by  the 
officer  of  the  court] 

One  of  the  terms  of  the  order,  which  is  by  consent,  is,  that  the  sub- 
mission shall  be  made  a  rule  of  court  As  to  the  other  plea,  the 
award  finds  substantially  that  there  was  no  partnership ;  it  further 
finds  that  nothing  whatever  was  due  to  the  defendant  m  respect  of 
profits. 

Brewery  contra.  The  arbitrator  had  no  power  to  delegate  his  au« 
thority  and  refer  the  taxation  of  the  costs  to  the  Master. 


492  COURT   OF  EXCHEQUER,  1851-62. 

Staadiffe  v.  CUolu. 

[Parke,  B.  The  submiasion  is  good  nnder  the  9  &  10  Will.  3,  c 
15,  and  the  tenns  being  fixed  by  the  judge  by  consent  of  both  parties, 
all  the  consequences  of  the  submission  being  made  a  rule  m  court 
follows,  and  the  Master  has  power  to  tax.] 

The  second  plea  is  good,  because  th^  award  is  bad  for  not  finally 
determining  whether  the  plaintiff  and  the  defendant  were  ev^  part- 
ners or  not  There  may  have  been  a  partnership  otherwise  than  by 
deed,  and  although  as  to  any  right  of  the  defendant  to  profits,  the 
award  is  definite,  yet  the  fact  of  partnership  ought  to  have  been  found 
one  way  or  the  other,  because  the  rights  of  the  parties  to  contribution 
in  respect  of  partpership  losses  and  uabilities  depend  upon  it,  and  this 
award  would  not  settle  any  question  of  that  kind^  and  either  party 
would  be  at  liberty  hereafter  to  assert  that  there  was  or  that  there  was 
not  a  partnership. 

G.  T.  White  repUed.  Our.  adv.  vulL 

Judgment  was  now  ^  delivered  by 

Parke,  R  Our  judgment  in  this  case  will  be  for  the  defendant  on 
the  last  plea.  The  award  is  bad  because  it  does  not  decide  whether 
there  ever  was  a  partnership  or  not,  and  that  was  one  of  the  points 
expressly  referred  to  the  arbitrator.  Upon  the  other  plea  we  intimated 
during  the  argument  that  the  plaintiff  was  entitled  to  judgment. 

Judffment  accordmg'ly. 


COUNTY  COURT  APPEAL. 

Stanclifpe,  Appellant,  v.  Clarke,  Respondent' 

FebnUffjSI,  1859. 

County  Court — ParticiUaritp  of  Summons — Power  of  Judge  to  nonsuit 
—  Power  of  Court  of  Appeal  to  look  beyond  the  QiAestions  put  in  the 

Case. 

The  plaintiff  took  a  public  house  of  the  defendant  on  the  temu  (anfDOg  otfhen)  that  the 
plaintiff  would  pnrohase  all  hii  beer  of  the  defendant,  and  he  giMre  to  the  defendant  the 
promissoiy  note  of  himself  and  a  surety  for  50^.,  which  sum  was  to  be  the  liquidated  dama- 
ges in  case  of  breach.  The  note  was  not  to  be  put  in  force  unless  ^e  plamtiff  broke  his 
agreement  The  defendant  indorsed  the  note  over,  and  the  indorsees  sued  on  it  and  eom- 
pelied  the  plaintiff  to  naj  the  amount  The  plaintiff  thereupon  brought  a  plaint  in  the 
county  court  against  tne  defendant  The  summons  and  particulars  stated,  that  the  plaint 
was  brought  "for  money  paid  by  the  plaintiff  for  and  on  account  of  the  defendant  to  A. 
B.  &  C.  upon  a  judgment  obtained  by  thei^  in  this  court  as  indorsees  of  a  promissorr  note 
of  the  plamtiff  and  one  TV.  made  payable  to  the  defendant  or  his  order,  but  for  whidi  pro- 
missory note  the  plaintiff  or  W.  ncTer  received  from  the  defendant  any  ralue  or  consiaeFa- 
tion."  '' 


1  Febrnary  7.  The  demurrer  was  aigued  Jan.  21,  before  Poixock,  C.  B.,  Pabke, 
B.,  Alderson,  B.,  and  MARTm,  B. 
*  21  Law  J.  Bep.  (n.  s.)  Ezoh.  CL 129 ;  16  Jnr.  480. 
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On  the  trial  before  a  hirj  the  defendant  proved  that  tiie  plaintiff  had  ceased  to  bnj  his  beer 
of  the  defendant  after  February,  1850.  The  plaintiff  offered  evidence  to  show  that  sinoe 
Christmas,  1 849,  the  defendant  had  sent  bad  beer.  This  was  objected  to,  bat  received.  The 
defendant  then  applied  to  the  county  court  judge  to  nonsuit  the  plaintiff.  This  he  refused 
to  do,  as  the  plaintiff  declined  to  be  nonsuited.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendant appealed.  The  case  which  was  stated  b^  the  judge  set  out  his  direction  to  the  jury, 
(although  It  did  not  appear  that  anj  dissatisfaction  had  been  expressed  by  the  appellant  re- 
specting it  at  the  trial,)  and  concluded  by  submitting  to  the  Court  of  Appe^  the  questions 
whether  the  judge  was  entitled  to  nonsuit  the  plaintiff  without  the  consent  of  the  latter, 
and  whether  the  evidence  as  to  the  quality  of  the  beer  was  admissible  under  the  summons. 

Held^  that  the  coun^  court  judge  had  no  power  of  nonsuiting  the  plaintiff  without  his  con- 
sent 

nddy  also,  that  the  summons  and  particulars  sufficiently  described  the  ground  of  the  action,  as 
the  defendant  could  not  be  misled  by  them,  and  that  the  evidence  as  to  the  quality  of  the 
beer  was  admissible  under  them. 

Bdd,  further,  that  the  functions  of  the  Court  of  Appeal  were  not  limited  to  answering  the 
questions  put  in  the  case,  but  that  the  court  haid  power  to  look  at  the  diieetion  of  the 
judge  set  out  in  the  case,  and  as  that  was  erroneous,  to  order  a  new  trial 

The  following  case  was  stated  from  the  County  Court  of  Cheshire 
holden  at  Maeclesiield. 

On  appeal  to  the  Court  of  Exchequer  between  Robert  Clarke, 
plaintiff,  and  Joseph  Stancliffe,  defendant. 

This  action  was  brought  to  recover  the  sum  of  50/.  in  full  satis- 
faction of  the  larger  sum  of  571.  19s.,  the  plaintiff  abandoning  the 
excess.  The  cause  of  action,  as  stated  in  the  summons  and  par- 
ticulars, was  for  money  paid  by  the  plaintiff  for  the  use  and  on 
account  of  the  defendant  to  F.  ferindley,  R.  Brindley,  and  W.  Tho- 
mas, upon  a  judgment  obtained  by  them  in  this  court  as  indor- 
sees of  a  promissory  note  of  the  plaintiff  and  one  R.  Ward  made 
payable  to  the  defendant  or  order,  but  for  which  promissory  note  the 
plaintiff  or  the  said  R.  Ward  never  received  from  the  defendant  any 
value  or  consideration. 

At  the  trial,  which  took  place  before  a  jury,  on  the  17th  of  April, 
1851,  the  following  evidence  was  given  by  or  on  behalf  of  the  plain- 
tiff, namely, — that  in  September,  1849,  the  plaintiff  applied  to  one 
Barber  to  transfer  or  sub-let  to  him  a  public  house  which  he  was 
about  to  leave,  having  occupied  the  same  for  many  years,  as  tenant 
from  year  to  year  to  a  person  of  the  name  of  Latham ;  that  after  se- 
veral interviews  Barber  referred  the  plaintiff  to  the  defendant,  to 
whom,  as  he  stated,  he  was  under  a  previous  engagement ;  that  the 
plaintiff  accordingly  called  upon  the  defendant,  and  an  arrangement 
was  then  made  which  formed  the  basis  of  the  following  agreement :  — - 

"  Memorandum  of  an  agreement  made  and  witnessed  this  17th  day  of 
October,  1849,  between  Joseph  Stancliffe,  of  Sutton  near  Macclesfield, 
in  the  county  of  Cheshire,  common  brewer,  of  the  one  part,  and  Robert 
Clarke,  of  Macclesfield  aforesaid,  inn-keeper,  of  the  other  part,  where- 
by the  said  J.  Stancliffe  doth  agree  to  accept  the  said  R.  Clarke,  and 
the  said  R.  Clarke  doth  agree  to  take  all  that  messuage  or  tenement, 
dwelling-house,  and  public  house  known  by  the  name  of  "  The  Swan 
with  Two  Necks,"  situate  at  Christigate,  in  Macclesfield  aforesaid, 
late  in  the  occupation  of  John  Barber,  together  with  all  rights,  mem- 
bers, and  appurtenances  to  the  same  premises  belonging  or  apper- 
voL.  IX.  42 
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taining,  to  hold  the  same  unto  the  said  B.  Clarke  as  tenant  firom 
year  to  year  to  or  under  the  said  J.  Stancliffe,  such  tenancy  to  com- 
mence on  the  day  of  the  date  hereof,  yielding  and  paying  therefor 
yearly  and  every  year  daring  the  continuance  of  the  said  tenancy  the 
sum  of  25/.  of  lawful  British  money,  by  even  and  equal  quarterly 
payments,  on  the  17th  day  of  October,  the  17th  day  of  January,  the 
17th  day  of  April,  and  the  17th  day  of  July  in  each  and  every  year, 
the  first  quarterly  payment  to  be  made  on  the  day  of  the  date  hereof, 
the  next  quarterly  payment  on  the  17th  day  of  January  next,  and  so 
on,  from  quarter  to  quarter,  the  said  rent  being  always  payable  one 
quarter  in  advance,  clear  of  all  deductions.  (Then  followed  covenants 
by  R.  Clarke  to  pay  the  rent,  rates,  and  taxes,  and  to  repair  and  deli- 
ver up  possession.)  And  the  said  B.  Clarke  doth  also  agree  not  to  let 
or  assign  the  said  premises  without  the  license  and  consent  in  writing 
of  the  said  J.  Stancliffe,  his  executors,  administrators,  or  assigns,  and 
to  take  at  a  fair  valuation  the  whole  of  the  furniture  and  fixtures  now 
upon  the  said  premises  and  lately  purchased  from  the  said  John  Bar- 
ber ;  and  also  doth  agree  to  purchase  from  the  said  Joseph  Stancliffe 
the  whole  of  the  ale,  beer,  and  porter  which  shall  be  drunk  or  consum- 
ed in  or  upon  the  said  premises,  and  to  keep  a  sufficient  stock  of  malt 
liquors  thereon  ;  Provided  always,  that  in  case  of  a  breach  or  non-per- 
formance of  any  of  the  above  terms  and  agreements  on  his  part,  the 
said  R.  Clarke  shall  forfeit  and  pay  unto  the  said  J.  Stancliffe,  his 
executors,  administrators,  or  assigns,  the  sum  of  50/.  of  lawful  Bri- 
tish money,  to  be  secured  by  the  joint  and  several  promissory  note 
of  hand  of  the  said  R.  Clarke  and  R.  Ward,  of  Macclesfield  aforesaid, 
innkeeper,  such  money  to  be  recoverable  as  and  for  liquidated  damages. 
As  witness  the  hands  of  the  parties  the  day  and  year  first  before 
written.  ^<  Joseph  Stancliffe. 

t&  Robert  Clarke. 
"  Witness,  John  Skivratt,  Clerk  to  Mr.  Parrott,  Solicitor,  Mac- 
clesfield." 

That  this  agreement  was  executed  by  the  plaintiff  on  the  17th  of 
October,  following,  and  that  at  the  same  time  the  note  referred  to  in 
the  summons  and  particulars  was  signed  by  the  plaintiff  and  Ward 
as  his  surety,  which  note  was  as  follows :  — 

*<  Kaccleeaeld,  ITth  October,  1849. 

"  On  demand,  we  jointly  and  severally  promise  to  pay  to  Mr.  Jo- 
seph Stancliffe,  or  order,  the  sum  of  fifty  pounds,  for  value  received. 

^'  Robert  Clarke, 
"Robert  Ward." 

That  immediately  on  the  completion  of  these  documents,  the 
plaintiff  paid  for  the  fixtures,  and  took  possession  of  the  premises, 
receiving  the  keys  from  Barber,  to  whom  he  communicated  the  fact 
that  an  arrangement  had  been  made.  That,  up  to  this  time,  no  no- 
tice to  quit  had  been  given  or  received  by  Barber,  nor  bad  he  done  any 
act  whereby  his  tenancy  was  determined     That,  about  the  middle 
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of  the  month  of  November,  the  said  Latham  applied  to  the  plaintiff 
for  the  rent  which  had  become  due  from  Barber  on  the  12th  of  Oc- 
tober, then  last  past  That,  in  consequence  of  what  then  transpired, 
Barber  and  the  plaintiff  called  upon  Latham  in  a  few  days,  wheni 
after  paying  his  rent,  Barber  made  certain  proposals,  by  which  he 
would  have  been  relieved  from  all  further  liability,  but  no  arrange* 
ment  was  come  to.  That,  at  the  same  interview,  the  plaintiff  told 
Latham  that  he  had  taken  the  premises  from  the  defendant  and  Bar- 
ber. That,  in  January,  1850,  the  plaintiff  paid  the  defendant  5/.  13^. 
4dL  for  a  quarter's  rent,  less  property-tax.  That,  about  the  middle  of 
the  following  month,  the  plisiintiff  agreed  with  Latham  to  take  a  lease 
of  the  same  premises  from  him  for  three  years,  to  conunence  from 
the  12th  of  October  last  past,  at  an  increased  rent,  and  that  such 
lease  was  accordingly  prepared  and  executed,  bearing  date  the  12th 
of  March,  1850.  (The  same  was  produced  and  given  in  evidence  at 
the  trial)  That,  in  the  course  of  the  same  month  of  March,  Latham 
served  the  defendant,  as  well  as  Barber,  with  a  notice  to  quit.  That, 
in  the  following  month,  the  plaintiff  sub-let  the  premises  in  question 
to  one  Royle,  who  left  in  a  few  days,  when  he  again  sub-let  them  to 
one  Ashworth,  who  was  in  possession  until  after  the  conmiencement 
of  these  proceedings. 

It  was  also  in  evidence  that,  in  taking  possession  of  the  premises, 
in  October,  1849,  the  plaintiff  commenced  ordering  ale  and  porter 
from  the  defendant,  and  that  such  orders  were  renewed,  from  time  to 
to  time,  until  the  middle  of  February  in  the  following  year,  when,  in 
consequence,  as  the  plaintiff  alleged,  of  the  inferior  quality  of  the 
liquor  supplied,  he  discontinued  dealing  with  the  defendant  altoge- 
ther. On  the  part  of  the  plaintiff,  it  was  then  proposed  to  show  that 
the  ale  and  porter  supplied  by  the  defendant,  subsequent  to  Christ- 
mas, 1849,  was,  in  fact,  bad  and  unmarketable ;  it  was,  however,  ob- 
jected, on  behalf  of  the  defendant,  that  such  evidence  was  inadmissible 
^  under  the  summons  in  the  present  action."  But  the  objection  was 
overruled,  the  judge  saying  that,  if  necessary,  he  would  direct  the 
jury  to  find  that  fact  specially.  Evidence  was  then  given,  that  the 
plaintiff  had  made  frequent  complaints  upon  the  subject  to  the  de- 
fendant, and  that  some  of  the  beer  supplied  was,  in  fact,  of  an  infe- 
rior quality,  or  in  bad  condition.  That  portion  had  been  returned  or 
rejected.  And,  lastly,  it  was  proved  that,  in  September,  1850,  the 
defendant  indorsed  the  promissory  note  above  mentioned,  for  value,  to 
Messrs.  Brindley  &  Thomas,  who  sued  the  plaintiff  and  Ward  for  the 
amount,  and  recovered  judgment  against  them  for  57/.  19^.,  debt  and 
costs,  and  that  the  plaintiff  had  satisfied  the  judgment.  On  the  part 
of  the  defendant,  it  was  submitted  that  there  was  no  case  for  the 
jury,  and  that  the  plaintiff  must  be  nonsuited,  for  that  the  only 
question  under  the  summons  was,  whether  there  had  been  any  con- 
sideration for  the  promissory  note  mentioned  therein ;  that  the  agree- 
ment of  the  17th  of  October  was  such  consideration;  that  the 
plaintiff  had,  upon  his  own  showing,  broken  it,  by  ceasing  to  deal 
with  the  defendant,  and  by  sub-letting  to  Royle  and  Ashworth; 
that,  in  either  case,  he  was  liable  for  the  50/.  for  which  the  note  was 
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made,  and  that  he  coidd  not  recover  the  same  as  money  paid  to  the 
defendant's  use,  the  agreement  neyer  having  been  rescinded. 

The  plaintiff  refusing  to  be  nonsuited^  the  judge  ruled  that  the 
case  must  go  to  the  jury.   No  witnesses  were  called  for  the  defendant. 

In  summing  up,  the  judge  directed  the  jury,  (inter  alioj)  that  the 
breach  by  the  plaintiff  of  any  of  the  stipulations  contained  in  the 
agreement  of  the  17th  of  October,  1849,  would  entitle  the  defendant 
to  a  verdict ;  but  that,  if  the  jury  should  be  of  opinion  ^which  was 
scarcely  possible  on  the  face  of  the  admissions)  that  the  plaintiff  had 
observed  them  all,  except  in  ceasing  to  deal  with  the  defendant  for 
ale  and  porter,  they  would  then  say  whether  the  liquor  supplied  by 
the  latter  was  of  a  marketable  quality.  The  jury  found  for  the  plain- 
tiff "•  generally,"  damages  50/. 

The  questions  for  tLe  opinion  of  the  court  were  —  first,  whether 
the  judge  ought  to  have  nonsuited  the  plaintiff^  notwithstanding  the 
tatter's  refits^  to  be  nonsuited ;  secondly,  whether  evidence  as  to  the 
quality  of  liquor  supplied  by  tiie  plaintiff  to  the  defendant  was  ad* 
missible;  thirdly,  whether  the  judge  was  right  in  receiving  evi- 
dence, as  to  the  letting  of  the  premises  by  Latham  to  the  plaintiff  in 
February,  1851,  the  admissibility  of  such  evidence  not  having  been 
disputed  at  the  trial 

Welsbpj  for  the  appellant,  the  defendant  below.  First,  it  is  submit- 
ted,  that  tiie  judge  of  a  county  court  has  power  to  nonsuit  without 
the  consent  of  the  plaintiff  in  the  suit.  At  common  law,  if  a  plain* 
tiff  in  an  action  chooses  to  say  that  he  appears  when  called,  he  can- 
not be  nonsuited.  But,  according  to  the  statute  9  &  10  Vict  c.  95, 
6.  79,  if  a  plaintiff  fails  to  appear,  the  cause  must  be  struck  out ;  and, 
if  he  appears,  but  does  not  make  out  his  case,  it  shall  be  lawful  for 
the  judge  to  nonsuit  the  plaintiff.  The  intention  of  the  legislature, 
probably,  was  to  do  away  with  the  power  of  going  to  a  jury. 

[Parke,  B.  The  statute  means  to  give  a  power  of  nonsuiting  in 
the  ordinary  course.  It  cannot  be  done  without  the  consent  of  the 
plaintiff.] 

Secondly,  the  only  question  open  within  the  terms  of  the  summons 
was,  whether  there  was  a  legal  consideration  for  the  making  of  the 
promissory  note.  The  plaintiff  seeks  to  recover  back  the  amount 
he  had  been  paid  to  the  holders  of  the  note  as  money  paid  to  tlie 
defendant's  use,  on  the  groimd  that  there  was  no  consideration 
for  it  The  evidence  as  to  the  quality  of  the  beer  was  not  admis- 
sible. The  stipulation  that  the  plaintiff  should  buy  his  beer  of  the 
defendant  was  absolute.  There  was  no  condition  that,  if  the  beer 
was  bad,  the  plaintiff  should  be  released  from  this  obligation.  He 
cannot  set  up  the  badness  of  the  beer  as  a  defence,  for  that  would 
only  be  a  ground  for  cross  action.  Weaver  v.   Sessions^  6  Taunt 

[Parke,  B.  There  is  no  express  engagement  here  that  the  beer 
should  be  good,  but  surely  it  must  be  implied] 

It  may  be  implied,  as  giving  a  right  of  cross  action,  but  not  as  a 
limitation  of  the  agreement     The  agreement  clearly  was  broken  by 
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the  plaintiff  not  continuing  to  buy  his  beer  of  the  defendant.  There 
was  a  second  clear  breach  when  the  plaintiff  sub-let  the  premises, 
contrary  to  his  stipulation. 

[Parke,  B.  The  plaintiff  would  not  be  justified  in  ceasing  wholly 
to  deal  with  the  defendant,  because  in  some  cases  the  defendant  had 
sent  bad  beer.] 

(He  was  here  stopped  by  the  court) 

CotoHnffy  for  the  respondent,  the  plaintiff  below.  The  contract  was 
not  an  absolute  contract  It  was  an  implied  term  that  the  beer  sent 
by  the  defendant  should  be  good.  The  plaintiff  offered  evidence  to 
show  that  the  defendant  made  a  practice  of  selling  bad  beer.  If  that 
were  made  out,  the  plaintiff  would  have  been  released  from  the  ne- 
cessity of  dealing  with  him.  The  case  of  Weaver  v.  Sessions^  is  not 
inconsistent  with  this  view.  It  was  not  proved  there  that  there  was 
a  habit  of  sending  bad  malt  The  allegation  that  the  plaintiff  sent 
*•  divers  quantities  of  bad  malt,"  would  be  made  out  if  on  two  occa- 
sions only  the  malt  had  been  bad.  In  the  court  below,  the  objection 
to  the  evidence  was  not  as  to  its  admissibility  generally,  but  merely 
that  it  was  not  admissible  under  the  summons.  The  evidence  was 
offered  to  show  that  the  note  had  never  been  forfeited. 

[Parke,  B.  In  the  summons  it  is  stated,  that  the  plaintiff  seeks 
to  recover  because  the  note  was  made  without  consideration.  It  is 
clear  that  it  was  made  upon  good  consideration,  namely,  the  demise 
from  the  defendant  The  plaintiff's  real  case  is  that  there  was  no 
breach.     Is  that  open  upon  the  summons  ?] 

No  complaint  was  made  as  to  the  summons  or  particulars  on  the 
part  of  the  defendant  He  knew  perfectly  well  what  the  plaintiff's 
case  was. 

Welsby^  in  reply.  The  meaning  of  the  second  question  is,  whether 
the  evidence  of  the  quality  of  the  beer  was  admissible  under  the  sumr 
mom.  It  is  submitted  that  it  was  not  admissible  under  the  summons, 
for  it  was  not  relevant  to  the  grounds  stated  in  it ;  for  whether  the 
beer  was  good  or  bad  could  not  affect  the  question  whether  the  note 
had  originally  been  given  without  consideration.  The  summons  does 
not  inform  the  defendant  what  the  real  ground  of  contention  is.  It 
says  that  there  was  no  consideration  for  the  note,  and  the  case  sought 
at  the  trial  to  be  set  up  is,  that  there  was  a  good  consideration  for  it, 
but  that  there  was  a  suspension  of  the  right  to  sue  on  it  until  there 
was  a  breach  of  the  agreement  upon  which  the  note  was  given,  and 
that  there  had  been  no  breach.  Had  the  summons  simply  been  for 
money  paid  for  the  defendant's  use,  possibly  this  evidence  might  have 
been  admissible.  But,  taking  the  summons  in  the  largest  sense,  that 
there  was  no  breach  of  the  agreement,  the  evidence  ought  to  have 
been  rejected. 

[Parke,  B.  The  evidence  as  to  the  quality  of  the  beer  was  admis- 
sible if  the  particulars  admit  it] 

The  direction  of  the  judge  was  wrong  in  leaving  the  jury  to  infer 
that  if  the  beer  supplied  by  the  defendant  on  any  one  occasion  was 

42* 
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bad,  that  would  justify  the  plaintiff  in  buying  his  beer  generally  else- 
where. 

[Parke,  B.  We  are  not  asked  whether  the  direction  is  right.  Can 
we  go  beyond  the  question  put  to  us  ?| 

The  dii^ction  is  set  out  by  the  judge  who  states  the  case.  The 
court  will  look  to  the  whole  case,  and  not  merely  to  the  questions  put 
at  the  conclusion. 

[  Cowling,  There  is  no  averment  in  the  case  that  the  defendant  was 
dissatisfied  with  the  direction.] 

Parke,  B.  In  this  case  certain  points  of  law  are  submitted  to  this 
court  They  are  contained  in  three  questions  stated  to  us  by  the 
judge.  With  regard  to  the  first  question,  whether  the  judge  ought 
not  to  have  nonsuited  the  plaintiff,  notwithstanding  his  refusal,  there 
is  no  difficulty.  The  act  directs  that  in  certain  cases  the  county 
court  judge  may  nonsuit  I  take  it  that  the  term  nonsuit  is  used  in 
this  act  in  the  same  sense  as  it  is  in  all  cases  at  common  law,  in 
which  it  is  optional  with  a  plaintiff  whether  he  will  be  nonsuited  or 
not  The  judge  therefore  had  no  power  to  nonsuit  without  consent^ 
The  second  question  is,  whether  evidence  of  the  quality  of  the  liquor 
was  admissible  ?  This  must  be  taken  to  be  asked  with  reference  to 
the  plaintiff's  summons  and  particulars  of  demand,  which  are  in  this 
form. — (He  here  read  the  particulars  as  stated  in  the  case.)— We 
have  some  difficulty  in  saying  what  construction  is  to  be  put  upon 
them.  K  these  particulars  are  strictly  construed,  as  a  declaration 
would  be,  they  cannot  be  supported,  for  it  is  not  true,  as  alleged  in 
the  particulars,  that  the  defendant  received  no  value  or  consideration 
for  the  promissory  note.  The  case  appears  to  be  this :  that  in  con- 
sideration the  defendant  would  demise  to  him  a  certain  house,  which 
he  had  no  right  to  demise,  the  plaintiff  entered  into  a  contract  with 
the  defendant  that  he  would  purchase  of  the  defendant  all  the  ale  and 
beer  that  should  be  consumed  on  the  premises.  At  the  time  that  this 
agreement  was  entered  into,  and  bearing  the  same  date,  the  promis- 
sory note  was  given.  There  was  a  stipulation  in  the  agreement,  that 
in  case  of  any  breach  of  that  agreement  the  plaintiff  should  pay  the 
amount  of  the  note  as  liquidated  damages.  The  true  account  of  the 
transaction,  therefore,  was,  that  the  promissory  note  which  the  plain- 
tiff has  been  compelled  to  pay  to  the  indorsees  was  a  note  given  for 
value,  as  it  was  in  consequence  of  a  demise  made,  which  demise  was 
a  benefit  to  the  plaintiff,  though  the  defendant  had  no  power  to  de- 
mise, for  the  plaintiff  got  possession  under  the  agreement,  and  was  in 

1  It  seems  clear,  that  so  long  as  a  plain-  Price,  291  (1821  0  Elnxnihy  v.  Bird,  IS 
tiff  appears,  and  answers,  a  court  has  no  Price,  222  (1824 ;)  De  Wo^e  v.  Raband^ 
power  at  common  law  to  order  a  nonsuit  1  Peters,  477  (1828;)  French  v.  Smithy  4 
against  the  plaintiff's  consent  The  pro-  Vermont,  863  (1827;)  Smithy,  Crane,  12 
per  mode  to  dispose  of  a  case,  where  the  Vermont,  487  (1840.)  In  Mune,  how- 
plaintiff^  offers  no  evidence,  or  not  suffi-  ever,  it  has  been  said  to  be  a  proper  course 
cient  evidence  to  warrant  a  verdict  in  his  in  such  cases  to  direct  a  nonsmt  Sand-- 
favor,  is  rather  to  direct  a  verdict  for  the  ford  v.  Emery^  2  Greenleaf,  (Bennett's 
defendant  See  Mitchell  v.  New  England  Ed^  5  (1822 ;)  Perley  v.  Zittfc,  3  Green- 
Marine  Insurance  Company^  6  Pickerins,  leaff  97  (1824 ;)  Cole  v.BodJbh,  17  Maine, 
119  (1828;)  AyleU  v.  Lowej  2  W.  Black-  310  (1840;)  Head  v.  Slety>er,  19  Maine, 
stone,   1221  (1777);    Ward  y.  Mason,  9  314(1841.) 
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possession  under  it  for  a  considerable  time.  If  the  plaintiff  is  to  be 
bound  by  bis  particulars  in  a  strict  sense,  he  cannot  recover  under 
them.  But  I  think  that  for  the  sake  of  getting  substantial  justice 
we  must  deal  with  these  particulars  as  we  do.  with  particulars  in  the 
superior  courts.  We  must  see,  not  whether  the  particulars  are  accu- 
rate in  every  respect,  but  whether  the  defendant  could  be  misled  by 
them.  Now,  looking  at  these  particulars,  I  do  not  believe  that  the 
defendant  could  be  mistaken.  The  particulars  mean  to  say  that  the 
plaintiff  has  been  compelled  to  pay  a  note  which  he  was  not  bound  to 
pay.  The  defendant  knew  perfectly  well  all  the  circumstances  of  that 
note.  There  must  be  a  liberal  interpretation  put  upon  the  words  of 
the  summons.  The  plaintiff  could  not  succeed  if  he  had  broken  any 
of  the  conditions  of  the  agreement  We  are  therefore  of  opinion 
that  it  was  competent  for  the  plaintiff  to  show  that  no  breach  of  the 
agreement  had  taken  place  so  as  to  entitle  the  defendant  to  indorse 
over  the  note.  On  the  third  point  it  is  clear  that  it  was  competent 
for  the  judge  to  receive  the  evidence,  though  not  properly  admissible, 
as  no  objection  was  made  to  it  on  the  part  of  the  defendant  at  the 
trial.  These  observations  would  answer  all  the  points  included  in 
the  formal  questions  put  in  the  case.  But  we  now  come  to  a  point 
upon  which  we  entertain  some  doubt,  namely,  whether  looking  at  the 
act  of  parliament  which  gives  the  appeal — the  statute  13  &  14  Vict, 
c.  61 — we  are  to  be  strictly  confined  to  the  precise  questions  submit- 
ted to  us  by  the  judge.  Section  15  of  that  act  says,  that  <<  such  ap- 
peal shall  be  in  the  form  of  a  case,"  &c.  The  judge  does  not  confine 
himself  to  asking  the  three  questions,  and  stating  only  facts  sufiicient 
to  render  those  questions  intelligible ;  but  he  sets  out  his  own  direc- 
tion, which  it  was  competent  to  the  parties  to  object  to.  I  cannot 
help  thinking  that  the  direction  of  the  judge  was  erroneous.  He  says 
any  one  breach  of  the  condition  would  entitle  the  defendant  to  a  ver- 
dict. That  was  perfectly  true ;  but  he  goes  on  to  say,  "  if  the  jury 
shouldi)e  of  opinion  that  the  plaintiff  had  observed  them  all,  except 
in  ceasing  to  deal  with  the  defendant  for  ale  and  porter,  they  would 
then  say  whether  the  liquor  supplied  by  the  latter  was  of  a  marketa- 
ble quality."  There  was  ample  evidence  that  the  plaintifi*  had  broken 
his  contract  by  sub-demising  the  house.  With  regard  to  the  condi* 
tion  as  to  the  purchase  of  the  ale  and  porter,  it  is  not  the  only  ques- 
tion whether  the  liquor  on  one  occasion  was  of  an  unmarketable 
quality.  If  the  contract  be  literallv  construed,  the  quality  of  the 
liquor  is  immaterial ;  but  a  reasonable  construction  must  be  put  upon 
it  There  is  a  duty  on  the  part  of  the  defendant  to  supply  good 
liquor  corresponding  to  the  obligation  on  the  plaintiff  to  buy  of  him. 
The  plaintiff  was  not  bound  to  take  firom  the  defendant  malt  liquor 
unfit  to  be  drunk.  If  good  liquor  was  not  sent  the  plaintiff  might 
send  back  that  portion ;  but  it  does  not  follow  that  if  bad  liquor  was 
sent  on  one  occasion,  that  would  justify  the  plaintiff  in  avoiding  the 
contract  altogether  and  in  dealing  with  other  persons.  As  that  part 
of  the  direction  is  wrong,  there  must  be  a  new  trial. 

Platt,  B.     In  this  case  the  plaintiff  demised  a  public  house  to  the 
plaintiff,  at  a  certain  rent     The  plaintiff  also  entered  into  two  stipu- 
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lations ;  one  was  not  to  sub-let  without  the  defendants  consent  in 
writing,  the  other  not  to  purchase  malt  liquor  from  any  other  person, 
but  to  purchase  from  the  defendant  all  the  malt  liquor  that  was  con- 
sumed on  the  premises.  For  the  purpose  of  securing  the  due  per- 
formance of  this  agreement,  it  was  arranged  that  a  promissory  note 
should  be  given.  It  appears  by  the  evidence  that  the  plaintiff  ceased 
to  purchase  bis  beer  of  the  defendant  and  did  sub-let  the  house. 
There  were,  therefore,  two  clear  breaches  of  the  agreement  The  de- 
fendant indorsed  the  note  over,  and  the  indorsees  sued  the  plaintijOf 
upon  it  and  recovered  the  amount  The  plaintiff  thereupon  brings 
the  present  action  to  recover  the  amount  so  extorted  from  him,  and 
he  claims  the  money  as  money  paid  to  the  use  of  the  defendant  He 
says  in  his  summons  and  particulars  that  the  money  was  paid  on  a 

S promissory  note  made  by  him,  for  which  there  was  no  consideration, 
t  seems  to  me  that  it  would  be  most  unjust  to  bind  down  the  plain- 
tiff to  tbe  very  words  of  the  particulars.  The  substance  of  the  par- 
ticulars is,  "  I  seek  to  recover  from  you  the  sum  of  money  which  has 
been  obtained  from  me  by  the  indorsees  upon  the  judgment  which 
was  given  against  me."  Could  the  defendant  doubt  that  the  question 
to  be  tried  in  the  action  was,  whether  the  defendant  had  tbe  right  to 
sue  upon  the  note,  for  the  indorsees  must  be  considered  as  suing  for 
the  benefit  of  the  defendant?  I  think  that  there  is  no  valid  objection 
to  the  particulars.  They  did  not  mislead  and  could  not  mislead. 
With  regard  to  the  first  question  put  to  us,  most  unquestionably  the 
judge  had  no  right  to  nonsuit  the  plaintiff  if  he  wished  to  have  the 
vermct  of  the  jury  on  his  case.  It  is  in  the  plaintiff's  own  power  to 
say  whether  he  will  be  nonsuited,  and  if  he  chooses  to  take  the 
opinion  of  the  jury,  it  is  the  duty  of  the  judge,  if  the  facts  show  that 
the  plaintiff  has  no  cause  of  action,  to  direct  the  jury  to  find  for  the 
defendant  On  the  second  point,  I  am  clearly  of  opinion  that  evi- 
dence as  to  the  quality  of  the  liquor  supplied  could  "be  given.  It 
seems  it  was  put  in  for  the  purpose  of  showing  that  the  plainflff  was 
not  compellable  to  go  on  dealing  with  the  defendant  As  to  the  third 
point,  no  objection  can  be  made  to  the  admission  of  the  evidence, 
which  was  not  objected  to  at  the  trial.  But  I  think  that  the  direction 
of  the  judge  was  wrong.  The  question  was  put  by  him  to  the  jury 
in  such  a  way  as  to  tend  to  mislead  them.  The  statute  13  &  14 
Vict  c.  61,  ss.  14, 15,  says,  if  either  party  shall  be  dissatisfied  with  the 
determination  or  direction  of  the  court  in  point  of  law  or  with  the 
admission  or  rejection  of  evidence,  &c.,  a  case  may  be  stated  for 
the  opinion  of  the  court  of  appeal.  The  case  is  what  we  have  to  con- 
sider here.  I  see  nothing  in  sect  15  which  confines  the  opinion  of 
the  court  above  to  the  questions  put  at  the  conclusion  of  the  case ; 
but  I  think  that  we  are  bound  to  see  whether,  on  the  whole  case,  jus- 
tice has  been  done ;  and,  as  we  find  that  the  judge  was  wrong  in  his 
direction  in  point  of  law,  that  it  is  our  duty  to  direct  a  new  trial. 

Welsby  applied  for  costs. 

Parke,  B.     It  must  follow  the  usual  rule.     The  successful  party 
gets  his  costs.  Judgment  reversed.    New  tried  ordered. 
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Crowley  &  others  v»  Vitty.^ 

jBsmuj  29,  1852. 
I 

Landlord  and  Tenant — Alteration  of  Rent  not  a  fresh  Demise  — 
County  Courts — Jurisdiction — 9  4"  10  Vict  c,  95,  s.  122. 

The  defendant  entered  into  a  written  afiroement  with  the  plaintiff  to  take  certain  premifies 
at  a  rent  of  208.  a  week,  payable  on  demand,  and  sabject  to  fonr  weeks*  notice  to  quit  on 
either  side.  Daring^  the  continuance  of  this  tenancy,  a  verbal  agreement  was  made  be- 
tween the  parties  that  the  rent  should  be  168.  a  week,  and  the  defendant  for  seyeral  weeks 
paid  this  reduced  amount,  and  on  one  occasion  submitted  to  a  distress :  — 

Hddy  that  there  was  no  fresh  demise,  and  that  the  original  rent  continued  to  be  the  rent  pay- 
able for  the  premises,  and  therefore  that  no  proceedings  could  be  taken  in  the  county 
court  under  tne  122d  section,  as  the  Jurisdiction  of  that  court  does  not  attach  where  either 
the  rent  or  the  value  of  the  premises  exceeds  501.  a  year. 

Prentice  moved  for  a  rule  calling  upon  the  plaintiff  in  the  above 
cause,  and  the  judge  of  the  County  Court  of  Surrey,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  restrain  the  judge  of  the 
said  court  from  proceeding  in  the  above  plaint,  which  had  been 
brought  under  the  122d  section  of  the  County  Courts  Act'  Upon 
the  i^davits  it  appeared  that  the  defendant  had,  on  the  15th  of  Ja- 
nuary, 1849,  entered  into  a  written  agreement  with  the  plaintiff  to 
take  the  premises.  No.  54,  Lower  Marsh,  Lambeth,  at  the  rent  of 
2O5.  per  week,  payable  as  demanded  by  the  plaintiflk  Four  weeks' 
notice  to  quit  by  either  of  the  parties  was  to  be  a  sufficient  notice. 
After  this  rent  had  been  paid  for  some  time,  the  plaintiffs  verbally 
agreed  with  the  defendant  to  reduce  the  rent  to  16^.  a  week,  which 
reduced  amount  was  paid  on  several  occasions,  and  a  distress  also 
submitted  to  for  that  amount.  It  was  also  sworn  bv  the  defendant 
that  the  premises  were  now  worth  60^  a  year  rent,  and  lOOZ.  premium 
for  the  goodwill  of  the  business.  At  the  hearing  before  the  county 
court  judge,  it  was  objected  that  he  had  no  jurisdiction,  as  both  the 
rent  and  the  value  of  the  premises  were  more  than  50/.  Judgment 
was,  however,  given  for  the  plaintiff,  and  this  rule  was  now  moved 
for.  The  rent  payable  for  these  premises  is  still  that  mentioned  in 
the  agreement  of  demise,  because  the  subsequent  verbal  agreement  is 
not  operative.  A  written  agreement  may  be  discharged,  but  not  al- 
tered by  a  verbal  agreement.  Marshall  v.  Lynn^  6  Mee.  &  W.  109 ; 
8..C.  9  Law  J.  Rep.  (n.  s.)  Exch.  126.  It  will  be  argued  that  the 
change  of  rent  operated  as  a  redemise  at  the  new  rent,  and  therefore 
is  a  surrender  by  operation  of  law,  within  the  principle  laid  down  in 

1  21  Law  J.  Rep.  (n.  s.)  Exch.  185. 

3  That  section  enacts,  "  That  when  and  so  soon  at  the  term  and  interest  of  the  te* 
nant  of  any  house,  land,  or  other  corporeal  hereditament,  where  the  value  of  the  pre- 
mises or  the  rent  payable  in  respect  of  such  tenancy  does  not  exceed  the  sum  of  502. 
by  the  year,  and  upon  which  no  fine  shall  have  been  paid,  shall  have  ended,  or  shall 
liave  been  duly  determined  by  a  legal  notice  to  quit,  and  such  tenant,  or,  if  such  tenant 
do  not  actually  occupy  the  premises,  or  occupy  only  a  part  thereof,  any  person  by  whom 
the  same  or  any  part  thereof  shsdl  be  then  actually  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  up  possession  of  the  premises,  or  of  such  part  thereof  respectively,  it 
shall  be  lawful,"  &c. 
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Lyon  V.  Reed^  13  Ibid.  285 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  377. 
Here  the  same  person  remains  in  possession,  and  there  is  nothing 
upon  which  a  surrender  by  operation  of  law  can  be  founded.  That 
term  is  properly  applicable  to  cases  where  the  owner  of  a  particular 
estate  has  been  a  party  to  some  act,  the  validity  of  which  he  is  by 
law  afterwards  estopped  from  disputing,  and  which  would  not  be  va- 
lid if  his  particular  estate  continued. 

[Parke,  B.  A  fresh  demise  to  the  same  person  would  be  a  sur- 
render by  operation  of  law.  A  term  of  one  hundred  years  would  be 
surrendered  if  there  was  a  new  demise  for  a  week.] 

This  verbal  arrangement  would  not  be  a  binding  agreement. 
There  is  no  consideration  nor  any  sufficient  evidence  to  support  a 
new  tenancy.  He  referred  to  Nickells  v.  Atherstone,  10  Q.  B.  Rep. 
944 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  371 ;  Cannan  v.  Hartley^  19 
Law  J.  Rep.  (n.  s.)  C.  P.  323 ;  and  2  Smith's  Lead.  Cases,  459,  a,  i. 
The  annual  value  is  also  sworn  to  be  above  SO/.,  and  the  jurisdiction 
is  taken  away  if  either  the  value  or  the  rent  is  above  50L  a  year. 

Pearson  showed  cause  in  the  first  instance.  There  was  a  surrender 
by  operation  of  law,  for  the  fact  of  payment  of  the  reduced  rent  and 
the  submitting  to  a  distress  will  bring  the  case  within  the  principle 
of  Lyon  v.  ReecL  He  referred  on  this  point  to  Nickells  v.  Aiherstone ; 
Doe  d.  Monk  v.  Geekie,  5  Q.  B.  Rep.  ^1 ;  s.  c.  13  Law  J.  Rep.  (n.  s.) 
Q.  B.  239 ;  and  Clarke  v.  Moore^  1  Jo.  &  Lat.  723.  The  considera- 
tion for  the  abatement  of  the  rent  is  the  continuance  of  the  relation 
of  landlord  and  tenant  Buckworth  v.  Simpson^  1  Cr.  M.  &  R.  834; 
8.  c.  4  Law  J.  Rep.  (n.  s.)  Exch.  104.  In  Gore  v.  Wrighty  8  Ad.  & 
E.  118 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  147,  the  defendant's  giving 
up  possession  was  held  a  sufficient  consideration  for  an  abandon- 
ment of  rent 

[Parke,  B.  The  agreement  is  certainly  strong  evidence  that  the 
premises  were  not  worth  more  than  50/.  a  year,  but  my  difficulty  is 
as  to  the  tenancy. 

Martin,  B.     Is  it  sworn  that  they  are  worth  less  than  SOL  a  year? 

Prentice,  No ;  and  the  affidavit  of  the  defendant  is  distinct  that 
they  are  worth  more.] 

Where  there  is  a  rent  that  is  the  criterion,  and  the  rent  is  now  only 
16*.  a  week. 

[Alderson,  B.  That  cannot  be  so  always.  Suppose  a  man  takes 
a  piece  of  land  and  pays  25/.  a  year  ground  rent,  and  he  builds  a 
house  on  it  worth  500/.  a  year,  could  the  owner  of  the  land  go  to  the 
county  court  under  this  section  ? 

Parke,  B.  There  is  nothing  in  the  second  agreement  to  prevent 
the  landlord  from  insisting  upon  the  original  rent  It  is  only  an  in- 
dulgence, which  he  may  put  an  end  to  at  any  time.  The  county 
court  has  no  jurisdiction  if  the  rent  is  above  50/.  There  is  no  clear 
intention  to  make  a  fresh  demise,  and  therefore  no  surrender. 

Martin,  B.  I  cannot  see  what  consideration  there  is  for  the  se- 
cond agreement] 

By  the  Court.     The  rule  will  be  absolute  for  a  prohibition. 

Jtule  accordingly. 
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Marks  v*  Hamilton.^ 

Janaarf  24,  1853. 

Insurable  Interest — Insolvent. 

A  penon  discharged  bj  the  insolyent  debtors'  court  as  an  insolvent  debtor,  effected  an  insur- 
ance  against  fire  on  some  propertj  acqaired  hj  him  before  the  insolvency.  The  property 
having  been  destroyed  by  fire,  the  order  for  his  discharge  was  afterwards  annulled  on  the 

Sound  of  fraud,  and  the  insolvent  adjudged  to  undergo  twelve  months'  imprisonment  from 
e  date  of  the  vesting  order.    He  then  brought  an  action  on  the  policy,  to  whidi  Uie  insu- 
rance office  pleaded  that  he  had  no  insurable  interest  in  the  property :  — 

Hdd^  that  the  action  lay. 

This  was  an  action  against  the  Snn  Fire-office,  saed  in  the  name 
of  their  treasurer,  under  the  64  Geo.  3,  c.  9;  on  a  policy  of  fire  insur* 
ance  effected  by  the  plaintiff  on  a  dwelling-house,  auction-room,  and 
offices,  all  communicating ;  household  goods,  fixtures,  wearing  appa- 
rel, printed  books,  and  plate,  pictures,  prints,  china,  glass,  stocks,  uten- 
sils, fixtures,  and  goods  in  trust  in  trade,  and  six  months'  rent ;  all 
therein.  The  declaration  contained  the  usual  averment  that  at  the 
time  of  making  the  policy,  and  from  thence  until  the  loss  and  da- 
mage, &c.,  the  plaintiff  was  interested  in  the  insured  dwelling-house, 
&c.  The  only  plea  necessary  to  notice  was  a  traverse  of  the  plain- 
tiffs interest  in  the  property  insured.  At  the  trial,  before  the  Lord 
Chief  Baron,  it  appeared  that  in  April,  1848,  the  plaintiff  was  on  his 
own  petition  discharged  by  the  Insolvent  Debtors  Court  as  an  in- 
solvent debtor.  On  the  Dth  September  following  he  effected  the 
policy  in  question,  on  some  property  which  had  been  acquired  by  him 
previous  to  the  insolvency.  The  premises,  &a,  were  destroyed  by 
fire  on  the  11th  November,  1848,  subsequently  to  which  the  creditors 
having  discovered  firaud  in  the  proceedings,  he  was  again  brought 
before  the  court ;  which  on  rehearing  the  case  annulled  the  original 
order  of  discharge,  and  adjudged  him  to  undergo  twelve  months^  im- 
prisonment from  the  date  of  the  vesting  order.  The  jury  having,  un- 
der the  direction  of  the  judge,  found  a  verdict  for  the  plaintiff. 

The  Attorney^  General  on  the  15th  January  moved  for  a  new  trial 
on  the  ground  of  misdirection.  The  plaintm  had  no  insurable  inte- 
rest in  this  property.  The  Insolvent  Debtors  Act,  1  &  2  Vict  c.  110, 
8.  37,  enacts,  that  '<  upon  the  filing  of  such  petition  by  such  prisoner, 
or  on  the  filing  of  such  petition  by  such  creditor  or  creditors  as  afore- 
said, and  the  evidence  in  support  thereof,  as  the  case  may  be,  it  shall 
be  lawful  for  the  said  court  for  the  relief  of  insolvent  debtors,  and 
such  court  is  hereby  authorized  and  required,  to  order  that  all  the 
real  and  personal  estate  and  effects  of  such  prisoner,  both  within  this 
realm  and  abroad,  except  the  wearing  apparel,  &c.,  and  all  the  future 
estate,  right,  titie,  interest,  and  trust  of  such  prisoner  in  or  to  any  real 
and  personal  estate  and  effects  within  this  realm  or  abroad  which  such 

1 21  Law  J.  Bep.  (n.  8.)  EzcL  109 ;  16  Jur.  152. 
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prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  be  shall  become  entitled  to  his 
final  discharge  in  pursuance  of  this  act,  according  to  the  adjudication 
made  in  that  behalf;  or  in  case  such  prisoner  shall  obtain  his  full  dis- 
charge from  custody  without  any  adjudication  being  made  by  the  said 
court,  then  before  such  prisoner  shall  be  so  fully  discharged  from  cus- 
tody ;  and  all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due 
to  him  or  her  before  such  discharge  as  aforesaid,  shall  be  vestexl  in  the 
provisional  assignee  for  the  time  being  of  the  estates  and  effects  of 
msolvent  debtors  in  England,  and  such  order  shall  be  entered  of  re- 
cord in  the  same  court,  and  such  notice  thereof  shall  be  published  as 
the  said  court  shall  direct ;  and  such  order  when  so  made  shall,  with- 
out any  conveyance  or  assignment,  vest  all  the  real  and  personal  es- 
tate and  effects  of  such  prisoner,  and  all  such  future  real  and  per- 
sonal estate  and  effects  as  aforesaid,  of  every  nature  and  kind  what- 
soever, and  all  such  debts  as  aforesaid,  in  the  said  provisional  as- 
signee." After  the  original  order  in  this  case  was  annulled  by  the 
second  order,  matters  were  restored  to  the  same  condition  as  if  that 
order  had  never  existed,  and  consequently  at  the  time  of  the  fire  the 
property  was  vested  in  the  assignees,  who  could  compel  the  insurance 
company  to  pay  the  money  to  them.  The  interest  of  a  party  insur- 
ing property  must  be  a  real  and  tangible,  not  a  mere  speculative  in- 
terest 

[Pollock,  C.  B.  A  responsible  interest  is  enough.  There  axe 
many  cases  of  marine  policies  which  clearly  show  this,  and  it  would 
be  a  hardship  if  the  law  were  otherwise. 

Alderson,  B.  Here  the  insolvent  had  possession  of  the  property, 
and  was  responsible  for  it  to  the  assignees.] 

He  had  only  a  simple  possession  by  permission  of  the  assignees, 
and  being  but  a  naked  bailee  would  not  be  responsible  to  them  for 
destruction  by  fire,  unless  caused  by  his  own  negligence. 

[Pollock,  C.  B.     I  doubt  that.] 

This  is  matter  of  contract,  and  not  a  question  between  the  plaintiff 
and  a  v^ongdoer.  Our.  adv.  vuU. 

Pollock,  C.  B.,^  now  delivered  judgment.  The  court  are  clearly 
of  opinion  that  the  plaintiff  had  an  insurable  interest  in  the  property 
insured,  and  consequently  no  rule  to  consider  the  question  ought  to 
be  granted.  Eule  refused.^ 


1  Ex  relatione. 

3  In  Lazarw  t.  The  CommonweaUh  Ins. 
Co.  19  Pickering,  81,  (1887,)  a  debtor  had 
insured  property,  ana  afterwards,  bj  a 
voluntary  aasiffnment,  assigned  it  for  the 
benefit  of  all  his  creditors,  and  alter  pay- 
ing all  creditors  there  was  a  surplus  re- 
mainiDg,  it  was  held  that  the  debtor  con- 


tinued to  hare  an  insurable  interest,  not- 
withstandinff  the  assignment,  and  the  as- 
signment did  not  divest  him  of  that  inte- 
rest See  farther  on  the  subject  of  insur- 
able interest,  Ansell  on  Fire  and  Ufe 
Insurance,  ch.  4,  ^ow  in  press,)  vihert  all 
the  cases  are  collected. 
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Baxendalb  v.  Hart.^ 

February  7,  1852. 

Carrier^  Liability  of —  Notice  by  Sender  of  Goods  —  1  WUL  4,  c.  68. 

Under  the  stat  1  Will.  4,  c.  68,  s.  1,  (klie  Carriers  Act,)  it  is  the  dntj  of  the  sender  of  goods 
therein  enamerated,  and  exceeding  10/.  in  value,  to  take  the  initiative  bj  giving  notice 
to  the  carrier  of  their  value  and  nature,  in  order  to  charge  the  latter  in  respect  of  their 
loss,  and  this  whether  the  goods  be  delivered  at  the  office  of  the  carrier  or  not.  The  no- 
tice to  be  affixed  in  the  office  by  the  carrier,  under  sect  2,  is  required  only  for  the  purpose 
of  his  making  an  increased  charge  for  the  conveyance  of  such  goods,  after  having  received 
notice  of  their  value  and  nature  from  the  sender. 

H.  requested  B.,  a  common-carrier,  to  send  to  H^s  place  of  business  (away  from  the  carrier's 
office)  for  some  goods  to  be  conveyed  by  B.,  as  such  carrier,  for  H.  B.  did  so,  and  his  ser- 
vant received  the  goods,  which  came  within  the  classes  of  goods  mentioned  in  the  stat.  1 
Will.  4,  c.  68,  and  exceeded  10/.  in  value,  but  H.  did  not  declare  their  value  or  nature. 
The  notice  statin/^  the  increased  rates  of  charges  required  by  B.  for  such  classes  of  goods 
was  affixed  in  ms  office,  but  was  not  in  any  way  brought  to  the  knowledge  of  H  The 
goods  having  beon  lost :  — 

Held^  that  although  they  had  been  delivered  away  fh>m  the  carrier's  office,  and  therefore  the 
sender  had  not  an  opportunity  of  seeing  the  notice  affixed  therein,  yet  the  carrier  was  not 
liable,  as  the  sender  had  not  declared  the  value  and  nature  of  the  goods  at  the  time  of 
delivery. 

This  was  an  action  on  the  case  for  the  loss  of  goods  intrasted  to 
the  defendant  below  as  a  common-carrier.  The  pleas  were  —  first, 
not  guilty ;  secondly,  a  traverse  of  the  delivery  and  acceptance,  modo 
etformd]  thirdly,  that  the  goods  and  chattels  were  contained  in  a 
certain  package  and  delivered  to  a  servant  of  the  defendant  for  the 
purpose  of  being  carried  and  delivered  by  the  defendant,  then  being 
a  common-carrier,  after  the  passing  of  the  1  Will.  4,  c.  68 ;  that  the 
defendant,  before  and  at  the  time  of  the  delivery  of  the  said  package, 
had  a  notice  affixed  in  the  office  where  such  packages  as  aforesaid 
were  received  to  be  conveyed  by  him,  stating  the  increased  rates  of 
charges  required  to  be  paid,  over  and  above  the  ordinary  rate  of  car- 
riage, as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for 
the  safe  conveyance  of  such  articles  of  value,  as  in  the  act  and  the  no- 
tice mentioned ;  that  the  plaintiff  had  no  notice  of  such  increased  rates 
of  charges;  that  the  articles  were  of  the  description  and  quality  in  the 
act  of  parliament  and  notice  mentioned,  and  were  of  morq  than  10/. 
value ;  that  at  the  time  of  the  delivery  of  the  package  and  its  contents 
the  value  and  nature  of  the  articles  were  not  declared  by  the  plain- 
tiff to  the  defendant,  or  to  the  person  receiving  the  package  on  his 
behalf;  and  that  the  increased  charge,  or  any  engagement  to  pay 
the  same,  was  not  given  or  offered  to  or  accepted  by  the  defendant. 
The  plaintiff  replied  by  joining  issue  upon  the  first  and  the  second 
pleas,  and  pleading  de  injurid  as  to  the  third.  Upon  the  trial,  before 
roUock,  C.  B.,  at  Westminster,  at  the  sittings  after  Trinity  term, 
1850,  the  following  appeared  to  be  facts  of  the  case :  The  defend- 
ant, who  was  a  common-carrier  by  land,  carrying  on  business  under 

1  16  Jur.   126.     Carom  Patteson,  Coi^ridob,  Maui^,  Wiohtmait,  Cbbss- 
WRLL)  Williams,  Erle,  and  Talfourd,  JJ. 
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the  name  of  Pickford  &  Co.,  at  an  office  in  Regent  street,  had,  by 
a  notice  in  writing  affixed  therein  before  and  at  the  time-  of  the 
delivery  of  the  package,  notified,  according  to  the  statute,  the  in- 
creased rates  of  charges  required  by  him  to  be  paid,  over  and  above 
the  ordinary  rate  of  carriage,  for  articles  of  the  description  mentioned 
in  the  statute.  According  to  the  course  of  the  defendant's  business 
he  was  in  the  habit  of  receiving  packages  at  the  said  office  in  Regent 
street,  to  be  conveyed  to  different  places.  On  the  31st  of  July,  1849, 
the  plaintiff  sent  to  such  office  and  requested  the  defendant's  clerk 
to  send  to  the  plaintiff's  place  of  business  in  Regent  street  for  cer- 
tain goods  to  be  conveyed  to  the  terminus  of  the  North- Western 
Railway.  A  cart  was  accordingly  sent  to  the  plaintifPs  place  of 
business,  and  the  package  containing  the  goods  mentioned  in  the 
declaration  was  delivered  to  the  carman.  On  its  way  to  the  railway 
terminus  the  car  stopped  at  the  office  of  the  defendant,  and  whilst 
there  the  package  was  lost  Nothing  had  been  said  by  the  plaintiff 
as  to  the  value  or  nature  of  the  articles  contained  in  the  package,  and 
no  increased  charge  for  its  conveyance  had  been  made  or  offered. 
Upon  this  evidence  his  lordship  directed  the  jury  to  find  a  verdict  for 
the  defendant,  giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
the  value  of  the  goods.  This  was  accordingly  done,  and  the  court 
(Pollock,  C.  B.,  dissentiente)  intimated  their  opinion  that  the  verdict 
should  be  entered  for  the  plaintiff;  liberty,  however,  was  given  to  the 
defendant  to  consider  the  opinion  of  the  majority  of  the  court  as  a  rul- 
ing, at  the  trial  objected  to  by  a  bill  of  exceptions.  (See  the  report 
of  the  case  below,  20  Law  J.  Rep.  (n.  s.)  Exch.  238 ;  s.  c.  6  Eng.  Rep. 
468.)  The  ruling  was  thereupon  stated  in  the  following  form :  "  That 
the  defendant  was  liable  in  respect  of  the  loss  of  the  package,  notwith- 
standing the  statute,  on  the  ground  that  the  package  was  not  delivered 
at  the  office  of  the  defendant,  and  that  the  statute  does  not  exempt  car- 
riers from  responsibility  for  the  loss  of  any  parcels  or  packages  delivered 
to  them  or  their  servants  for  carriage  at  any  other  place  than  the  office, 
warehouse,  or  receiving-house  of  such  carriers ;  and  that  the  package 
having  been  delivered  to  the  defendant's  servant  at  the  plaintiff's  own 
place  of  business,  the  defendant  was  responsible  as  a  carrier  at  com- 
mon law,  and  was  not  under  the  circumstances  proved  in  evidence, 
entitled  to  the  benefit  of  the  statute. " 

Willes,  (with  him  Phipson,)  for  the  plaintiff  in  enror.  The  question 
for  the  decision  of  the  court  was,  whether  the  protection  given  to  car- 
riers by  the  stat.  1  Will.  4,  c.  68,»  was  confined  to  cases  in  which 

1  1  Will.  4,  c.  68,  8.  1.  "  Whereas,  by  reason  of  the  frequent  practiee  of  bankers  and 
others  sending  by  the  public  mails,  stage-coaches,  wagons,  vans,  and  other  public  con- 
veyances by  land,  for  hire,  parcels  and  packages  containing  money,  bills,  notes,  ieweU 
lery,  and  other  articles  of  great  value,  in  smaR  compass,  much  valuable  property  is  ren- 
dered liable  to  depredation,  and  the  responsibility  of  mail  contractors,  stage-coach  pn>- 
Etors,  and  common-carriers  for  hire  is  greatly  increased ;  and  whereas,  through  the 
uent  omisflion,  by  persons  sending  such  parcels  and  packages,  to  notify  the  value 
nature  of  the  contents  thereof,  so  as  to  enable  such  mail-contractors,  stage-coach 
propnetors,  and  other  common  carriers,  by  due  deligence,  to  protect  themselves  against 
losses,  arising  from  their  legal  responsibility,  and  ttie  difficulty  of  fixing  parties  with 
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the  articles  to  be  carried  were  delivered  at  the  office  of  the  carriers. 
The  court  below  had  not  put  the  right  construction  upon  the  Ist  sec- 
tion of  the  act,  taken  in  connection  with  the  2d;  or  if  they  had  done 
so,  yet  the  1st  section,  taken  by  itself,  afforded  a  protection  to  the  car- 
riers. The  1st  section  laid  down  the  general  principle  which  it  was 
intended  to  establish,  and  the  subsequent  sections  dealt  only  with 
matters  of  detail.  If,  therefore,  there  was  any  thing  inconsistent  be- 
tween the  former  and  the  latter,  effect  ought  to  be  given  to  the  former. 
That  section  recited,  as  a  grievance,  that  persons  sending  valuable  goods 
in  small  parcels  omitted  to  state  to  the  carriers  the  importance  of  the 
charge  committed  to  them,  and  the  difficulty  there  was  of  bringing 
home  to  such  persons  notices  published  by  carriers.  It  then  enumerated 
certain  articles,  for  the  loss  of  which  the  carrier  was  not  to  be  liable 
unless  their  value  and  nature  were  declared  and  an  increased  charge 
paid  "  at  the  time  of  the  delivery  thereof  at  the  office,  &c.,  or  to  his, 
her,  or  their  book-keeper,  coachman,  or  other  servant. "     The  effect 

knowledge  of  notices  published  bjr  such  mail  contractors,  sta^e-coach  proprietors,  and 
other  common-carriers,  with  the  mtent  to  limit  such  responsibility,  they  have  become  ex- 
posed to  great  and  unavoidable  risks,  and  have  thereby  sustained  heavy  losses ;  be  it  there- 
fore enacted,  that  from  and  after  the  passins  of  this  act  no  mail  contractor,  stage-coach 
proprietor,  or  other  common-carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of  or 
mjury  to  any  article  or  articles  or  properly  of  the  descriptions  following  —  that  is  to  say, 
gold  or  silver  coin  of  this  realm,  or  of  any  foreign  state,  &c.,  (enumerating  various 
kinds  of  goods,)  contained  in  any  parcel  or  package  which  shall  have  been  delivered 
either  to  be  carried  for  hire  or  to  accompany  the  person  of  any  passenger  in  any  mail 
or  stage-coach  or  public  conveyance,  when  uie  value  of  such  article  or  articles  or  pro- 
perty aforesaid  contained  in  such  parcel  or  package  shall  exceed  the  sum  of  10/.,  un- 
less, at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving-house 
of  such  mail  contractors  stage^^oach  proprietors  or  common-carriers,  or  to  his,  ner,  or 
their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being  carried  or  of 
accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  or  ^nature  of  such 
article  or  articles  or  property  shall  have  been  declared  by  the  person  or  persons  send- 
ing or  delivering  the  same,  and  such  increased  chaxge  as  hereinafVer  mentioned,  or 
an  engagement  to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or 
package." 

Sect  2.  "  That  when  any  parcel  or  package  containing  any  of  the  articles  above 
specified  shall  be  so  delivered,  and  its  value  and  contents  declared  as  aforesaid,  and 
such  value  shall  exceed  10/.,  it  shall  be  lawful  for  such  mail  contractors,  stage-coach 
proprietors,  and  other  common-carriers  to  demand  and  receive  an  increased  rate  of 
charge,  to  be  notified  by  some  notice  affixed  in  legible  characters  in  some  public  and 
conspicuous  part  of  the  office,  warehouse,  or  other  receiving-house  where  such  parcels 
or  packa^  are  received  by  them  for  the  purpose  of  conveyance,  statins  the  increased 
rates  of  charge  required  to  be  paid,  over  and  above  the  ordinary  rate  of  carriage,  as  a 
compensation  for  tne  greater  nsk  and  care  to  be  taken  for  the  safe  conveyance  of  such 
valuable  articles ;  andall  persons  sending  or  delivering  parcels  or  packages  containing 
such  valuable  articles  as  aforesaid  at  such  office  shall  be  oound  by  such  notice,  without 
further  proof  of  the  same  having  come  to  their  knowledge. " 

Sect.  3.  ^*  That  when  the  value  shall  have  been  so  declared,  and  the  increased  rate 
of  charge  paid,  or  an  engagement  to  pay  the  same  shall  have  been  accepted  as  herein- 
before mentioned,  the  person  receiving  such  increased  rate  of  charge,  or  accepting 
such,  shall,  if  thereto  required,  sign  a  receipt  for  the  package  or  parcel,  acknowleaging 
the  same  to  have  been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and 
if  sach  receipt  shall  not  be  given  when  required,  or  such  notice  as  lUbresaid  shall  not 
have  been  affixed,  the  mail  contractor  stage-coach  proprietor  or  other  common-carrier 
as  aforesaid  shall  not  have  or  be  entitied  to  any  benefit  or  advantage  under  this  act, 
but  shall  be  liable  and  responsible  as  at  the  common  law,  and  be  liable  to  refund 
the  increased  rate  of  charge. " 
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of  the  judgment  below  was  to  say,  that  these  latter  words  were  not 
in  the  altemative,  bnt  that  they  must  be  read  thus — ^<  to  his,  her,  or 
their  book-keeper, "  &c.,  at  the  office,  warehouse,  or  receiving-hoose. 
There  was  nothing,  however,  in  the  section  to  indicate  such  a  limita- 
tion of  the  alternative.  If  this  section  stood  alone,  it  would  be  perfectly 
intelligible  by  itself  with  reference  to  the  previous  state  of  the  law,  the 
last  clause,  ^  and  such  incieased  charge, "  &c^  being  all  that  connects 
it  with  what  follows  in  subsequent  sections.  The  stat  26  Greo.  3^  c 
86,  afforded  a  legislative  precedent  for  the  enactment  in  the  1st  sec- 
tion ;  for  by  that  statute  the  owners  and  masters  of  ships  were  freed 
from  liability  for  the  loss  of  certain  specified  goods,  unless  their  true 
nature,  quality,  and  value  were  insert^  by  the  shipper  in  the  bill  of 
lading.  The  second  section  clearly  has  reference  to  a  delivery  at  any 
place,  because  the  third  section  contains  express  dedarations  that  in 
certain  events  the  carrier  shall  be  liable;  and  it  follows  that  the 
legislature  must  have  intended  that  in  any  other  event  the  carrier 
should  not  be  liable.  That  section  enacts,  that  after  the  value  shall 
have  been  so  declared  and  the  increased  rate  of  charge  paid,  then  if 
a  receipt  be  required  and  not  ^ven,  or  the  notice  required  by  the  2d 
section  be  not  affixed,  the  carrier  is  to  be  liable  as  at  common  law ; 
thus  expressly  laying  down  two  instances  in  which  the  carrier  is  not 
to  be  entitled  to  the  protection  of  the  act  If  the  construction  of  the 
court  below  were  right,  a  carrier  would  be  excluded  from  the  jho- 
tection  which  he  would  have  had  under  the  common  law,  and  that 
by  a  statute  which  recites  that  it  was  passed  for  the  benefit  of  car- 
riers ;  for  under  the  old  law  it  was  always  a  question  for  the  jury,  in 
cases  where  a  notice  was  given  restricting  the  liability  of  the  carrier 
as  to  goods  of  a  certain  description,  whether  such  notice  had  come  to 
the  knowledge  of  the  sender.  It  was  contended  on  the  other  side, 
that  sects.  2  and  7  contain  express  enactments  that  the  parties  were 
only  bound  where  there  had  been  a  delivery  at  ^such  office;^  but 
the  whole  act  must  be  taken  together,  and  to  give  effect  merely  to  the 
words  of  those  two  sections  would  be  to  adopt  a  wrong  rule  of  con- 
struction—  the  correct  rule  being,  that  you  must  look  to  the  whole 
intention  and  all  the  provisions  of  the  act  The  first  part  of  the 
second  section,  where  a  delivery  was  referred  to  by  the  words  "  so 
delivered,"  incorporated  by  reference  that  part  of  the  first  section 
which  speaks  of  a  delivery  at  the  office  or  to  the  servant 

[Coleridge,  J.  Suppose  there  is  a  delivery  in  the  street,  and  the 
person  delivering  has  no  knowledge  of  any  notice  of  an  increased 
charge  being  stuck  up  at  the  office,  the  canier  must  show  that  he  had 
such  knowledge.] 

The  person  delivering  the  package  must  give  notice  of  its  value 
and  contents.  The  carrier  is  absolutely  discharged,  if  the  value  and 
contents  are  not  declared ;  and  if  a  person  delivers  at  the  office  he  is 
bound  by  the  notice  that  there  is  an  increased  charge ;  and,  the  notice 
being  there,  unless  he  pay  the  extra  money  for  the  conveyance  of  his 
goods,  the  carrier  is  protected ;  but,  when  the  delivery  is  at  any  other 
place  than  the  office,  the  nature  and  value  of  the  articles  should  be 
declared  to  the  servant  of  the  carrier. 
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[Patteson,  J.  Suppose  a  carrier  affixes  no  notice  at  all  in  his 
office,  and  a  party  brings  a  parcel  and  makes  no  declaration  of  its 
value,  you  say  he  could  not  recover  because  he  made  no  declaration ; 
but  by  the  3d  section,  if  there  is  no  notice,  the  carrier  is  liable  and 
responsible,  as  at  common  law.  You  cannot  read  the  first  section  by 
itself.] 

The  efiect  of  the  3d  section  is  that,  if  no  notice  is  put  up  in  the 
office,  the  carrier  cannot  make  any  greater  charge  in  respect  of  the 
carriage,  and  is  also  liable  to  refund  the  increased  charge,  if  he  have 
made  any.  The  second  section  is  quite  consistent  with  a  delivery  to 
a  servant ;  it  either  means  a  delivery  generally,  or  it  is  capable  of  this 
explanation  :  if  you  deliver  at  the  office,  you  must  pay  the  increased 
charge,  and  get  a  receipt ;  but,  with  respect  to  a  delivery  away  from 
the  office,  it  is  not  enough  that  there  is  a  notice  at  the  office,  but  the 
sender  must  be  informed  by  the  servant  that  he  must  pay  an  addi- 
tional price,  and  in  order  to  enable  the  servant  to  do  so,  he  must  first 
be  informed  of  the  nature  and  value  of  the  articles.  If  there  is  a  de- 
livery away  from  the  office,  and  s,  declaration  of  the  nature  and  value 
of  the  articles  is  made  to  the  servant,  but  that  servant  does  not  ap- 
prise the  customer  that  there  is  such  a  notice,  and  that  he  must  pay 
an  increased  charge,  then  the  sender  is  not  bound  by  the  notice,  for 
want  of  further  proof,  which  is  not  required  when  the  delivery  is  at 
the  office. 

[Patteson,  J.  Affixing  a  notice  in  the  office  is  a  constructive  no- 
tice to  all  persons,  whether  they  see  it  or  not ;  but  if  a  carrier  chooses 
to  take  up  my  goods  miles  away  from  his  office,  how  am  I  to  know 
whether  he  avails  himself  of  the  act  or  not  ?] 

A  person  who  delivers  goods  to  a  carrier  must  run  that  risk ;  he 
knows  with  whom  he  is  dealing. 

[Williams,  J.  If  a  person  takes  his  luggage  to  the  office,  where 
a  notice  is  stuck  up,  and  says,  "  This  is  my  luggaj^e,  containing  cer- 
tain articles,"  is  not  the  carrier  liable  for  their  loss  T] 

It  would  be  a  question  of  fact  for  the  jury,  whether  the  carrier 
meant  to  waive  his  right  to  an  increased  charge.  The  notice  is  a 
condition  precedent  to  the  increased  charge.  It  was  submitted  that, 
although  there  were  no  notice  in  the  office,  so  as  to  entitle  the  carrier 
to  take  a  greater  rate  of  charge  for  the  insurance  of  the  goods,  a 
person  who  delivered  goods  to  him,  either  at  the  office  or  elsewhere, 
was  still  bound  to  state  their  nature  and  value,  so  as  to  enable  the 
carrier  to  take  proper  means  for  protecting  himself,  by  using  addi- 
tional care  in  their  conveyance.  The  first  section,  in  its  recital,  deals 
not  merely  with  the  difficulty  of  bringing  home  notices  of  carriers  to 
the  knowledge  of  senders  of  certain  goods,  but  it  also  speaks  of  the 
omission  of  persons  sending  such  goods  to  notify  their  value  and 
nature.  It  devolves  upon  the  sender  to  do  two  things :  first,  to  de- 
clare the  value  and  nature  of  his  goods ;  and,  secondly,  to  pay  a  higher 
rate  of  carriage  for  them  before  he  can  claim  for  their  loss ;  and  these 
two  requirements  are  quite  independent  of  the  subsequent  section, 
which  only  states  what  is  the  carrier's  duty,  when  these  first  steps 
have  been  taken  by  the  sender.     It  was  said  by  Bayley,  J.,  in  Oiaen 
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V.  Burnett^  2  Cr.  &  M.  359,  "  It  seems  to  me  that,  by  the  terms  of 
the  act,  the  plaintiff  was  required  to  give  a  specific  notice  that  the 
package  contained  glass  of  the  value  be  seeks  to  recover,  and  that, 
as  he  did  not  do  that,  the  defendant  was  not  responsible,"  That  case 
is  clearly  in  favor  of  the  plaintiff's  view  of  the  proper  construction 
of  the  1st  section,  which  must  be  read  according  to  the  plain  mean- 
ing of  its  terms.  In  HirUon  v.  Dibbinj  2  Q.  B.  646,  recognizing 
Owen  V.  Burnett^  it  was  held,  that  the  largest  and  most  liberal  con- 
struction should  be  put  upon  this  statute,  which  was  passed  for  the 
benefit  of  carriers.  If,  however,  the  construction  of  the  court  below 
is  correct,  they  would  be  excluded  altogether  firom  the  protection 
which  it  was  intended  to  afford  them. 

BramweU^  (with  him  C  jE7.  PoUockj)  for  the  defendant  in  eiror. 
The  judgment  of  the  Court  of  Exchequer  is  right. 

[M AULE,  J.  It  is  there  said,  "  The  plaintiff's  explanation  requires 
a  very  slight  alteration  of  the  words  of  the  act."  But  that  is  doing 
a  thing  which  ought  not  to  be  done  without  some  very  strong  rea- 
son.] 

All  notices  limiting  liability  are,  in  effect,  making  contracts  more 
limited  than  the  common  law  imposed,  and,  unless  the  notice  come 
to  the  knowledge  of  the  person  sending  a  parcel,  the  carrier  could 
derive  no  benefit  from  it.  He  was  bound  to  ask  the  nature  of  the 
articles  sent  by  him.  In  Walker  v.  Jackson^  10  M.  &  W.  168,  Parke, 
B.,  said :  "  I  take  it  now  to  be  perfectly  well  understood  that,  if  any 
thing  is  delivered  to  a  person  to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about  it  as  may  be  necessary." 
The  mischief  intended  to  be  remedied  by  this  statute  was  the  diffi- 
culty of  fixing  parties  sending  goods  with  knowledge  of  notices  pub- 
lished by  the  carrier ;  and  its  object  was  to  substitute  a  statutory 
notice  for  the  notice  of  particular  carriers,  and  to  make  the  affixing 
such  notice  in  the  office  evidence,  without  further  proof,  that  it  had 
come  to  the  knowledge  of  the  sender ;  not  to  make  provisions  for  the 
giving  notice  of  value  to  the  carrier  merely  to  insure  extra  care. 

[Erle,  J.  It  is  optional  with  the  carrier  whether  he  will  demand 
an  extra  charge  or  not.  The  increased  charge  is  nothing  of  itself, 
but  he  may  make  it  something  if  he  pleases.] 

The  legislature  only  contemplated  a  delivery  where  there  might  be 
a  notice.  A  declaration  of  value  would  be  useless  if  the  charge  was 
more  than  the  sender  chose  to  pay. 

[Maule,  J.  The  declaration  of  value  is  for  the  advantage  of  the 
carrier,  in  order  to  enable  him  to  use  diligence  in  protecting  himself 
from«loss  arising  firom  a  large  responsibility.] 

K  a  charge  were  made,  and  the  sender  refused  to  pay  it,  but  said, 
"  I  mean  you  to  carry  the  goods,"  then  the  carrier  would  not  be 
liable.  A  person  who  sends  a  parcel  ought  to  have  the  opportunity 
of  seeing  what  charge  the  carrier  makes,  not  only  to  himself,  but  to 
eve^body  else. 

[rATTESON,  J.  The  notice  required  by  the  2d  section  is,  not  that 
the  carrier  means  to  avail  himself  of  the  protection  of  the  act,  but  it 
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is  a  notice  of  an  increased  charge.  The  initiative  may  be  thrown, 
by  the  1st  section,  npon  the  person  who  sends  goods.] 

The  1st  and  3d  sections  show,  that  he  is  not  to  have  any  benefit 
withoat  he  has  a  tariff;  and  only  in  cases  where  the  delivery  is  at 
the  office,  could  the  sender  be  bound  to  give  notice  of  the  value  of 
his  goods. 

f  Maule,  J.  The  sender  is  not  bound  by  the  notice  stuck  up  in  the 
ofnce  when  he  delivers  in  the  street ;  but  he  must  give  notice,  and 
the  carrier  must  make  that  charge  only  which  is  in  his  tariff  at  the 
office.] 

The  words  "without  further  proof"  show  there  must  be  some 
proof. 

[Maule,  J.  That  is,  being  stuck  up  in  the  office,  no  more  proof  is 
necessary  to  bring  home  to  the  party  the  knowledge  that  a  notice  is 
there.  In  former  times,  there  might  or  might  not  be  a  notice  at  the 
office ;  but  now,  there  must  be  a  notice,  in  order  to  entitle  the  car- 
rier to  an  increased  charge.] 

The  meaning  of  the  act  of  parliament  is  that,  when  a  thing  is  de- 
livered at  a  place,  where  there  may  or  may  not  be  a  tariff  put  up, 
the  sender  is  bound  to  declare  its  value,  but  he  is  not  bound  to  de- 
clare, unless  there  is  such  a  notice.  It  was  never  intended  that  a  man 
should  put  up  a  notice  in  his  office,  and  send  round  to  collect  parcels 
anywhere,  and  then  say  the  parcels  were  delivered  subject  to  the  terms 
of  the  notice  in  my  office.  Before  the  statute,  the  difficulty  was  to 
show  that  the  parties  had  made  a  contract  for  themselves  other  than 
the  common-law  contract.  K  the  judgment  below  is  overruled,  car- 
riers will  be  put,  not  only  in  a  better  situation  with  respect  to  their 
proof  of  a  contract  under  the  second  section,  but  they  will  acquire 
the  right  to  have  the  value  declared  in  all  cases  whatsoever. 

Willes  was  not  called  upon  to  reply. 

Patteson,  J.  The  ruling  in  this  case  is,  in  effect,  the  judgment 
of  the  Exchequer  put  into  the  shape  of  a  ruling  by  the  Lord  Chief 
Baron  at  the  trial ;  and  such  ruling  is,  that  the  plaintiff  below  was 
entitled  to  recover,  as  the  defendant  below  was  not  protected  by  the 
stat  1  WilL  4,  c.  68 ;  and  the  reason  given  is,  that  the  defendant 
was  liable  in  respect  of  the  loss  of  the  package,  as  it  was  not  de- 
livered at  the  office  where  he  carried  on  his  business.  We  are  of 
opinion  that  such  ruling  is  not  correct,  and  that,  therefore,  there  must 
be  a  venire  de  novo ;  and  we  have  come  to  this  conclusion  after  an 
attentive  consideration  of  the  language  of  the  act  of  parliament  and 
the  judgment  given  below.  The  1st  section  of  the  1  Will.  4,  c, 
68,  has  a  plain  and  obvious  meaning.  The  recital  shows,  that  the 
^ving  of  notice  by  persons  who  send  parcels  containing  a  particular 
description  of  goods,  was  one  object  of  the  act.  Certain  articles  are 
there  enumerated,  for  the  loss  of  which  the  carrier  ia  not  liable,  un- 
less at  the  time  of  their  delivery  their  value  and  nature  have  been  d&* 
clared  by  the  person  sending  or  delivering  the  same,  "  and  such 
increased  charge  as  hereinafter  mentioned,  or  an  engagement  to  pay 
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the  same,  be  accepted  by  the  person  receiving  such  parcel  or  pack- 
age." These  latter  are  the  only  words  in  this  section  which  afford 
any  ground  for  saying  that  a  carrier  is  bound  to  give  a  notice  of  any 
kind.  The  meaning  of  the  legislature,  to  be  gathered  from  the  Ist 
section,  was,  that  persons  who  send  by  a  carrier  goods  of  a  particu- 
lar kind,  should  be  bound,  however  they  may  be  delivered,  to  give 
information  of  the  nature  and  value  of  the  articles ;  and  the  subse- 
quent sections  of  the  act  contain  only  certain  provisions  as  to  what 
is  to  be  done  by  the  carrier  when  they  are  received.  Although  the 
value  and  nature  may  be  declared  by  the  sender,  it  does  not  necessa- 
rily follow  that  the  parties  would  be  immediately  affected  thereby ; 
but  another  clause  is  to  be  acted  on.  The  first  step  to  be  taken  is 
for  the  sender  of  the  goods  to  give  notice  of  the  value  and  nature  of 
the  goods  he  sends.  The  second  is,  that  the  carrier  is  entitled  to  have 
a  larger  charge ;  and  he  cannot  have  that  larger  charge,  or  save  him- 
self from  responsibility,  by  saying, "  I  will  have  such  and  such  a  sum 
of  money,"  but  he  must  have  a  notice  of  what  he  proposes  to  de- 
mand,  beyond  his  usual  charges,  from  the  whole  world ;  and,  for  that 
purpose,  it  may  be  necessary  he  should  put  up  a  tariff  in  bis  office. 
Beet  2  applies  to  a  notice  of  this  kind,  and  not  to  a  notice  that  the 
carrier  means  to  avail  himself  of  the  benefit  of  the  act  The  act  of 
parliament  makes  it  necessary  for  the  sender  to  state  the  value  and 
nature  of  the  articles,  in  the  first  instance ;  and  this  construction 
seems  to  reconcile  all  the  provisions  of  the  act  Mr.  Bramwell  says 
that  the  latter  part  of  the  2d  section  means,  that  all  persons  who  de- 
liver at  the  office  are  bound  by  the  notice  there  set  up,  without  fur- 
ther proof ;  and,  therefore,  he  argues,  that  no  person  is  in  consequence 
to  maintain  an  action,  unless  there  has  been  that  notice  and  a  de- 
livery at  the  office,  in  order  that  he  may  see  that  notice ;  in  fact,  that 
it  applies  only  to  a  delivery  at  the  office.  But  that  would  vitiate  the 
primary  object  of  the  statute.  We  think  the  act  of  parliament  re- 
quires the  person  sending  the  goods  to  give  that  information  which 
he  alone  can  give,  and  that  the  carrier  who  charges  an  unusual  price 
is  to  put  up  in  his  office  a  tariff  of  such  prices,  and  is  bound,  u  re- 
quired, to  give  a  receipt  when  the  money  is  paid.  This  all  follows 
upon  the  first  step  to  be  taken  by  the  sender ;  if  he  does  not  take 
that  step,  we  think  he  cannot  maintain  an  action  for  the  loss  of  goods 
of  the  description  specified  in  the  statute.  That  declaration  must 
be  made  in  adl  cases,  wherever  the  delivery  may  be,  whetiier  it  is  at 
the  office  or  in  the  road,  oi:  anywhere  else ;  and  then,  if  the  sum 
mentioned  in  the  tariff  is  demanded  and  paid,  and  the  goods  are  lost, 
the  sender  may  recover  their  value.  The  carrier  is  also  to  give  a 
receipt,  if  required,  or  he  loses  the  benefit  of  being  protected  by  the 
act ;  but  in  no  case  can  the  sender  recover  without  he  has  taken  the 
step  which  the  legislature  intended  he  should.  This  ruling,  therefore, 
is  wrong,  because  it  is  found  that  no  such  declaration  was  made  as 
to  the  value  or  quality  of  the  goods  sent  The  judgment  below  will 
be  reversed,  and  there  must  be  a  venire  de  novo. 

Judgment  accordingly. 
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Riffht  to  Water —  Underground  Water — Agreement  —  Statute  — 

Damage. 

Tho  right  to  have  a  Btream  of  water  which  flows  ahore  ground  running  in  it«  natural  course, 
is  not  by  a  presumed  ^nt  from  long  acquiescence  on  the  part  of  the  riparian  proprietors,  , 

above  and  below,  but  is  ezjure  naturae  and  an  incident  of  property  \  and  an  action  lies  for 
infringement  of  this  right 

Aliter  in  the  case  of  underground  water ;  unless  in  the  case  of  a  subterranean  stream  whoso 
course  is  well  known. 

Where  water  is  taken  from  a  river  after  it  has  formed  part  of  its  stream,  not  by  the  reason- 
able use  of  it  by  another  riparian  proprietor,  but  by  the  digging  of  a  well,  an  action  al 
common  law  will  lie  by  a  riparian  proprietor  for  injury,  to  his  right,  against  the  party  dig- 
ging the  well  j  as  it  also  may  for  the  aostraction  of  water  which  never  did  form  part  of  the 
river,  but  has  been  prevented  from  doing  so  in  its  natural  course  by  the  excavation  of  the 
well ;  and  this  whetncr  the  water  was  part  of  an  nndeigronnd  watercourse,  or  percolated 
through  the  strata. 

Queny  if  the  party  digging  the  well  waa  ignorant  and  could  not  by  any  degree  of  care  hara 
ascertained  before  making  the  well  that  it  would  have  the  effect  of  abstracting  the  water, 
and  when  he  discovered  that  it  did,  could  not  have  repaired  the  mischief,  on  action  at  com- 
mon law  would  be  maintainable  against  him  1 

Snch  an  action  may  however  be  maintained  on  an  affreement  not  to  diminish  the  supply  of 
water  of  the  river,  or  on  the  pioviaionB  of  a  speoialact  of  parliament  to  that  effect 

In  any  cit  the  above  cases  the  action  is  maintainable  for  injury  to  the  night,  though  no  actual 
lots  may  have  been  occasioned. 

This  was  a  special  case  sent  by  the  Master  of  the  RoUs  for  the 
opinion  of  this  court ;  the  material  portions  of  which  were  as  follows : 
The  plaintiffs  are  paper  manufacturers,  and  for  the  purpose  of  their 
business  use  certain  paper-mills ;  called  Apsley  Mill,  Nash  Mill,  Home 
Park  Mill,  and  Croxley  Mill ;  situate  in  the  parishes  of  King's  Lang- 
ley,  Abbott's  Langley,  and  Rickmansworth,  in  the  county  of  Hertford. 
The  rivers  Bulbourne  and  Gade,  after  uniting  together  into  one  river 
(the  Gade)  at  a  place  called  Two  Waters,  in  the  parish  of  Hemel 
Ilemstead,  in  that  county,  have  for  upwards  of  twenty  years  last  past, 
and  from  a  period  anterior  to  the  11th  September,  1817,  continually 
to  the  present  time,  run  and  flowed  to  the  said  mills  in  succession  for 
the  purpose  of  supplying  them  with  water  for  the  working  thereof ; 
and  the  plaintiffs  for  upwards  of  twenty  years  before  and  at  the  time 
of  the  digging  of  the  well  hereinafter  mentioned  had  and  enjoyed  as 
of  right,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and 
advantage  of  the  waters  of  those  rivers  for  supplying  them  with  water. 
The  company  of  proprietors  of  the  Grand  Junction  Canal  were  in- 
corporated in  1793,  by  stat  33  Geo.  3,  c.  80,  intituled  "  An  act  for 
making  and  maintaining  a  navigable  canal  from  the  Oxford  Canal 
Navigation  at  Braunston,  in  the  county  of  Northampton,  to  join  the 
River  Thames  at  or  near  Brentford,  in  the  county  of  Middlesex,  &c." 
By  the  1st  section  the  company  were  authorized  to  make  and  com- 
plete the  canal  with  certain  collateral  cuts;  and  to  supply  it  and  them 
with  water  from  all  such  brooks,  springs,  streams,  rivulets,  rivers, 

1  16  Jur.  200. 


514  COURT  OF  EXCHEQUER,  1851-52. 

DickiDMn  n,  Tbe  Gfand  Jnnctioii  Canal  Compan j. 

waters,  and  watercourses  which  were  or  should  flow  or  be  found  in 
digging  or  making  them,  or  within  the  distance  of  five  miles  from 
either  or  such  of  the  two  head  levels  of  the  said  intended  navigation 
at  or  near  Braanston  and  Marsworth  respectively,  and  within  the  dis- 
tance of  three  miles  from  any  other  part  of  the  canal,  or  collateral  cuts, 
or  from  any  reservoir  or  reservoirs  which  should  belong  thereto.  And 
by  the  35th  section  it  was  provided  that  before  any  of  the  brooks, 
streams,  rivulets,  waters,  watercourses,  or  springs  which  then  supplied 
the  rivers  or  streams  of  Gade  or  Ck>lne,  or  the  Berkhampstead  river 
called  "  Bulbourne,"  or  any  of  the  streams  or  cuts  which  are  formed 
out  of  or  communicate  with  such  rivers  or  streams,  or  any  of  them, 
should  be  taken  or  used  for  the  use  or  supply  of  the  intended  canal, 
and  before  the  said  rivers  or  streams  of  the  Grade,  the  Colne,  or  the 
Bulbourne  or  such  other  sfreams  or  cuts  should  be  diminished  by 
means  thereof,  the  commissioners  therein  mentioned  should  set 
out  in  some  place  or  places  as  near  to  the  line  of  the  canal  and  to 
such  brooks,  streams,  &c.  respectively  as  they  should  judge  most  pro- 
per and  convenient  a  piece  or  pieces  of  land  for  the  making  and  form- 
ing a  reservoir  or  reservoirs  for  collecting  flood-water  sufficient  to  sup- 
ply such  rivers,  streamis,  and  cuts  with  a  quantity  of  water  equal  to 
what  should  be  taken  from  the  said  rivers,  brooks,  streams,  cuts,  rivu- 
lets, waters,  watercourses,  or  springs,  for  the  use  or  supply  of  the 
canal ;  and  that  the  company  should  at  their  own  expense  make  and 
forever  after  support  and  maintain  a  reservoir  or  reservoirs  of  such 
extent  and  in  such  manner,  together  with  such  aqueducts  or  feeders 
from  such  reservoirs  to  such  rivers,  streams,  and  cuts  respectively  as 
should  be  insufficient  for  the  purposes  aforesaid,  and  the  same  should 
at  aU  times  be  made  use  of  for  supplying  and  serving  with  water  such 
rivers  or  streams  and  cuts  and  the  mills  thereon  respectively ;  and  that 
whenever  there  should  be  a  want  of  water  in  any  of  the  said  rivers, 
streams,  or  cuts  for  the  use  or  supply  of  any  mill  or  mills  thereon  it 
should  be  lawful  for  the  person  who  should  be  appointed  as  therein- 
after mentioned  by  the  majority  of  the  mill  occupiers  who,  might  be 
afiected  thereby,  and  he  was  thereby  empowered  and  directed  at  the 
instance  of  those  occupiers,  to  let  ofl"  from  such  reservoir  or  re- 
servoirs and  to  convey  to  any  such  river,  stream,  or  cut  by  means  of 
such  aqueducts  or  feeders  above  such  mill  or  miUs  such  supply  of 
water  as  should  be  equal  at  least  to  the  quantity  taken  from  such 
river,  stream,  or  cut  above  such  mill  for  the  use  or  ^pply  of  the 
canal ;  and  the  occupiers  of  tbe  several  mills  which  might  be  affected 
by  the  taking  of  the  water  supplying  any  such  rivers,  streams,  or  cuts 
as  aforesaid,  or  the  major  part  of  them,  who  should  attend  a  meeting 
to  be  held  for  that  purpose  upon  notice,  &c.,  were  thereby  empowered 
from  time  to  time  to  appoint  a  proper  person  or  persons  to  attend 
and  have  the  care,  oversight,  and  management  of  such  reservoirs, 
aqueducts,  and  feeders,  and  for  letting  off  and  conveying  the  water 
from  the  same  into  such  rivers,  streams,  or  cuts ;  and  every,  such  per- 
son, &c.  should  be  paid  by  the  company  such  salary  for  his  trouble  as 
the  commissioners  should  appoint. 

The  Grand  Junction  Canal  authorized  by  this  act  was  constructed 
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and  opened  for  traffic  in  the  year  1798.  The  end  next  to  London  of 
the  summit  or  head  level  of  the  canal  near  Marsworth  is  at  a  place 
called  Ck>w  Roast,  near  Tring,  and  is  also  near  the  source  of  Bulboume 
river,  and  the  summit  level  extends  from  Cow  Boast  for  about  three 
miles  in  a  north-westerly  direction.  From  Ck>w  Boast  the  canal  de- 
scends towards  the  Thames  and  Paddington,  and  it  runs  incorporated 
for  the  most  part  with  the  Bulbourne  to  Two  Waters,  and  from 
Two  Waters  it  runs  incorporated  for  the  most  part  with  the  Bul- 
boume and  Gade  to  Bickmansworth,  and  from  Bickmansworth  it 
runs  incorporated  for  the  most  part  with  the  Bulbourne  and  Gade  and 
Colne  to  CJowley  Lock,  near  Uxbrldge,  where  it  leaves  those  rivers 
and  runs  into  the  Thames  at  Brentford.  The  summit  level  of  the  ca- 
nal at  the  Cow  Boast  is  about  400  feet  above  the  level  of  the  Thames 
at  London  Bridge,  and  the  ascent  to  the  Cow  Boast  fs  accomplished 
by  fifty-six  locks  or  steps  in  the  navigation.  In  the  chain  ot  chalk 
hills  which  runs  from  the  county  of  Norfolk  to  the  county  of  Dorset 
there  is  at  or  near  Tring  a  transverse  gap  or  cut  which  was  chosen 
as  the  summit  level  of  the  canal  and  the  line  for  its  course  to  the 
north,  and  has  also  since  been  chosen  as  the  line  for  the  North- Western 
Bailway,  which  runs  through  the  gap  parallel  to  the  canal,  and  at 
nearly  the  same  level.  Apsiey  Mill,  one  of  the  mills  occupied  by  the 
plaintiffs,  is  situated  a  little  way  below  the  junction  of  Bulbourne  and 
the  Grade  at  Two  Waters,  and  the  freehold  and  inheritance  thereof 
was  purchased  by  the  plaintiff  John  Dickinson  in  the  year  1809 ;  and 
that  mill  is  and  was  at  the  time  of  the  purchase  thereof  an  ancient 
mill,  and  has  ever  since  been  occupied  by  the  plaintiff  J.  D.  and  his 
partners  for  the  time  being.  Nash  Mill,  another  of  the  mills  occupied 
by  the  plaintiffs,  is  situate  a  littld  way  below  Apsiey  Mill,  and  the 
freehold  and  inheritance  thereof  was  purchased  by  the  plaintiff  J.  D. 
in  the  year  1811 ;  and  it  is  and  was  at  the  time  of  the  purchase  an 
ancient  mill,  and  has  ever  since  been  occupied  by  the  plaintiff  J.  D. 
and  his  partners  for  the  time  being.  Soon  after  the  plaintiff  J.  D  had 
purchased  the  Apsiey  Mill  and  Nash  Mill,  he  and  his  then  partner  G.  L. 
brought  several  actions  against  the  company  for  breaches  of  the  act 
of  parliament ;  some  of  which  were  referred  to  arbitration,  and  two 
were  tried  before  a  jury,  when  the  plaintiffs  recovered  from  the  com- 
pany a  large  amount  of  damages ;  and  on  the  11th  of  September, 
1817,  certain  articles  of  agreement  under  seal  were  duly  executed,  be- 
tween the  company  of  proprietors  of  the  Grand  Junction  Canal  of 
the  first  part;  the  plaintiff  J.  D.  of  the  second  part;  and  the  plaintiff 
J.  D.  and  the  said  G.  L.,  on  behalf  of  themselves  and  all  others  hav- 
ing any  estate,  right,  or  interest  to  or  in  the  mills  therein  mentioned 
of  the  third  part;  which  articles  of  agreement  are  under  the  common 
seal  of  the  company.  By  this  agreement,  after  reciting  the  33  Greo. 
3,  c  80,  and  particularly  the  3dth  section  as  to  construction  of  a 
reservoir,  and  that  the  company  had  made  and  completed  the  said 
Grand  Junction  Canal,  but  had  not  fully  complied  with  the  provisions 
of  that  act  so  far  as  related  to  the  Apsiey  Mill  and  Nash  Mill ;  and 
reciting  that  disputes  and  differences  had  for  several  years  subsisted 
between  the  said  parties  thereto,  and  actions  had  been  brought  re- 
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specting  the  subtraction  of  water  by  means  of  the  canal  from  Apsley 
Mill  and  Nash  Mill ;  and  upon  mature  deliberation  it  was  admitted 
by  all  the  parties  thereto  that  full  security  could  be  obtained  for  those 
mills,  and  an  end  put  to  such  disputes  and  differences  without  the 
aid  of  reservoirs  as  directed  by  the  said  recited  act,  by  varying  the 
course  of  part  of  the  said  canal  between  Two  Waters  and  the  tail 
water  of  Nash  Mill,  and  by  such  ot^her  means  as  thereinafter  mentioned ; 
and  reciting  that  it  had  been  agreed,  &c.,  that  in  consideration  of  the 
covenants  and  agreements,  thereinafter  entered  into  by  the  company 
to  make  the  said  deviation,  &c.,  and  for  other  considerations,  they  the 
said  J.  D.  and  G.  L.  and  all  other  necessary  parties  should  sign  and 
execute  all  such  matters  and  things,  devices,  conveyances,  and  as- 
surances as  by  ^counsel  should  be  deemed  advisable  to  put  an  end  to 
and  prevent  all  further  claims,  disputes,  and  differences  relating  to 
the  supply  of  water  to  those  two  mills,  or  either  of  them,  or  to  any 
other  mill  which  might  thereafter  be  erected  between  Two  Waters 
and  the  southward  end  of  the  said  deviation ;  it  was  (amongst  other 
things)  witnessed,  that  in  consideration  of  the  |»emises,  and  also  in 
consideration  of  the  covenants,  articles,  and  agreements  thereinafter 
contained,  &;c.,  the  company  covenanted  and  agreed  to  and  with  the 
said  J.  D.  and  G.  L.,  their  heirs,  executors,  and  administrators,  in 
manner  following,  that  is  to  say  —  First,  that  they,  the  company, 
would  in  the  next  session  of  parliament  apply  for  and  do  all  that  in 
them  lay  to  obtain  an  act  of  parliament  to  enable  them  within  the 
space  of  twelve  calendar  months  from  the  passing  of  the  said  act,  at 
their  own  costs  and  expenses,  to  make  and  complete  and  forever  af- 
terwards maintain  and  keep  in  repair  a  deviation  in  the  line  of  the 
said  canal  as  thereinafter  mentioned.  Secondly,  that  so  soon  as  the 
said  deviation  should  be  completed  and  used  for  navigation,  the  com- 
pany would  stop  and  thenceforth  discontinue  the  navigation  of  the 
canal  from  330  yards  south  of  Frogmore  Swing  Bridge,  to  the  junc- 
tion of  the  canal  and  river  below  the  four  locks,  in  the  parish  of  Ab- 
bott's Langley ;  and  should  not  nor  would  at  any  time  thereafter 
make  any  other  alteration  in  the  state  of  communication  between  the 
canal  and  the  rivers  Gade  and  Bulbourne  above  Nash  Mill,  or  any 
diversion  of  the  waters  of  those  rivers,  but  "  the  same  shall  continue 
as  at  present  existing."  The  agreement  contained  various  other 
clauses  binding  the  company  to  supply  the  said  mills  annually  with 
certain  quantities  of  coals,  as  a  compensation  for  the  loss  of  the  water 
then  already  taken  by  the  company.  This  agreement  was  followed 
by  an  act  of  parliament,  the  68  Geo.  3, 16,  intituled  "  An  act  to  en- 
able the  Grand  Junction  Canal  Company  to  vary  the  line  of  part  of 
their  canal  in  the  county  of  Hertford,  and  for  altering  and  enlarging  the 
powers  of  several  acts  relating  to  the  said  canal;"  by  which;  after 
reciting  that  the  company  had  made  and  completed  the  Grs^nd  J^no- 
tion  Canal,  and  had  in  pursuance  of  the  provisions  of  the  former  act 
made  and  maintained  a  reservoir  for  the  use  of  the  mills  situate  on 
the  river  Colne,  but  had  not  made  any  reservoir  for  the  exclusive  sup- 
ply or  service  of  the  mills  on  the  Bulbourne,  or  on  the  united  streams 
of  the  rivers  Bulbourne  and  Gade,  but  in  lieu  thereof  had  erected  and 
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worked  a  steam-ennne  for  the  throwing  up  the  water  from  a  place 
near  the  mill  tail  olNaah  Mill,  situate  on  the  united  rivers  Bulbourne 
and  Oade,  in  the  parish  of  Abbott's  Langley,  into  the  canal  and  ri- 
vers above  Nash  Mill  aforesaid,  and  above  three  other  mills  on  the 
said  united  rivers,  respectively  called  Apsley  MiU,  FrogmcMre  Mill,  and 
Two  Waters  Mill,  and  the  company  had  also  made  and  worked  side 
pounds  at  each  of  the  four  locks  on  the  canal  next  Nash  Mill  afore- 
said, for  the  purpose  of  diminishing  the  consumption  of  water  thereat 
from  the  said  united  rivers,  and  that  disputes  had  for  several  years 
subsisted  between  the  company  and  the  owners  and  occupiers  of  the 
said  two  mills  respectively  called  Apsley  Mill  and  Nash  Mill,  respect- 
ing the  subtraction  of  water,  by  means  of  the  said  canal,  trota  the  said 
two  mills,  and  the  inadequacy  of  the  supply  aflbrded  by  the  said  en- 
gine and  side  pounds  to  compensate  for  such  subtraction  and  leakage 
and  evaporation,  and  the  want  of  such  reservoir  to  supply  the  same ; 
the  company  were  empowered  to  vary  the  line  of  canal  as  in  the  said 
agreement  is  mentioned.  But  it  was  thereby  enacted,  that  it  should 
not  be  lawful  for  the  company,  upon  any  account  or  pretence  what- 
ever, to  make  any  alteration  in  the  state  of  communication  between 
the  canal  and  the  rivers  Grade  and  Bulbourne,  northward  of  Nash 
Mill,  other  than  as  authorized  by  the  said  act ;  nor  to  divert  any  of 
the  waters  of  the  said  rivers,  or  either  of  them,  in  any  other  manner 
than  was  diverted  at  the  time  of  passing  the  said  act ;  and  by  the 
said  act  the  clauses  respecting  the  said  reservoirs  in  the  said  original 
act  were  repealed.  The  deviation  and  alterations  in  the  canal  con- 
templated by  the  articles  of  agreement  and  last-mentioned  act  of  par- 
liament were  duly  made.  No  diversion  or  diminution  of  the  waters 
of  the  rivers  Bulbourne  and  Gade,  or  any  of  them,  by  means  of  a 
well  sunk  in  their  neighborhood,  and  pumping  thereout,  had  ever 
been  made  by  the  company  at  or  before  the  time  of  the  making  of 
the  agreement  and  the  passing  of  the  58  Geo.  3,  c  16.  In  the  year 
1824  the  plaintiff  J.  D.  built  the  mill  called  Home  Park  Mill,  and  in 
1828  the  mill  called  Croxley  Mill ;  both  of  which  are  situate  on  tiie 
united  rivers  Bulbourne  and  Grade,  south  of  Nash  Mill  and  of  the  lower 
or  southern  end  of  the  deviation  authorized  by  the  last-mentioned  act 
of  parliament;  and  the  two  mills  so  built  are  now  occupied  by  the 
plaintiib,  and  are  and  ever  since  the  building  thereof  have  as  of  right 
and  without  interruption  been  worked  by  means  of  the  waters  of  those 
rivers.  In  the  year  1849  the  company  of  proprietors  of  the  Grand 
Junction  Canal  sunk  and  excavated  a  large  well  at  Cow  Boast  in 
their  own  ground,  close  to  the  east  bank  of  the  canal,  and  close  to, 
but  below,  the  southern  end  of  the  summit  level  This  well  was  sunk 
by  them  for  the  purpose  of  adding  to  the  supply  of  water  in  the  sum- 
mit level  of  the  canal.  With  this  object  the  well  was  excavated  to 
the  depth  of  seventy-two  feet,  and  the  company  erected  in  and  over 
it  pumps  and  a  steam-engine,  and  by  means  thereof  pumped  into  the 
summit  level  north  of  Cow  Roast  Lock  large  quantities  of  water 
which  collected  into  the  well  below  the  surface  of  the  ground.  The 
jdaintiffs,  considering  themselves  aggrieved  by  these  acts  of  the  com- 
pany, filed  a  bill  in  Chaoeery  on  the  21st  April,  1849,  praying  that 
VOL.  IX.  44 
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the  defendants  might  be  ordered  to  fill  up  the  well  so  dag  by  them 
below  the  Ck>w  Roast  Lock,  and  be  restrained  from  the  farther  excsL- 
vating  or  sinking  that  well  or  keeping  it  open  or  excavated,  and  from 
pumping  or  removing  any  water  out  of  it  into  the  sammit  level  of 
the  canal ;  and  from  digging  or  sinking  any  other  well  whereby  the 
sources,  springs,  streams,  or  supplies  of  the  rivers  Bulbourne  and  Gade, 
or  either  of  them,  or  of  the  brooks,  streams,  cuts,  rivulets,  waters,  or 
watercourses  thereof,  might  be  obstructed  from  Jdowing  down  to  the 
mills  of  the  plaintiffs,  as  they  at  all  times  since  the  making  the  canal, 
and  the  deviation  authorized  by  the  second  act  of  parliament,  and 
previous  to  the  digging  of  that  well,  were  used  and  accustomed  to  do. 
And  the  plaintiffs  also  moved  before  the  Master  of  the  Rolls  for  an 
injunction  as  prayed  for  by  their  bill;  who  directed  it  to  stand  over 
in  order  that  experiments  as  to  the  effect  of  pumping  from  the  well 
into  the  summit  level  might  be  made  under  the  direction  of  an  engi- 
neer agreed  to  by  both  parties ;  and  it  was  taken  and  admitted  for 
the  purposes  of  the  present  case,  &c.,  that  the  company  by  digging  the 
well  at  Cow  Roast,  and  pumping  the  water  thereout,  had  diverted 
and  prevented  from  flowing  into  the  river  Bulbourne,  and  pumped 
into  the  summit  level  of  the  canal,  a  quantity  of  underground  water, 
which,  in  the  natural  and  accustomed  course  of  such  water  anterior 
to  and  at  and  ever  since  the  11th  of  September,  1817,  would  have 
flowed  under  ground  into  that  river ;  and  also  a  certain  other  quantity 
of  underground  water  which  would  otherwise  have  percolated  and 
gone  through  the  intervening  chalk  and  earth  under  ground  into  that 
river ;  and  both  which  quantities  of  water  would  in  the  natural  and  ac- 
customed courses  of  the  rivers  Bulbourne  and  Gade  have  flowed  to 
the  mills  of  the  plaintiffs,  and  been  applicable  to  the  working  thereof; 
and  that  by  the  loss  of  each  of  the  said  quantities  of  water  the  plain- 
tiffs have  been  prevented  from  working  their  mills  so  beneficially  as 
they  otherwise  would  have  done ;  and  that  by  the  digging  of  the  well 
at  Cow  Roast  and  the  pumping  thereout  by  the  company,  a  portion  of 
the  water  of  the  river  Bulbourne,  which  would  in  the  ususd  and  natural 
course  of  the  river  have  flowed  to  the  mills  of  the  plaintiffs  and  been 
applicable  to  the  working  thereof,  was  drawn  ofl*  through  the  inter- 
vening chalk  and  earth  out  of  the  river  into  the  well  and  pumped 
into  the  summit  level  of  the  canal ;  and  by  means  thereof  the  plain- 
tifis  have  been  prevented  from  working  their  mills  so  beneficially  as 
they  otherwise  would  have  done.  The  motion  for  an  injunction  having 
been  renewed,  the  Master  of  the  Rolls  directed  this  case  to  be  stated,  and 
that  the  questions  should  be  the  following,  namely :  —  1.  Whether  the 
company  by  digging  the  well  at  Cow  Roast  and  pumping  the  water 
thereout,  and  thereby  diverting  and  preventing  from  flowing  into  the 
river  Bulbourne  and  pumping  into  the  summit  level  of  the  canal  a  quan- 
tity of  underground  water  which  in  the  natural  and  accustomed  course 
of  such  water  .anterior  to  and  at  and  ever  since  the  11th  of  September, 
1817,  would  have  flowed  underground  into  the  river  Bulbourne;  and 
which  water  would,  in  the  natural  and  accustomed  course  of  the  rivers 
Bulbourne  and  Gade,  have  flowed  to  the  mills  of  the  plaintiffs,  and  been 
applicable  to  the  working  thereof,  and  having  thereby  prevented  the 
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plaintiffs  from  working  their  said  mills  so  beneficially  as  they  other- 
wise would  have  done,  have  violated  the  act  58  Geo.  3,  c.  16,  and 
the  articles  of  agreement  of  the  11th  of  September,  1817,  or  either 
and  which  of  them ;  or  have  rendered  themselves  liable  to  an  action 
irrespective  of  the  said  statute  and  agreement.  2.  This  question  was 
the  same  as  the  first,  except  that  instead  of  describing  the  under- 
ground water  as  underground  water  ^^  which  in  the  natural  and  ac- 
customed course  of  such  water  anterior  to  and  at  and  ever  since  the 
11th  of  September,  1817,  would  have  flowed  under  ground  into  the 
river  Bulbourne,"  it  described  it  as  underground  water  ^  which  would 
otherwise  have  percolated  and  gone  through  the  intervening  chalk  and 
earth  under  ground. "  3.  Whether  the  digging  of  the  well  at  Ck>w 
Roast  and  the  pumping  thereout  by  the  company,  so  as  to  draw  off 
out  of  the  river  Bulbourne  through  the  intervening  chalk  and  earth 
into  the  well,  and  pumping  into  the  summit  level  of  the  canal,  a  por- 
tion of  the  water  of  the  river  Bulbourne  which  would  in  the  usual  and 
natural  course  of  the  river  have  flowed  to  the  mills  of  the  plaintiffs 
and  been  applicable  to  the  working  thereof,  whereby  the  plaintiffs 
have  been  prevented  from  working  their  mills  so  beneficially  as  they 
otherwise  would  have  done,  are  a  violation  of  the  act  of  parliament, 
the  58  Geo.  3,  c.  16,  &c.,  (concluding  as  before.)  4.  Whether  the 
digging  of  the  well  at  Cow  Boast,  and  the  pumping  thereout  by  the 
company,  and  thereby  diverting  and  preventing  from  flowing  into  the 
river  Bulbourne,  and  pumping  into  the  said  summit  level  oi  the  said 
canal  a  quantity  of  underground  water,  which  in  the  natural  and  ac- 
customed course  of  such  water  and  anterior  to  and  at  and  ever  since 
the  11th  of  September,  1817,  would  have  flowed  under  ground  into 
the  river  Bulbourne,  and  which  water  would  in  the  natural  course  of 
the  rivers  Bulbourne  and  Gade  have  flowed  to  the  mills  of  the  plain- 
tiffs, and  been  applicable  to  the  working  thereof,  without  the  plain- 
tiffs being  prevented  thereby  from  working  their  mills  so  beneficially 
as  they  otherwise  would  have  done,  are  a  violation,  &c.,  {tU  ante,) 
5.  Whether  the  digging  of  the  well  at  Cow  Boast  and  the  pumping 
thereout  by  the  company,  and  thereby  diverting  and  preventing  from 
flowing  into  the  river  Bulbourne,  and  pumping  into  the  said  summit 
level  of  the  said  canal  a  quantity  of  underground  water  which  would 
otherwise  have  percolated  and  gone  through  the  intervening  chalk  and 
earth  under  ground  into  the  river  Bulbourne,  and  would  in  the  natu- 
ral course  of  the  rivers  Bulbourne  and  Gade  have  flowed  to  the  mills 
of  the  plaintiffs,  and  been  applicable  to  the  working  thereof,  without 
the  plaintiffs  being  prevented  thereby  from  working  their  mUls  so  be- 
neficially as  they  otherwise  would  have  done,  are  a  violation,  &c., 
{ut  ante,)  6.  Whether  the  digging  of  the  said  weU  at  Cow  Bx)a8t  and 
the  pumping  thereout  by  the  company,  so  as  to  draw  out  of  the  said 
river  Bulbourne  through  the  intervening  chalk  and  earth  into  the  said 
well,  and  pumping  into  the  said  summit  level  of  the  canal  a  portion 
of  the  water  of  the  said  river  Bulbourne,  which  would  in  the  usual 
course  of  the  rivers  Bulbourne  and  Grade  have  flowed  to  the  mills  of 
the  plaintiffs,  and  been  applicable  to  the  working  thereof,  without  the 
plaintiffs  being  prevented  thereby  from  working  their  mills  so  benefi*- 
cially  as  they  otherwise  would  have  done,  are  a  violation,  &c.  {ut  ante.) 
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This  case  was  aigued  in  Michaelmas  Term,  on  the  17th  NoTem- 
ber,  before  Pollock,  C.  B.,  Paike,  Piatt,  and  Martin,  BB.,  by 

Peacoekj  for  the  plaintiffii,  and 

Oramptany  tar  the  defendants.  Out.  ado.  tmlL 

The  judgment  of  the  court  was  now  ddivered  by 

Parkb,  B.,  (after  stating  the  facts.)  His  honor  the  Mastor  of  the 
Rolls  has  been  pleased  to  ask  six  different  questions :  on  which  we 
shall  certify  our  opinion  in  favor  of  tlie  plaintiffs  and  against  the 
company :  and  according  to  the  practice  which  this  court  has  adopted 
f<Mr  several  years  past,  we  proceed  to  give  our  reasons  for  the  opinion 
which  we  give. 

Questions  of  rights  to  flovring  water  have  been  much  discussed  in 
modern  times,  in  several  cases :  Mason  v.  JEEUj  6  B.  &  Ad.  1 ;  Wood 
V.  Waudj  3  Exch.  748;  13  Jur.  472;  Embreyv.  Owen,  17  Law  T.  79; 
16  Jur.  633 ;  s.  c.  4  Eng.  Rep.  466 :  and  {daoed  on  their  prc^r  found- 
ation. We  consider  it  as  settled  law  that  the  right  to  have  a  stream 
running  in  its  natural  course,  is  not  by  a  presumed  grant  from  long 
acquiescence  on  the  part  of  the  riparian  proprietors,  above  and  below, 
but  is  ex  jwre  nalmra;  ^ury  v.  PiggoU,  3  Bulst  339,  also  reported  in 
Poph.  166,  nom.  Swry  v.  Pigot;  TifUsr  v.  WiikiMu<m,  4  Mason,  ( Ameii- 
can  Rep.,)  397 ;  and  several  others  referred  to  in  Wood  v.  Wamd; 
and  an  incident  of  property,  as'  much  as  the  right  to  have  the  soil 
itself  in  its  natural  state,  unaltered  by  the  acts  of  a  neighboring 
proprietor,  who  cannot  dig  so  as  to  deprive  it  of  the  support  of  hb 
land. 

But  in  the  much-considered  case  of  Adon  v.  BbmdeU,  in  the  Court 
of  Exchequer  Chamber,  12  M.  &  W.  324,  a  distinction  was  made,  for 
the  first  time,  between  und^ground  waters  and  those  which  flow  on 
the  surface;  and  it  was  held  that  the  owner  of  a  piece  of  land,  who 
has  made  a  well  in  it,  and  thereby  enjoyed  the  benefit  of  underground 
water,  but  for  less  than  twenty  years,  has  no  right  of  action  against  a 
neighboring  (xoprietor  who  in  sinking  for  and  getting  coals  from  his 
soil,  in  the  usual  and  proper  manner,  causes  the  well  to  become  dry. 
The  decision  goes  no  further.  In  such  a  case  the  existence  and  state 
of  undei^round  water  is  generally  unknown  before  the  well  is  made ; 
after  it  is  made  there  is  a  difficulty  in  knowing  certainly  how  much, 
if  any  indeed,  of  the  water  of  the  well,  when  &e  ground  was  in  its 
natural  state,  belonged  to  the  owner  in  right  of  his  property  in  the 
soil,  and  how  much  belonged  to  that  of  his  neighbor  who,  in  digging 
a  mine  or  another  well,  may  possibly  be  only  taking  back  his  own. 
These  practical  uncertainties  make  it  very  reasonable  not  to  apply  the 
rules  which  regulate  the  enjoyment  of  streams  and  waters  above 
ground  to  subterranean  waters,  especially  when  the  result  would  be 
to  limit  the  full  enjoyment  of  the  rights  of  property  in  the  neighbor- 
ing owner,  and  to  prevent  him  from  extracting  valuable  metals  or 
minerals  from  his  own  soil,  or  making  some  other  beneficial  use  of  it 
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When  water  is  on  the  surface,  the  right  of  the  owner  of  the  adjoin- 
ing land  to  the  usufruct  of  that  water  is  not  a  doubtful  matter  of  fact 
— it  is  public  and  notorious — and  such  a  right  ought,  as  a  matter 
of  course,  to  be  respected  by  every  one :  and  indeed,  if  the  course  of 
a  subterranean  stream  were  well  known-— as  is  the  case  with  many, 
which  sink  under  ground,  pursue  for  a  short  space  a  subterraneous 
course,  and  then  emerge  again  —  it  never  could  be  contended  that  the 
owner  of  the  soil  under  which  the  stream  flowed  could  not  maintain 
an  action  for  the  diversion  of  it,  if  it  took  place  under  such  circum- 
stances as  would  have  enabled  him  to  recover  if  the  stream  had  been 
wholly  above  ground.  When  however  the  springs  come  to  the  sur- 
face, and  form  streams  and  rivers,  the  established  rules  apply  that  each 
riparian  owner  is  entitled,  not  to  the  property  in  the  flowing  water, 
but  the  usufruct  of  its  stream,  for  all  reasonable  purposes  —  to  drink, 
to  water  his  cattle,  or  to  turn  his  mills,  according  to  the  nature  and 
situation  of  the  stream.  Each  such  owner,  therefore,  has  a  remedy 
for  the  infringement  of  this  right  If  then  the  stream  is  diverted  by 
altering  its  course,  or  cutting  down  its  banks,  or  the  water  abstracted 
from  it  for  unauthorized  purposes,  the  owner  has  his  right  of  action 
against  the  wrongdoer. 

In  the  present  case  the  water  is  proved  to  have  been  taken  from  the 
river  after  it  formed  part  of  its  stream,  not  by  the  reasonable  use  of  it 
by  another  riparian  proprietor,  but  by  the  digging  of  a  well,  which  is 
clearly  a  diversion ;  and  an  action  will  lie  at  common  law  against  the 
company  for  the  injury  which  has  resulted  from  that  unauthorized 
act,  to  the  known  right  of  the  mill-owners.  If,  indeed,  it  had  appeared 
that  the  company  were  ignorant,  and  could  not  by  any  degree  of  care 
have  ascertained  before  making  the  well,  that  it  would  have  the  effect 
of  abstracting  the  water,  and  when  they  discovered  that  it  did  could 
not  have  repaired  the  mischief,  it  might  have  raised  a  question  whether 
the  action  was  maintainable ;  but  this  point  is  not  suggested  in  the 
case,  and  it  would  be  immaterial  for  the  decision  of  the  principal 
question  in  the  case  before  the  Master  of  the  Rolls,  as  will  appear 
from  our  answer  to  a  subsequent  question. 

With  respect,  then,  to  the  right  of  action  of  the  mill-owners  at  com- 
mon law  against  the  company,  for  abstracting  water  which  actually 
had  formed  a  part  of  the  stream  of  the  rivers  Gade  and  Bulbourne, 
by  sinking  the  wells,  we  think  that  the  company  arc  liable  for  sinking 
the  wells.  As  to  the  abstraction  of  the  water  which  never  did  form 
part  of  the  rivers,  but  has  been  prevented  from  doing  so  in  its  natural 
course  by  the  excavation  of  the  well,  whether  the  water  was  part  of 
an  underground  watercourse  or  percolated  through  the  strata,  we  are 
also  of  opinion  that  an  action  will  lie.  The  mill-owners  were  entitled 
to  the  benefit  of  the  stream,  in  its  natural  course,  and  they  are  de- 
prived of  part  of  that  benefit,  if  the  natural  supply  of  the  stream  is 
taken  away. 

The  remaining  questions  are,  whether  the  sinking  of  the  well  and 
the  consequent  abstracting  of  the  water  of  the  rivers  and  the  waten 
and  springs  supplying  it,  is  a  breach  of  the  agreement  between  the 
mill-owners  and  the  company,  of  the  11th  September,  1817,  or  of 
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the  obligation  iinpoeed  on  the  company  bj  the  act  of  the  58  Geo. 
3»  c.  16. 

We  are  of  opinion  that  the  taking  awaj  the  water  of  the  riven,  or 
the  Bupply  of  the  rivers  from  springs  and  percolations,  by  means  of 
the  well,  is  a  breach  of  the  agreement  and  also  of  the  act  of  parlia- 
ment The  agreement  recites  the  act  of  the  33  Geo.  3,  c  80,  which 
|HX>vide8,  that  before  any  of  the  brooks,  streams,  rivulets,  waters, 
waterooorsea,  or  springs  which  supply  the  Ghide  or  Bulbourne,  or  any 
of  the  streams  or  cuts  which  were  formed  out  of,  or  communicated 
with,  such  rivers  or  streams,  should  be  taken  or  used  for  the  purposes 
of  the  canal,  and  before  the  rivers  Ghide  or  Bulbourne  or  such  other 
streams  or  cuts  should  be  diminished  thereby,  a  reservoir  should  be 
made  for  the  collecting  of  flood-water  sufficient  to  supply  the  said 
rivers  with  a  quantity  of  water  equal  to  what  should  be  ^en  from 
the  said  rivers,  brooks,  streams,  cuts,  rivulets,  waters,  watercourses,  or 
springs  for  the  use  of  the  canal ;  and  that  then,  should  there  be  a 
want  of  water  in  any  of  the  said  rivers,  streams,  or  cuts  for  the  use 
or  supply  of  any  mill  or  mills  thereon,  it  should  be  lawful  for  the  per- 
son who  should  be  appointed  as  thereinafter  mentioned,  and  he  was 
thereby  empowered  and  directed,  at  the  instance  of  the  oocapiers  of 
such  mill  or  mills,  to  let  off  from  any  such  reservoir,  and  to  convey  to 
any  such  rivers,  streams,  or  cuts  by  means  of  such  aqueducts  or 
feeders  above  such  mill  or  mills,  such  supply  of  water  as  should  be  equal 
at  least  to  the  quantity  taken  from  such  river,  stream,  or  cut  above 
such  mill,  for  the  use  or  supply  of  the  said  mill ;  provided  also,  that 
in  case  a  sufficient  quantity  of  flood-water  could  not  be  collected  and 
obtained  to  answer  the  purposes  aforesaid,  at  all  times  and  seasons 
of  the  year,  then  whenever  and  as  soon  as  it  should  appear  that  such 
a  sufficient  quantity  of  flood-water  could  not  at  all  times  be  collected 
and  retained,  for  the  purpose  of  constantly  supplying  such  rivers, 
streams,  or  cuts,  and  serving  such  mills  with  a  quantity  of  water 
equal  at  least  to  what  should  be  taken  from  them,  for  the  use  and 
supply  of  the  said  intended  canal,  the  said  company  of  proprietors 
should  not  at  at  any  time  thereafter  take  or  use  or  have  any  further 
communication  with  any  of  the  waters  of  the  said  rivers,  streams,  or 
cuts,  or  either  of  them,  or  with  the  brooks,  streams,  rivulets,  waters, 
watercourses,  or  springs  which  then  supplied  the  said  rivers,  streams, 
or  cuts,  for  any  purpose  whatsoever  relating  to  the  said  intended 
canal,  but  should  from  thenceforth  absolutely  cease  to  take  and  cause 
to  be  taken  or  used  the  said  waters,  or  any  part  thereof,  for  any  pur- 
poses whatsoever  relating  thereto,  except  it  were  the  waste  waters  only 
thereof  after  the  same  were  discharged  from  the  said  rivers,  streams,  or 
cuts,  any  thing  in  the  said  act  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding.  The  agreement  then  recites  that  there  had 
been  disputes  between  the  miU-owners  and  the  company,  and  that 
upon  mature  deliberation  it  was  admitted  that  full  security  could  be 
obtained  for  the  mills,  and  an  end  put  to  disputes,  by  varying  the 
course  of  the  canal,  in  a  track  therein  referred  to :  and  the  agreement 
oontaina  a  covenant  by  the  company,  to  endeavor  to  procure  an  act 
to  authorize  the  deviation,  and  also  a  covenant  that  the  company 
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should  not  at  any  time  make  any  other  alteration  in  the  state  of  com- 
munication between  the  canal  and  the  said  rivers  Gade  and  Bul- 
bourne  above  the  higher  mill,  or  any  diversion  of  the  waters  of  those 
rivers ;  but  it  adds,  ^  the  same  shall  continue  as  at  present  existing." 

It  appears  to  us  to  be  clear  that  the  meaning  of  the  agreement  was 
that  the  mill-owners  should  have  the  benefit  of  all  the  waters  of  the 
Gade  and  Bulbourne,  and  of  the  waters  or  springs  that  supply  those 
rivers,  as  they  existed  at  the  date  of  it  They  were  entitled  under 
the  original  act  of  the  33  Geo.  3,  c.  80,  to  have  that  quantity  provided 
by  a  reservoir ;  and  when  the  reservoir  is  by  mutual  consent  done 
away  with,  so  that  there  is  no  supply  to  be  provided  equal  to  what 
should  be  taken  from  the  rivers  or  the  waters  and  springs  supplying 
these,  and  there  is  a  stipulation  that  no  diversion  of  the  waters  of 
the  rivers  should  be  made,  but  that  they  should  continue  as  then  ex- 
isting, surely  it  was  meant  that  they  should  not  only  not  take  from 
the  rivers  what  had  become  part  of  them,  or  not  that  they  should  not 
take  the  waters  or  springs  which  in  their  natural  courses  would  form 
part  of  those  rivers  in  their  then  existing  state.  It  was  meant  that 
the  mill-owners  should  have  the  benefit  of  the  full  flow  of  the  rivers  in 
their  natural  state  as  they  were  at  the  date  of  the  agreement,  and  if 
BO  the  making  the  well,  which  had  the  efiect  of  diminishing  the  flow, 
was  a  breach  of  that  covenant,  whether  the  company  in  sinking  it 
could  have  protected  themselves  or  not  on  the  ground  that  they  took 
reasonable  care,  and  could  neither  have  foreseen  the  injury  to  the  mill- 
owners,  nor  repaired  it  They  were  bound  by  their  covenant  not  to 
diminish  the  supply — if  they  did,  no  matter  what  was  the  care  they 
took — it  was  an  absolute  engagement,  and  the^  are  liable. 

The  terms  of  the  act  of  parliament,  58  Geo.  o,  c.  16,  which  prohibit 
the  company  from  making  a  diversion  of  the  waters  of  the  rivers 
Gade  and  Bulbourne,  are  not  so  dear.  They  are  only  bound  by  that 
act  not  to  divert  any  of  the  waters  of  the  said  rivers,  or  either  of 
them,  in  any  other  manner  than  as  diverted  at  the  time  of  the  act. 

But  we  think  that  the  same  construction  ought  to  be  put  on  these 
words  as  on  those  used  in  the  agreement,  and  that  the  meaning  was, 
that  the  rivers  should  be  left  with  the  same  quantity  of  water  so  far 
as  the  acts  of  the  company  were  concerned.  This,  however,  we  ap- 
prehend to  be  an  immaterial  point,  as  the  obligation  imposed  by  the 
covenant  on  the  company  must  still  remain,  as  it  never  could  have 
been  the  intention  of  the  legislature  to  alter  it  by  the  58  Geo.  3. 

One  other  observation  only  remains  to  be  made,  vi2.,  that  as  the 
mill-owners  are  entitled  to  sue  the  company  for  a  breach  of  their 
agreement  by  diminishing  the  water  of  the  rivers,  actual  loss  of  profit 
by  being  unable  to  work  the  mills  as  before  is  not  necessary  to  enable 
the  owners  to  recover,  nor  is  it  if  the  company  was  not  authorized  to 
make  the  well  at  common  law.  See  Embrey  v.  Owen^  reported  as 
above. 

We  therefore  answer  the  several  questions  of  the  Master  of  the 
Rolls  in  favor  of  the  plaintifls.  Opinion  certified  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 

Wood  v,  Adcock.^ 

Febmarf  6  and  7, 1652. 

Award — Joint  and  several  Disputes  —  Payment  to  third  Party. 

Bj  a  sobmissioD  between  W.  and  S.  A.  on  the  one  side,  and  A.  on  the  other,  certain  diapntes 
and  differences  between  the  parties  were  referred  to  arbitration.  The  award  ordered  a  sum 
of  money  to  be  paid  by  W.  to  S^  (one  of  the  arbitrators,)  and  directed  him  to  pay  over  that 
snm  immediately  to  A. :  — 

Held,  that  the  arbitrators  were  justified  in  awarding  one  of  the  two  parties  on  the  one  side  to 
pay  money  to  the  other. 

Mdd  also,  that  the  direction  of  the  arbitrators  that  the  money  should  be  paid  to  one  of  diem, 
and  bv  him  paid  over  to  the  party  in  whose  favor  the  award  was  made,  did  not  -vitiate  the 
award,  as  it  safficiently  appeared  that  snch  payment  was  for  the  benefit  of  one  of  the  par- 
ties to  the  submission. 

The  onus  of  showing  that  payment  awarded  to  be  made  to  a  stranger  is  for  the  benefit  of  a 
paity  to  the  submission,  lies  upon  the  party  who  seeks  to  enforce  the  awkrd. 

Assumpsit  upon  an  award.  The  declaration  stated  that  certain 
disputes  and  differences  had  arisen  and  were  depending  between  the 
plaintiff  on  the  one  part,  and  the  defendant  and  one  Sharpies  Adeock 
on  the  other  part,  and  that  by  a  certain  agreement  in  writing  then 
made  between  the  plaintiff,  and  the  defendant  and  Sharpies  Ad« 
cock,  for  the  finally  settling  such  differences,  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  and  Sharpies  Adeock, 
mutually  and  reciprocally,  that  the  said  differences  between  them 
should  be  referred  to  the  final  award  and  determination  of  one  Thomas 
Sharpe  and  one  William  Inett,  arbitrators  chosen  by  and  between 
the  said  parties.  After  an  averment  of  mutual  promises,  the  dedara- 
tion  stated  that  the  said  Thomas  Sharpe  and  William  Inett  took 
upon  themselves  the  burden  of  the  said  arbitration,  and  afterwards 
made  and  published  their  award  in  writing  of  and  concerning  the  said 
matters  in  difference  so  referred  as  aforesaid,  ready  to  be  delivered  to 
the  said  parties,  and  did  thereby  award,  order,  and  direct  the  defend- 
ant, within  one  month  from  the  date  thereof,  to  pay  to  the  said  Thomas 
Sharpe  the  sum  of  150/,  I8s,  6(2.,  and  did  further  order  and  direct  that 
the  said  sum  should  be,  immediately  upon  the  receipt  thereof,  paid  by 
the  said  Thomas  Sharpe  to  the  plaintiff,  of  which  said  award  the  de- 
fendant afterwards  had  notice,  yet  he  did  not  pay  either  to  the  said 
Thomas  Sharpe  or  to  the  plaintiff  the  said  sum  of  money.  Pleas  — 
first,  non  assumpsit;  secondly,  that  the  said  Thomas  Sharpe  and 
William  Inett  did  not  make  and  publish  their  said  award  of  and  con- 
cerning the  matters  in  difference  referred  to  them  modo  etformd.  Is- 
sues thereon.  At  the  trial,  before  Piatt,  B.,  at  the  Leicestershire  Sum- 
mer Assizes,  1850,  the  submission  was  given  in  evidence,  and  was  in 
the  terms  following :  — 

"  Wood  and  8.  Adeock  v.  Thomas  Adeock. 
"  There  having  been  disputes  between  the  above  parties,  it  was 

16  Jar.  251 ;  Coram  Pattbson,  Coleridqb,  Maulb,  Wiohtmam,  Crssswsix, 
Williams,  and  Talfourd,  J.  J. 
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mutoally  agreed  between  the  said  parties  that  the  said  disputes  and 
differences  should  be  settled  by  arbitration ;  it  is  therefore  agreed  that 
Mr.  Thomas  Sharpe,  of  Kinoulton,  in  the  county  of  Nottingham,  be 
appointed  on  the  part  of  Messrs.  Wood  and  Sharpies  Adeock,  and 
William  Inett,  of  Ashfordly,  in  the  county  of  Leicester,  on  the  part 
of  the  said  Thomas  Adeock;  and  if  they  are  unable  to  settle  the 
said  disputes,  the  said  arbitrators,  Thomas  Sharpe  and  William  Inett, 
are  to  name  a  third  person  before  entering  into  the  business,  and  the 
evidence  of  each  party  is  to  be  taken  on  oath." 

The  award  was  as  follows: — 

*^  An  arbitration  between  Messrs.  Wood  and  Adeock  on  the  one 
part,  and  Thomas  Adeock  on  the  other  part,  commencing  on  the  1st 
October,  1849,  and  completed  on  the  12th  February,  1850.  Disputes 
having  arisen  between  the  above-named  parties  relative  to  a  running 
account,  commencing  in  1845,  and  ending  in  1849,  we,  the  under- 
signed, were  deputed  by  the  above-named  Messrs.  Wood  and  Adeock, 
and  Thomas  Adeock,  to  settle  all  matters  of  dispute  between  them. 
After  a  due  and  careful  investigation  of  the  whole  of  the  evidence, 
we  finally  award  the  sum  of  ISO/.  18s.  BcL  tohe  paid  by  Mr.  Wood, 
on  the  part  of  Messrs.  Wood  and  Adeock,  to  Mr.  Thomas  Sharpe, 
of  Kinoulton,  as  their  arbitrator,  within  one  month  from  the  date 
hereof,  and  that  the  said  sum  of  150L  IBs.  6d.  be  paid  by  the  said 
Thomas  Sharpe  immediately  to  the  said  Thomas  Adeock,  and  tliat 
each  party  pay  his  or  their  own  arbitrator  half  the  expenses  incurred 
at  the  Bell  and  Swan  Hotel,  Melton  Mowbray,  and  half  the  stamp 
for  the  arbitratioa." 

The  plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a  verdict 
for  him  for  the  amount  awarded.  The  court  below  ordered  the  ver- 
dict to  be  entered  for  the  plaintifC  The  defendant  then  moved  in 
arrest  of  judgment,  and  the  rule  was  discharged ;  whereupon  this 
writ  of  error  was  brought,  and  now  argued  by 

Hayes^  (with  him  H,  HUlj)  for  the  plaintiff  in  error.  This  award 
could  not  be  sustained,  upon  two  grounds ;  first,  because,  this  being 
a  submission  of  certain  joint  disputes  between  the  plaintiff  in  error 
and  Sharpies  Adeock,  and  the  defendant  in  error,  the  award  was 
made  as  to  the  plaintiff  in  error  alone ;  and,  secondly,  because  the 
award  directs  payment  of  the  money  to  be  made  into  the  hands  of 
one  of  the  arbitrators. 

[Patteson,  J.  When  there  is  a  submission  of  a  claim  made  by 
A  for  a  sum  of  money  due  fipom  B  and  C,  and  the  arbitrator  awards  B 
to  pay  A,  is  there  any  authority  to  show  that  is  a  bad  award  ?] 

The  arbitrator  ought  to  dispose  of  C's  liability.  What  he  has  to 
determine  is,  whether  a  joint  demand  is  sustainable.  The  authorities 
cited  in  Watson  on  Awards,  182,  in  support  of  the  principle  which 
he  there  lays  down,  are  distinguishable.  Those  were  cases  of  a  sub- 
mission by  several  persons  of  all  matters  in  difference  between  them ; 
whilst  here  two  parties  on  one  side,  and  one  on  the  other,  bad  sub- 
mitted certain  disputes  and  differences  which  had  arisen  between  them. 
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The  '^  certain  matters  in  dispute  "  mentioned  in  the  declaration  meant 
certain  matters  on  the  one  side  and  certain  matters  on  the  otlier. 
If  the  arbitrators  made  their  award  upon  joint  matters,  they  ought  to 
have  disposed  of  the  rights  and  liabilities  of  the  other  party  to  the 
submission.  All  they  could  determine  was,  whether  two  persons 
should  pay  or  not.  If,  on  the  other  hand,  they  had  determined  seve- 
ral and  not  joint  disputes,  then  they  had  exceeded  the  authority  given 
them  by  the  submission. 

[Maule,  J.  There  may  have  been  an  agreement  between  the  par- 
ties, that  one  of  them  should  pay  if  the  award  was  found  against 
them.] 

That  is  entirely  a  separate  question  between  themselves. 

[Williams,  J.  K,  in  a  controversy  between  A  and  B  and  C,  it  is 
awarded  that  C  shall  do  something,  is  not  that  an  award  that  B  shall 
do  nothing  ?] 

If  there  is  one  joint  matter  in  dispute,  the  arbitrator  must  decide 
every  thing  in  respect  to  that  joint  matter.  Garland  v.  NoblCj  1 
Moore,  187.  By  the  terms  of  this  submission,  the  arbitrator  was 
confined  to  matters  between  one  person  on  one  side  and  two  on  the 
other.  [He  also  cited  upon  this  point  Joyce  v.  Haines^  Hardr.  399; 
and  Morden  v.  Harty  Styles,  471.]  Secondly,  the  arbitrator  has  no 
power  to  make  himself  the  banker  of  the  parties. 

[Cress WELL,  J.  That  proposition  may  have  a  different  aspect,  ac- 
cording to  the  parties  who  complain  of  it] 

It  might  expose  parties  to  the  risk  of  having  to  pay  the  money  over 
again.  An  arbitrator  is  appointed  to  determine  disputes  between 
parties,  and  his  whole  authority  is  strictly  limited  to  that  matter. 

[Coleridge,  J.  He  may  determine  the  place  where  money  is  to 
be  paid.] 

Yes ;  but  he  cannot  direct  it  to  be  paid  to  himself.  DcUe  v.  MoUram, 
2  Barnard.  291 ;  Samson  v.  Pitj  Roll.  Ab.,  "Arbitrement,"  B.  7 ;  Com. 
Dig.,  tit  "Arbitrament,"  E.  7 ;  and  Bird  v.  Bird^  1  Salk.  74,  show 
that  an  award  which  directs  money  to  be  paid  to  a  stranger  is  void ; 
and,  although  it  may  be  otherwise  where  the  payment  is  beneficial 
to  the  party  who  is  entitled  to  receive  satisfaction,  yet  it  cannot  be 
said  that  the  payment  to  the  arbitrator  is  for  the  benefit  of  the  party. 
It  is  to  his  detriment,  as  it  diverts  the  money  from  its  proper  chan- 
nel. He  is  exposed  to  the  danger  of  the  funds  getting  into  the  hands 
of  a  person  over  whom  he  has  no  control. 

[Maule,  J.  The  plaintiff  adopts  the  act  of  the  arbitrator  by  bring- 
ing this  action.] 

In  re  Mackay^  2  Ad.  &  El.  356,  was  a  direct  authority  upon  this 
point  In  Snook  v.  Hellyer,  2  Chit  43,  the  party  to  whom  the 
money  was  ordered  to  be  paid  was  an  agent  for  the  person  entitled. 

[Patteson,  J.  But  there  he  could  not  not  protect  himself  by  pay- 
ment to  the  person  who  may  be  called  the  cestui  que  trust.} 

In  re  Mackay  must  be  considered  as  having  overrulea  Snook  v. 
HeUyer. 

[Maule,  J.  In  both  these  cases,  which  were  motions  to  set  aside 
awards,  the  questions  were,  whether  the  arbitrators  had  or  had  not 
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exceeded  their  aathority.  In  neither  of  these  cases  was  the  award 
impeached,  for  any  thing  appearing  on  the  face  of  it  Now,  you 
have  to  say,  that  no  matters  of  fact  could  be  furnished  by  affidavits 
to  show  that  the  award  is  good.  An  arbitrator  has  the  power  of 
determining  the  mode  of  payment,  and  if  he  orders  payment  to  A, 
on  account  of  B,  is  not  that  within  the  scope  of  his  authority  ?] 

There  is  a  difference  between  ordering  payment  to  be  made  to  a 
third  person  and  to  himself.  There  is  no  authority  over  an  arbitra- 
tor to  compel  him  to  pay  over  the  money.  This  award  is  not  war- 
ranted by  the  submission,  and  an  arbitrator  cannot  be  assumed  to 
have  any  authority  other  than  that  given  him  by  the  submission. 
In  Bussfield  v.  BtMsfield^  Cro.  Jac.  577,  it  was  taken  for  granted,  that 
an  arbitrator  awarding  a  sum  of  money  to  himself  rendered  the 
award  bad. 

[WiGHTMAN,  J.  There,  it  was  to  be  kept ;  here,  it  is  to  be  paid  over.] 
To  direct  a  stranger  to  do  any  act,  is  not  within  the  scope  of  the 
arbitrator's  authority.     Here  are  both  an  order  to  have  money  paid 
over,  and  then  a  direction  to  pay  it  over. 

MelloTj  (with  him  Macaulay^)  for  the  defendant  in  error,  was  not 
Qalled  upon  by  the  court 

Patteson,  J.  (after  stating  the  pleadings.)  The  present  question 
is,  whether  the  declaration  is  good  or  badf.  The  cases  seem  to  esta^ 
blish  that  a  submission  of  difiterences  between  A  and  B,  on  the  one 
part,  and  C  and  D,  on  the  other  part,  will  justify  the  arbitrator  in  de- 
ciding the  differences  between  A  and  C  only.  This  declaration  is 
somewhat  ambiguous  in  statement,  not  distinctly  showing  whether 
the  difference,  in  respect  of  which  Wood  was  directed  to  pay  a  cer- 
tain sum  of  money  to  the  use  of  the  plaintiff,  was  a  separate  or  joint 
liability.  K  it  be  taken  to  be  a  separate  matter,  the  award  would 
clearly  be  good,  according  to  many  of  the  authorities  cited ;  and,  if  it 
be  taken  to  be  a  joint  matter,  the  award  would  be  good  as  regards 
the  present  defendant.  Wood.  And,  as  to  the  other  objection, 
namely,  that  the  award  directs  the  defendant  to  pay  to  one  of  the 
arbitrators,  who  is  a  stranger,  and  by  him  to  be  paid  forthwith  to  the 
plaintiff,  there  is  a  distinction  between  an  award  that  directs  a  thing 
to  be  done  by  a  stranger,  and  which  directs  a  thing  to  be  done  to  a 
stranger ;  and  the  rule  is,  that  an  award  ordering  and  directing  any 
party  to  pay  money  to  a  stranger  is  not  good,  unless  it  is  for  the 
benefit  of  one  of  the  other  parties  to  the  submission ;  and  the  onus  of 
showing  that  it  is  for  his  benefit  seems  to  be  thrown  upon  the  party 
seeking  to  enforce  the  award.^  Now,  in  this  case,  it  is  plain,  by  the 
language  of  the  award  itself,  that  the  payment  is  intended  to  be  for 
the  benefit  of  the  plaintiff;   because  it  is  expressly  said,  it  shall 

^  In  this  country,  it  seems  to  have  been  ^e%  Boston  t.  Brazer,  11  Massachusetts, 

considered  no  objection  to  an  award,  that  447  (1814^ ;   Macon  t.   Crump^  1   Call, 

it  directs  one  party  to  pay  money  to  a  575  (1799.)    But,  in  both  cases,  the  pay- 

tiuid  person,  not  a  party  to  the  submis-  ment  to  such  third  party  was  for  the  beno- 

sion.  fit  of  the  party  to  the  submission. 
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be  paid  over  by  Sharpe  immediately  on  the  receipt  of  it     If  ihe  ar- 
bitrator, Sharpe,  to  whom  the  monej  is  directed  to  be  paid,  bad  been 
the  authorized  agent  of  the  plaintifi^  no  doubt  the  award  would  have 
been  good.     The  plaintiff  aoopts  the  agency  by  this  action ;  for  he 
states  in  this  declaration,  that  the  defendant  has  not  paid  the  money 
either  to  Sharpe  or  him,  thereby  treating  the  payment  to  Sharpe  as 
an  act  that  would  discharge  the  defendant.   Still,  it  may  be  said  that 
such  an  adoption  is  not  sufficient,  and  that  it  should  have  been 
shown  that  the  award  was  good  at  the  time  it  was  made ;  but  the 
case  of  Snook  v.  HeUyer^  2  Chit.  43,  is  a  direct  authority  that  such 
an  award  is  good,  although  the  agency  is  not  shown.     The  case  of 
Re  Mackai/y  2  Ad.  &  El.  356,  is  an  authority  the  other  way ;  but, 
in  the  latter  case,  the  money  to  be  paid  to  the  arbitrator  was  to 
be  applied  by  him  in  various  ways,  and  not  to  be  paid  over  at  once 
to  the  other  party  to  the  submission,  as  here ;  and  the  party  ordered 
to  pay  could  not  have  discharged  himself  by  paying  to  the  other 
party  to  the  submission,  as  he  clearly  might  in  the  present  case ;  be- 
cause, there  can  be  no  doubt,  if  the  defendant  Wood  had  paid  the 
money  to  the  plaintiff,  although  he  was  directed  to  pay  it  to  Sharpe, 
and  Sharpe  to  pay  it  over  to  the  plaintiff,  he  would  have  satisfied  the 
award.     Again,  —  it  may  well  be  doubted  whether  this  award  doea 
make  Sharpe  the  agent  of  the  plaintiff  to  receive  the  money,  and 
whether  it  does  not  rather  make  him  the  agent  of  the  defendant  to 
pay  it     That  point  was  not  discussed.    K  it  be  so,  —  if  it  constitute 
Sharpe  the  agent  of  the  defendant  to-  pay  the  money,  and  not  the 
agent  of  the  plaintiff  to  receive  it,  —  then,  the  defendant  would  have 
cast  upon  him  an  obligation  to  see  to  its  proper  application  by  Sharpe, 
or  pay  it  himself  to  the  plaintiff.     This  view  of  the  case  does  not  ap- 
pear to  have  been  suggested  either  in  Snook  v.  Hellyer  or  In  re  Mac- 
kay.     It  does  not,  however,  distinctly  appear  by  the  award,  tiiat  the 
arbitrator  is  constituted  an  agent  of  the  party  to  receive  it,  not  neces- 
sarily.  But  however,  be  that  as  it  may,  whether  Sharpe  be  made  the 
agent  of  the  plaintiff  or  of  the  defendant  by  the  award,  we  think  it 
sufficientiy  appears  that  the  payment  was  for  the  benefit  of  the_plain- 
tiff,  which  is  the  point  upon  which  most  of  these  cases  turn.     There- 
fore, the  second  objection  cannot  be  sustained  any  more  than  the 
other ;  and  the  consequence  is,  that  the  judgment  of  the  court  below 
must  be  affirmed. 

Jiulgment  of  ihe  court  below  afirmed. 
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-^  Reoina  r.  Ann  Harriet  Newman.^ 

January  24,  1852. 

Perjwry — Proof  of  former  Trial —  Record —  Minutes  of  Plea  —  Ver- 
dict^ and  Judgment  —  Practice  of  Central  Criminal  Court. 

On  the  trial  of  an  indictment  for  peijwy  At  Central  Criminal  Court,  to  proYC  the  fact  of  a 
former  trial  in  the  same  court :  — 

EMdy  that  the  production,  hy  the  officer  of  the  court,  of  the  caption,  the  iDdictment,  with  the 
indorsement  of  the  prisoner's  plea,  the  Tcrdict,  and  the  sentence  of  the  court  upon  it,  to- 
gether with  the  minutes  of  the  trial  made  by  the  officer  in  court,  was  sufficient  evidence  of 
It ;  and  that  the  production  of  neither  the  record  nor  a  certificate,  under  the  14  &  16  Vict, 
c  99,  s.  13,  and  14  &  15  Vict  c.  100,  s.  22,  was  necessaiy. 

At  a  session  of  oyer  and  terminer  and  gaol  delivery  held  for  the 
jurisdiction  of  the  Central  Criminal  Court,  in  the  month  of  Decem- 
ber, 1851,  Ann  Harriet  Newman  was  tried,  before  the  Right  Hon. 
James  Stuart  Wortley,  Q,  C,  recorder  of  the  city  of  London,  for  per- 
jury. The  indictment  charged  the  perjury  to  have  been  committed 
upon  the  trial  of  one  William  Day,  for  a  misdemeanor,  (particularly 
mentioned,  not  stating  whether  followed  by  a  conviction  or  acquittal,) 
at  a  general  session  of  the  delivery  of  the  Queen's  gaol  of  Newgate, 
holden  for  the  jurisdiction  of  the  Central  Criminal  Court,  at  Justice 
Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the  city  of  London,  on  Mon- 
day, the  12th  May,  in  the  year  of  our  Lord  1851,  before  the  Right 

1 16  Jur.  ill.    Before  Jkbtib,  C.  J.,  Aldbbbon,  B.,  Colbbu>oe,  J.,  WiaaTMAir, 
J.,  and  Crksswell,  J. 

VOL.  IX.  45 
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Hon.  John  Musgrove,  Lord  Mayor  of  the  city  of  London ;  Sir  Edw. 
Hall  Alderson,  Knight,  one  of  the  barons  of  her  Majesty's  Court  of 
Exchequer;  Sir  Thomas  Noon  Talfourd,  Knight,  one  of  her  Majesty's 
justices  of  her  Majesty's  Court  of  Common  Pleas ;  Thomas  Quested 
Finnis,  Esq.,  one  of  the  aldermen  of  the  said  city ;  William  Law* 
rence,  Esq.,  one  of  the  aldermen  of  the  said  city ;  Russell  Gumey, 
Esq.,  judge  of  the  Sheriffs'  Court  of  the  said  city ;  and  others,  their 
fellow-justices,  assigned  to  deliver  the  said  gaol  of  Newgate  of  the 
prisoners  therein  beins.     No  record  regularly  made  up,  or  any  copy 
thereof,  nor  any  certtncate  in  pursuance  of  sect  13  of  stat  14  &  15 
Vict  c.  99,  or  of  sect  22  of  stat  14  &  15  Vict  c.  100,  was  produced 
in  evidence  in  support  of  the  said  allegation.     In  the  absence  of  such 
evidence,  it  was  proposed  to  prove  the  said  averment,  and  that  the 
trial  mentioned  in  the  indictment  had  taken  place,  by  means  of  the 
original  minutes,  from  which  the  record  would  have  been  perfected, 
if  made  up  in  due  course.     The  practice  in  the  office  of  the  clerk  of 
the   Central  Criminal   Court  with  reference  to  these  minutes  was 
proved  to  be  as  follows : — When  a  prisoner  is  called  upon  to  plead, 
his  plea,  if  not  guilty,  is  entered,  by  the  officer  present  in  oonrt,  upon 
the  indictment,  and  signified  by  the  letter  <'  P; "  afterwards,  and  when 
the  prisoner  is  tried,  his  oifence  is  shortly  entered,  by  the  officer  present 
in  court,  in  a  minute-book  kept  for  the  purpose,  and  the  plea  of  the 
defendant  in  such  book  is  denoted  by  the  word  "  puts."     M  the  v«P* 
diet  be  guilty,  such  verdict  immediately  follows  the  word  "  puts,"  and 
is  simply  entered  by  the  officer  present  in  court  as  ^<  e^ty,"  and  the 
sentence  is  then  in  like  manner  briefly  entered  immediately  after  such 
verdict     These  minutes  are  afterwards  transcribed,  without  abbrevia- 
tions, upon  the  indictment,  and  the  original  ^^P"  crossed.     At  the 
end  of  every  session  the  indictments  found  at  such  session  are  placed 
upon  a  file,  together  with  two  captions,  one  called  the  oyer  and  ter- 
miner caption,  and  the  other  the  caption  of  the  gaol  delivery.     Every 
indictment  placed  upon  such  file  would,  according  to  the  practice  of 
the  office,  have  been  found  at  the  session  of  oyer  and  terminer  ex- 
pressed in  such  caption.     The  caption  of  gaol  delivery  indicates  that 
such  a  session  of  gaol  delivery  was  held,  and  all  the  proceedings  sub- 
sequent to  the  finding  of  the  bill  entered  upon  the  indictment,  in  the 
absence  of  an  entry  to  the  contrary,  are  referable  to  the  session  of  gaol 
delivery  expressed  in  the  caption  of  gaol  delivery.     An  officer  of  the 
Central  Criminal  Court  produced  from  the  office  of  the  clerk  of  the 
court  a  file  of  indictments,  having  a  caption  of  oyer  and  terminer  at>> 
tached  thereto,  also  a  caption  of  gaol  delivery.     The  latter  was  in  the 
following  words: — 

^  Central  Criminal  Court,  to  wit  At  the  general  session  of  the 
delivery  of  the  Queen's  gaol  of  Newgate,  holden  for  the  jurisdiction 
of  the  Central  Criminal  Court,  at  Justice  Hall,  in  the  Old  Bailey,  in 
the  suburbs  of  the  city  of  London,  on  Monday,  the  12th  May,  in  the 
fourteenth  year  of  the  reign  of  our  sovereign  lady  Victoria,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  defender  of  the  faith,  before  John  Musgrove,  Esq.,  mayor  of 
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the  city  of  London  ;  Sir  Edward  Hall  Alderson,  Knight,  one  of  the 
barons  of  our  said  lady  the  Queen  of  her  Court  of  Exchequer ;  Sir 
Thomas  Noon  Talfourd,  Knight,  one  of  the  justices  of  our  said  lady 
the  Queen  of  her  Court  of  Common  Pleas ;  Thomas  Kelly,  Esq.,  Sir 
Chapman  Marshall,  Knight;  John  Kinnersley  Hooper,  Esq.,  alder* 
man  of  the  said  city ;  the  Right  Hon.  James  Stuart  Wortley,  recorder 
of  the  said  city ;  William  Hunter,  Esq.,  Thomas  Sidney,  Esq.,  Wm. 
Ijawrence,  Esq.,  other  of  the  aldermen  of  the  said  city ;  Edward  Bul- 
lock, Esq.,  common  serjeant  of  the  said  city;  Russell  Gurney,  Esq., 
judge  of  the  Sheriffs'  Court  of  the  said  city ;  and  others,  their  fellow- 
justices  of  our  said  lady  the  Queen,  assigned  to  deliver  the  said  gaol 
of  Newgate  of  the  prisoners  therein  being." 

Amongst  the  indictments  produced  was  that  agamst  William  Day. 
There  were  written  upon  the  face  of  it  the  foUowing  words :  "  Sur- 
renders and  puts  himself.  Jury  say  guilty  on  the  3d,  4th,  and  6th 
counts  only.  To  be  imprisoned  in  the  house  of  correction  in  Clerk- 
enwell  one  year."  There  was  also  produced  from  the  custody  of  the 
clerk  of  the  court  a  certain  minute-book,  in  which  was  the  following 
entry: 

^<  Surrs.  &  puts.     Guilty  on  8d,  4th,  and  6th  counts.    12  Cal.  mosl 

H.  C.  with  hd.  1. 

<^  M.  33.  William  Day,  by  false  pretences  and  false  representations, 
did  procure  one  Ann  Harriet  Newman,  a  woman  unaer  the  age  of 
tweniy-one  years,  to  have  illicit  carnal  connection  with  said  prisoner. 

'*  2a  count,  did  attempt  and  endeavor  to  procure. 

<<  3d  count,  like  2d  count,  to  have  connection  with  a  man  unknown. 

"  4th  count,  conspiracy  to  procure  her  to  have  connection  with  a 
man  unknown. 

<'  5th  count,  assault  to  ravish. 

"  6th  count,  common  assault" 

An  ofRccr  of  the  Central  Criminal  Court  deposed  that  he  remem- 
bered the  trial  of  Day,  and  was  present  on  that  occasion ;  that  he 
took  his  plea  of  not  guilty,  and  wrote  the  letter  "  P  "  upon  the  indict- 
ment ;  that  ^'  P,"  according  to  the  course  of  business  in  the  office,  had 
been  erased,  and  the  entry  in  the  books,  that  is,  "  Surrs.  &  pi:f^s,"  was 
in  the  handwriting  of  the  witness,and  from  that,  as  well  as  from  his 
personal  recollection  on  the  subject,  he  knew  that  the  person  to  whom 
that  entry  related  had  been  tried ;  that  the  entry  upon  the  indictment 
was  made  by  the  witness  from  the  said  minutes  entered  in  the  book, 
and  that  that  entry,  together  with  the  caption  and  the  entry  in  the 
book,  would  be  the  materials  from  which  the  record  pf  such  trial  would 
be  made  up.  It  was  objected,  upon  the  trial,  that  the  evidence  before 
set  forth  was  insufficient  to  maintain  the  allegations  contained  in  the 
indictment ;  that  an  authentic  record,  or  one  of  the  certificates  before 
mentioned,  ought  to  have  been  produced ;  that,  in  fact,  the  evidence 
given  was  no  more  than  the  parol  evidence  of  what  ought  to  have 
been  proved  by  record,  or  some  other  recognized  and  authentic  docu* 
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ment ;  and  that  the  prisoner  was  entitled  to  her  acquittal  for  want  of 
proper  evidence.  The  learned  recorder,  however,  ruled  the  conlrair ; 
and  as  the  other  necessary  facts  were  proved  to  the  satisfaction  of  Uie 
jury,  they  found  the  prisoner  guilty;  but,  considering  it  doubtful 
whether  he  was  right  iii  his  ruling,  the  recorder  postponed  judgment 
on  the  said  indictment,  and  committed  the  prisoner  to  the  gaol  of 
Newgate,  in  order  that  the  opinion  of  the  judges  might  be  taken  upon 
the  subject. 

Papne  now  appeared  for  the  crown.  The  evidence  adduced  to 
prove  the  fact  of  the  trial  of  William  Day  was  sufficient,  that  trial 
having  been  in  the  same  court  in  which  the  indictment  against  the 
prisoner,  Ann  Harriet  Newman,  was  found ;  though  if  the  trial  had 
been  in  another  court  it  would  not  be  so.  It  was  urged  at  the  trial, 
by  the  counsel  for  the  prisoner,  that  by  stat.  14  &  15  Vict  c  100,  s. 
22,  it  was  necessary  either  that  the  record,  or  a  certificate  containing 
the  substance  and  effect  of  it,  be  produced ;  that  John  Home  Toake's 
case  J  25  8t  Trials,  447,  showed  that  where  the  proceeding  was  in  the 
same  court  as  that  in  which  the  former  trial  took  place,  the  minutes 
produced  by  the  officer  of  the  court  was  sufficient  In  that  case, 
which  was  tried  before  Lord  Chief  Justice  Eyre  at  the  sessions  house 
in  the  Old  Bailey,  on  the  21st  November,  1794,  a  question  was  raised 
as  to  the  acquittal  of  Hardy  on  a  former  trial  Gibbs  observing  that 
the  prisoner  was  not  in  a  position  to  prove  the  fact  in  the  regular  way, 
as  the  record  was  not  drawn  up,  Eyre,  C.  J.,  said,  ^'  Drawn  up !  I  do 
not  apprehend  you  need  lie  under  any  difficulty  about  that,  because 
the  course  in  this  court  is  to  read  the  minutes.  Is  not  that  so,  Mr. 
Shelton  ?  "     Shelton :  "  Yes." 

No  counsel  appeared  for  the  prisoner. 

Per  Curiam.  *  The  court  entertain  no  doubt  that  the  evidence  was 
sufficient  to  prove  the  fact  of  the  former  trial.  The  officer  of  the  court 
produced  the  caption,  the  indictment,  and  the  minutes,  showing  the 
proceedings  at  the  trial  and  the  judgment  of  the  court  The  officer 
of  the  courts  in  fact,  produced  all  the  materials  from  which  the  record 
must  have  been  drawn  up. 

Convidion  affirmed. 


Beoina  V,  John  Smith.^ 

April  24,  1852. 

Larceny  —  Possession  —  TVespass  —  Frauds 

A  B  owed  the  snm  of  4/.  lis.  Hd.  to  the  prosecntor ;  and  the  latter  haying  demanded  pay- 
ment, the  prisoner  said  he  woald  settle  with  him  on  behalf  of  A  B.  He  took  ont  or  his 
pocket  a  piece  of  paper,  stamped  with  a  sixpenny  stamp,  and  put  it  upon  the  table,  and 

1 16  Jur.  414.    Before  Pollock,  C.  B.,  Parke,  B.,  Erle,  J.,  Talfourd,  J.,  and 
Crompton,  J. 
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then  took  oat  some  sOver  in  his  hand.  The  prosecutor  wrote  a  receipt  for  the  sum  men- 
tioned on  Uie  stamped  paper,  and  the  prisoner  took  it  np  and  went  ont  of  the  room.  On 
being  asked  for  the  monej,  he  said,  "It  is  all  right,**  but  nerer  paid  it :  — 

Hdd^  that  this  was  not  a  case  of  larceny,  the  prosecutor  ncyer  having  had  such  a  possession 
of  the  stamped  paper  as  would  enable  him  to  maintain  trespass. 

At  the  Epiphany  Quarter  Sessions,  held  by  adjournment,  at  Swan- 
sea, in  the  county  of  Glamorgan,  on  the  9th  of  January,  1852,  the 
prisoner,  John  Smith,  was  indicted  for  having,  on  the  3d  December, 
1851,  ^  one  piece  of  paper,  stamped  with  a  certain  stamp,  denoting 
the  payment  of  a  dul^  to  our  sovereign  lady  the  queen  of  sixpence, 
of  the  property  of  Thomas  Henderson,  feloniously  stolen,"  &c.  The 
prosecutor,  Thomas  Henderson,  had  been  innkeeper  and  general  clerk 
to  Isaac  Powell,  a  railway  contractor,  whose  employment  he  left  in 
November,  1851.  The  prosecutor  applied  frequently,  and  without 
success,  to  PoweU,  for  payment  of  wages  due  to  him.  On  the  3d 
December,  1851,  prosecutor  went  to  a  public-house,  where  he  saw 
Powell  and  the  prisoner,  who  was  a  guager  (or  foreman)  in  the  em- 
ploy of  Powell.  Prosecutor  asked  Powell  if  he  was  going  to  settle 
with  him.  Powell  answered  "  Yes,"  and  said  that  he  would  send  the 
^  prisoner  up  to  his  house  to  his  (Powell's)  wife  for  the  money.  Powell 
*  then  left  the  house,  and  the  prisoner  followed  him.  In  about  two 
minutes  the  prisoner  returned,  and  beckoned  the  prosecutor  to  come 
to  him  into  the  front  parlor.  Prosecutor  went  there ;  they  were  alone, 
and  made  up  between  them  the  balance  of  wages  due  to  the  prose- 
cutor, which  they  fixed  at  4/.  lis.  1^  Prisoner  then  took  out  of  his 
pocket  a  sixpenny  stamp,  and  put  it  on  the  table.  Prosecutor  took 
the  stamp  and  pulled  it  towards  himself,  and  asked  the  prisoner  whe- 
ther he  (prosecutor)  should  write  a  receipt  for  the  full  sum  of  10/.  l%s. 
or  for  the  balance.  Prisoner  said,  "  For  the  balance."  While  prose- 
cutor was  writing,  he  observed  the  prisoner  pull  out  a  fistfuU  of  silver, 
and  turn  it  over  ui  his  hand.  When  prosecutor  had  written  out  the 
receipt,  prisoner  took  it  up  and  went  out  of  the  room.  Prosecutor 
followed  him,  and  said,  "  Smith,  you  have  not  given  me  the  money." 
Prisoner  said,  "  It  is  all  right"  Prosecutor  repeatedly  asked  prisoner 
for  the  money,  but  in  vain.  On  the  evening  of  the  same  day  the 
prosecutor  met  Powell  and  the  prisoner  together,  and  asked  Powell  if 
he  had  any  money  for  him.  Powell  said,  "  No ;  but  mv  wife  has." 
Prosecutor  said  he  had  not  had  the  money.  "Well,"  answered 
Powell,  "  he  "  (the  prisoner)  "  would  not  have  the  receipt  if  you  "  (the 
prosecutor)  "  had  not  had  the  money."  The  chairman  told  the  jury, 
after  much  doubt,  that,  if  they  believed  the  evidence,  the  stamped  re- 
ceipt was  the  property  and  was  in  the  possession  of  the  prosecutor 
at  and  after  the  time  of  his  writing  the  receipt;  and  that  if  they  be- 
lieved the  prosecutor's  statement,  and  should  be  of  opinion  that  the 
prisoner  took  the  receipt  out  of  such  possession  with  a  fraudulent  in- 
tent, they  might  ccmvict  him  of  larceny.  The  jury  returned  a  verdict 
of  guilty,  and  the  prisoner  was  sentenced  to  imprisonment  for  four 
calendar  months,  with  hard  labor.  The  counsel  for  the  prisoner  raised 
the  following  objections :  First,  that  there  was  not  such  a  property  and 
possession  in  the  prosecutor  as  to  support  the  charge  laid  in  the  in-*" 

45» 
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dictment ;  secondly,  that  there  was  no  evidence  of  a  felonious  taking. 
The  chairman  thereupon  reserved  the  case  for  the  consideration  of 
the  judges. 

Terry  now  appeared  for  the  prosecution. 
No  counsel  appeared  for  the  prisoner. 

ITalfourd,  J.     Is  this  a  case  of  larceny  ? 
*ARKE,  B.     The  stamped  paper  never  was  in  the  prosecutor's  pos- 
session, and  the  prisoner  cannot  be  convicted  of  stealing  it,  unless  the 
prosecutor  had  such  a  possession  of  it  as  would  enable  him  to  main- 
tain trespass.     It  was  merely  handed  over  for  him  to  write  upon  it] 

But  it  is  found  that  it  was  obtained  from  the  prosecutor  with  intent 
to  defraud. 

[Parke,  B.  It  is  like  the  case  of  Rez  v.  Hartj  6  Car.  &  P.  106, 
where  the  prisoner  was  indicted  for  stealing  an  imperfect  bill  of  ex- 
change.  There  the  prisoner  produced  from  nis  pocket-book  ten  blank 
stamps,  and  the  prosecutor  wrote  on  each  of  them  the  words,  "  Pay- 
able at  Messrs.  Praed  &  Co.'s,  189  Fleet  street,  London."  Nothing 
was  written  on  the  stamps  at  that  time  but  these  words ;  the  prisoner 
took  the  stamps  away.  The  prosecutor  saw  him  again  several  days 
afterwards ;  he  said  the  prosecutor  had  omitted  to  sign  his  name,  and 
he  again  produced  the  ten  pieces  of  paper ;  the  prosecutor  signed 
them,  and  wrote  "  accepted  "  on  each  of  them,  and  gave  them  to  the 
prisoner  again.  He  said  he  would  send  the  money  in  a  few  days  by 
the  mail ;  but  it  was  never  sent.  Littledale,  J.,  observed,  in  giving 
judgment,  ^'  K  a  person,  by  false  representation,  obtains  the  possession 
of  the  property  of  another,  intending  to  convert  it  to  his  own  use,  this 
is  felony ;  but  the  property  must  have  been  previously  in  the  posses- 
sion of  the  person  from  whom  it  is  charged  to  have  been  stolen.  Now 
I  think  that  these  papers,  in  the  state  in  which  they  were,  were  the 
property  of  the  prisoner.  He  took  them  from  his  pocket,  and  the 
prosecutor  never  had  them  except  for  the  purpose  of  writing  upon 
them ;  they  were  never  out  of  the  prisoner's  sight ;  the  prosecutor 
writes  upon  them  as  he  intended,  and  the  prisoner  immediately  has 
them  again.  I  think  that  the  prisoner  cannot  be  considered  as  having 
committed  a  trespass  in  the  taking,  as  they  were  never  out  of  his  pos- 
session at  all."  So  here,  the  prosecutor  never  had  the  possession  of 
the  stamped  paper.] 

In  the  case  of  Rex  v.  Hdrtj  the  articles  alleged  to  have  been  stolen 
were  imperfect  bills  of  exchange.  Here  the  case  is  somewhat  differ- 
ent —  a  receipt  for  a  sum  of  4/.  11^.  l^d,  an  outstanding  debt  due  to 
the  prosecutor  is  obtained  from  the  prosecutor  by  fraud. 

[Parke,  B.  But  there  was  never  any  property  in  the  stamped  pa- 
per in  the  prosecutor;  it  was  never  delivered  to  him  to  keep.] 

Had  he  not  a  property  in  it  as  bailee? 

[Parke,  B.  No.  As  in  Rez  v.  Hart^  it  wus  never  intended  that 
he  should  retain  it     It  was  merely  handed  to  him  to  write  upon  it 

Pollock,  C.  B.  Could  the  prosecutor  have  brought  an  action  of 
trover  upon  it  ?J 

I  apprehend  he  could. 
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[Parke,  B.   This  is  another  matter.     Littledale,  J.  says  that  he  could 
not  maintain  an  action  of  trespass.] 

Per  Curiam.     This  is  not  a  case  of  larceny,  and  the  conviction 
must  be  quashed.  *  Conviction  quashed? 


Beoina  v.  Oreenwood.' 

April  24,  1852. 

Principal  and  Accessory  —  Misdemea/nor. 

In  misdemeanor  all  guilty  participators  are  principals. 

Therefore,  where  W.  6.  and  one  J.  were  indicted  for  uttering  counterfeit  coin,  and  the  evi- 
dence  was  that  the  uttering  charged  in  the  indictment  was  effected  by  J.  in  the  absence  of 
W.  G.,  but  proof  was  given  that  before  the  uttering  the  two  prisoners  were  acting  together 
in  concert,  and  the  jury  found  thai  they  were,  on  the  evening  in  question,  engaged  in  the 
common  purpose  ox  uttering  counterfeit  coin :  — 

Hdd,  that  W.  G.  was  rightly  convicted  as  a  principal. 

Rex  V.  EIm^  Buss.  &  B.  C.  C.  142,  and  Reg,  v.  Pagty  1  Buss.  Cr.  82,  overruled. 

The  prisoner^  William  Greenwood,  and  one  Johnson,  were  tried, 
before  Talfourd,  J.,  at  the  Spring  Assizes  for  the  city  of  Exeter,  for  a 
misdemeanor,  in  knowingly  uttering  a  counterfeit  shilling.  The  evi- 
dence was,  that  the  uttering  charged  in  the  indictment  was  effected 
by  the  prisoner  Johnson  in  the  absence  of  Greenwood,  but  that  the 
prisoners  were  together  before  the  uttering,  each  offering  counterfeit 
shiUings  of  the  same  description  with  that  uttered  by  Johnson ;  that 
they  both  brought  food,  purchased  with  the  proceeds  of  such  uttering, 
to  a  common  lodging;  and  that  Greenwood  was  taken  on  the  same 
evening  with  a  counterfeit  shilling  of  the  same  mould  in  his  posses- 
sion, and  with  eight  good  sixpences  and  five  fourpenny  pieces,  which 
left  no  doubt  of  their  joint  engagement  in  a  common  purpose  of 
uttering  base  shillings,  and  sharing  the  proceeds.  As  to  Johnson,  the 
case  was  without  doubt ;  and  as  to  Greenwood,  the  learned  judge 
directed  the  jury,  that  if  they  thought  he  was  engaged  on  the  evening 
in  question  with  Johnson  in  the  common  purpose  of  uttering  coun- 
terfeit shillings,  they  ought  to  find  Greenwood  guilty,  subject  to  the 
question  of  law  which  arose  on  the  facts,  as  to  the  necessity  of  the 
actual  presence  of  Greenwood,  or  so  near  neighborhood  as  to  amount 
to  association  in  the  very  act,  to  support  the  charge.  The  jury 
found  both  prisoners  guilty,  and  his  lordship  sentenced  both  to  six 


1  See  The  People  v.  CdO,  1  Denio,  120,  (1845.) 

3  16  Jur.  S90.    Before  Pollock,  C.  ]B.,  Fabke,  B.,  £bl9,  J.,  Talfoubd,  J.,  and 
Cbomftok,  J. 
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months  imprisonment,  with  hard  labor ;  but  in  deference  to  the  au- 
thority of  the  case  of  Rex  v.  Else^  Russ.  &  R.  C.  C.  142,  and  the 
opinion  of  Coleridge,  J.,  in  Reg.  v.  Poffe^  1  Russ.  Cr.  82,  he  reserved 
the  question,  whether  Chreenwood  was  properly  convicted,  for  the 
judgment  of  the  Court  of  Criminal  Appesd.  The  prisoner  was  unde- 
fended, but  in  stating  the  case,  Talfourd,  J.,  remarked,  that  though, 
in  the  absence  of  authority,  he  should  have  thought  it  clear  that,  in  a 
case  of  misdemeanor,  an  absent  participator  is  a  principal,  he  thought 
it  right  to  reserve  the  question,  which  is,  whether  G^enwood  was 
properly  convicted. 

No  counsel  appeared  on  either  side. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  prisoners  have 
been  properly  convicted.  Evidence  of  participation  was  submitted 
to  the  jury,  and  the  jury  have  found  that  the  prisoners  were  engaged 
in  a  common  purpose,  and  that  they  both  were  guilty. 

Parke,  B.  I  am  of  the  same  opinion.  At  common  law,  persons 
who,  in  felony,  would  have  been  accessories  before  the  fact^  in  cases 
of  misdemeanor  were  treated  as  principals.  I  think,  therefore,  that 
the  case  of  Rex  v.  Else  was  wrongly  decided,  and  the  comments  on 
that  decision  in  1  Russ.  Cr.  82,  are  well  worthy  of  consideration. 
And  now,  by  the  stat.  11  &  12  Vict.  c.  46,  an  accessory  before  the 
fact,  whether  the  same  be  a  felon  v  at  common  law  or  by  statute,  may 
be  indicted,  tried,  convicted,  and  punished,  in  all  respects  as  if  he 
were  the  principal  felon.^     The  only  cases  that  seemed  to  have  been 


1  Stat  11  &  12  Vict  c.  46,  s.  1.  "  Whereas  the  teelmical  strictness  of  criminal  pro- 
ceedings might  in  some  instances  be  farther  relaxed,  so  as  to  insure  the  pani^unent 
of  the  guilty,  without  depriving  the  accused  of  any  just  means  of  defence :  and  whereas 
it  is  expedient  to  make  further  provision  for  the  more  effectual  prosecution  of  accesso- 
ries before  and  after  the  fact  of  felony :  and  whereas  it  is  also  expedient  that  any 
accessory  before  the  fact  of  felony  should  be  liable  to  be  indicted,  tried,  conricted,  and 

Sunished  in  all  respects  like  the  principal,  as  is  now  the  cas0  in  treason  and  in  all  mis- 
emeanors :  be  it  therefore  enacted,  &c.,  that  if  any  person  shall  become  an  accessoiy 
before  the  fact  to  any  felony,  whether  the  same  be  a  felony  at  common  law  or  by  rirtne 
of  any  statute  or  statutes  made  or  to  be  made,  such  person  may  be  indicted,  tried,  con- 
yicted,  and  punished  in  all  respects  as  if  he  were  a  principal  felon.** 

Sect.  2.  ^  And  whereas  an  accessory  after  the  &ct  to  felony  can  at  present  be  tried 
only  along  with  the  principal  felon,  or  after  the  princi[)al  felon  has  been  convicted,  and 
not  otherwise,  which  is  sometimes  productive  of  a  milure  of  justice ;  be  it  therefore 
enacted,  that  from  and  after  the  passing  of  this  act,  if  any  person  shall  become  an 
accessory  after  the  fact  to  any  felony,  whether  the  same  bo  a  felony  at  common  law  or 
by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  he  may  be  indicted  and  con* 
Ticted  either  as  an  accessory  after  the  fact  to  the  principal  felony,  together  with  the 
principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be  indicted  and 
convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  sluul  or  shall  not  be  amenable  to  justice,  and  may  there- 
upon De  punished  in  like  manner  as  any  accessory  after  the  fact  to  the  same  felony,  if 
convicted  as  an  accessory,  may  be  punished ;  and  the  offence  of  such  person,  howso- 
ever indicted,  may  be  inquired  of,  tried,  determined,  and  punished  by  any  court  which 
shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as  if  the  act  by 
reason  of  which  such  person  shall  have  become  an  accessory,  had  been  committed  at 
the  same  phuce  as  the  principal  felony :  provided  always,  that  no  person  who  shall  be 
once  duly  tried  for  any  such  offence,  whether  as  an  accessory  after  the  feet  or  as  for  a 
substantive  felony,  shall  be  liable  to  be  again  indicted  or  tried  fer  the  same  offence." 
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referred  to  in  Reg.  v.  JElfee,  were  Rex  v.  Scares^  Russ.  &  IL  C.  C.  25, 
and  Rex  v.  Davis^  Id.  118 ;  but  both  those  cases  were  felonies,  and 
did  not  apply  to  the  case  of  a  misdemeanor. 

Erle,  J.  The  principle  is  of  universal  application,  that  all  partici- 
pators are  principals  in  misdemeanors. 

Talfourd,  J.  I  should  not  have  thought  that  the  matter  admitted 
of  question  but  for  the  cases  of  Rex  v.  Else^  and  Reg.  v.  Page ;  and 
in  consequence  of  those  decisions,  I  thought  it  proper  to  reserve  the 
point  for  the  determination  of  this  court 

Crompton,  J.  The  old  cases  were  decided  without  a  consideration 
of  the  principle,  that  in  misdemeanor  there  are  no  accessories ;  and 
ought,  therefore,  to  be  overruled.  Conviction  affirmed^ 


Regina  v.  Boulter.' 

January  24, 1852. 

Perjury  —  Corroborative  Evidence. 

Where  i^eijary  was  assigned  upon  a  statement  made  by  the  prisoner  on  oath,  npon  a  trial  at 
rusipriusj  that  in  Jane,  1851,  he  owed  no  more  than  one  quarter's  rent  to  his  landlord,  and 
the  prosecutor  swore  that  the  prisoner  owed  five  qnarterr  rent  at  that  date,  and  to  oono- 
borate  the  prosecutor's  evidence  a  witness  was  called,  who  proved  that  in  August,  1850,  the 
prisoner  had  admitted  to  him  that  he  then  owed  his  landloitl  three  or  four  quarters'  rent :  — 

Sddj  first,  that  this  was  not  such  conroboration  as  is  necessaiy  to  sustain  an  indictment  for 
perjury. 

Secondly,  that  two  witnesses  are  not  essentially  necessary  to  contradict  the  oath  on  which 
the  perjury  is  assigned,  but  that  there  must  he  something  more  than  the  oath  of  one,  to 
show  that  one  party  is  more  to  be  believed  than  the  other. 

At  a  session  of  oyer  and  terminer  and  gaol  delivery  holden  for  the 
jurisdiction  of  the  Central  Criminal  Court  in  December  last,  Thomas 
Boulter  was  tried,  before  the  Right  Hon.  James  Stuart  Wortley,  re- 
corder of  the  city  of  London,  for  perjury.  The  indictment  alleged 
that  the  defendant  had  been  tenant  to  one  George  Healey  (the  prose- 
cutor) of  a  certain  dwelling-house  and  premises  under  a  certain  rent, 

1  In  America,  it  is  well  settled,  tiiat  in  Smedes  &  Marshall,  58  (1849.)    Nor,  in 

nufldemeanors  all  participators  are  princi-  trespass.     WhUaker  v.  English^  1  Bay,  15 

pals.     Commonwealth  y,  McAtee,  8  Dana,  (1784);  Chanel  \.  Parker^  1  Rep.  Cons. 

28  (1839);   Curlin  y.  The  Slatej  A  Yerg.  Ct  388    (1817);    Whitney  v.  Turner,   1 

148    (1833);    Williams  v.  The  State,  12  Scammon,  253  (1836.) 

9  16  Jar.  135.    Before  Jervib,  C.  J.,  Alderson,  B.,  Colebidge,  J.,  Wxqhtkah, 
J.,  and  CresswelL)  J. 
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and  that  in  the  month  of  June,  1851,  the  said  George  Healey  had 
distrained  upon  the  defendant  for  certain  arrears  of  that  rent.  The 
indictment  assigned  for  perjury  that  the  defendant,  Boulter,  had  in 
substance  falsely  sworn,  amongst  other  things,  upon  a  trial  at  nisi 
pnusy  upon  which  the  question  was  material,  that  there  was  only  one 
quarter's  rent  of  the  rent  aforesaid  due  at  the  time  of  th^  said  distress. 
Upon  the  trial  before  the  recorder,  Mr.  Healey,  the  prosecutor,  posi- 
tively swore  to  the  fact  of  there  being  five  quarters  of  the  rent  due  at 
the  time  of  the  said  distress,  viz.,  in  June,  1851,  and  produced  his 
books,  by  which  he  refireshed  his  memory,  and  proved  the  last  pay- 
ment of  rent  to  have  been  for  the  rent  due  at  Christmas,  1849.  For 
the  purpose  of  corroborating  his  statement,  and  showing  by  the  oaths 
of  two  witnesses  the  falsity  of  the  matter  sworn  to,  John  Healey,  the 
son  of  the  prosecutor,  was  examined,  who  deposed  to  a  conversation 
with  the  defendant  in  the  month  of  August,  1850,  and  that  in  that 
conversation  the  defendant,  Boulter,  admitted  that  three  or  four  quar- 
ters of  the  said  rent  were  then  due.  A  receipt  from  the  prosecutor  to 
the  defendant  was  produced  upon  the  trial,  purporting  to  be  a  receipt 
for  the  said  rent  to  Christmas,  1850.  This  receipt  the  prosecutor 
swore  had  been  given  through  error,  and  ought  to  have  been  a  re- 
ceipt for  the  rent  to  Christmas,  1849,  only.  No  evidence  of  payment 
of  rent  was  given  by  or  on  behalf  of  the  defendant  subsequentiy  to 
August,  1850.  It  was  contended  on  behalf  of  the  defendant,  that  the 
fact  of  more  than  one  quarter's  rent  being  due  at  the  time  of  the  dis- 
tress was  not  sufficientiy  made  to  appear  by  the  oatii  of  two  witnesses 
for  the  case  to  be  left  to  the  jury ;  that  the  statement  of  John  Healey, 
as  to  the  admission  of  the  defendant,  went  no  further  than  to  esta- 
blish the  fact,  that  in  August,  1850,  rent  was  due,  but  did  not  confirm 
the  prosecutor  in  his  statement  of  the  five  quarters'  rent  being  unpaid 
at  the  time  of  the  distress,  or  in  his  explanation  of  the  error  in  the 
receipt.  The  learned  recorder,  however,  overruled  the  objection,  and 
left  the  matter  to  the  decision  of  the  jury,  who  convicted  the  defend- 
ant; whereupon  the  recorder  postponed  judgment,  and  reserved  a 
case  for  the  opinion  of  this  court. 

O^Brien  now  appeared  for  the  prisoner.  The  only  question  in  this 
case  is,  does  the  evidence  of  John  Healey,  as  to  the  state  of  accounts 
between  the  prosecutor  and  the  prisoner  in  the  month  of  August, 
1850,  afford  corroboration  to  the  oath  of  the  prosecutor  as  to  the  state 
of  the  accounts  between  these  parties  in  the  month  of  June,  1851,  or 
as  to  his  statement  respecting  the  error  in  the  receipt  It  is  submit- 
ted that  it  is  no  corroboration  whatever.  The  perjury  assigned  is, 
that  the  defendant  swore  there  was  only  one  quarter's  rent  due  in 
June,  1851.  George  Healey,  the  prosecutor,  in  contradiction  to  this, 
swears  that  at  that  date  five  quarters'  rent  was  due.  What  is  the 
corroboration  of  the  prosecutor's  statement  ?  Proof  of  an  admission 
made  by  the  prisoner  to  John  Healey,  in  August,  1850,  that  three  or 
four  quarters'  rent  was  then  due  by  him.  This  afforded  no  corrobo- 
ration of  the  fact  in  issue.  In  all  the  cases,  from  that  of  Rez  v.  Mus- 
coUj  10  Mod.  192,  which  was  decided  by  Parker,  C.  J.,  to  that  of 
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Reg.  V.  Parkefj  Car.  &  M.  646,  which  was  a  case  before  Tindal, 
C.  J.,  the  rule  has  been  that  there  must  be  two  witnesses  to  disprove 
what  has  been  sworn,  or  one  witness  with  documentary  evioence, 
some  admission,  or  some  circumstances  to  supply  the  place  of  a  se- 
cond  witness.  It  is  submitted  that  the  corroboration  must  be  that 
which  goes  towards  the  proof  of  the  fact  or  transaction  in  issue,  and 
which  would  be  some  evidence  of  it  if  it  stood  alone,  and  not  that 
which  tends  only  towards  its  probability.  Reg,  v.  Roberts^  2  Car.  & 
K.  614 ;  Reg.  v.  Oardnety  8  Gar.  &  P.  737. 

[Alderson,  B.  The  perjury  here  assigned  is,  that  the  defendant 
swore  that  there  was  only  one  quarter's  rent  due  in  June,  1851,  and 
the  prosecutor  swears  that  five  quarters'  rent  was  due.  This  is  only 
oath  against  oath.  His  son,  who  is  called  in  corroboration,  speaks  to 
an  admission  of  the  prisoner  that  he  owed  three  or  four  quarters'  rent 
a  year  before.  But  that  may  have  been  paid  intermediately.  There 
are  not  two  oaths  to  one  fact  in  the  case.] 

The  question  of  fact  in  issue  is  the  state  of  accounts  in  June,  1851 ; 
how  can  the  state  of  accounts  in  August,  1850,  go  to  prove  that  ? 

[Cress WELL,  J.  It  carries  the  case  no  farther  than  the  production 
of  the  lease  would  do. 

'  Coleridge,  J.  The  rule  as  to  corroboration  in  peijury  is,  that  there 
must  be  something  more  than  the  oath  of  one  person ;  but  there  need 
not  be  two  witnesses.] 

The  rules  in  the  ecclesiastical  courts  as  to  corroboration  in  proof 
of  adultery  are  analogous  to  those  of  perjury.  In  Kenrick  v.  Kenricky 
4  Hagg.  £ccl.  114,  it  is  laid  down,  that  there  must  be  two  witnesses, 
or  one  witness  and  circumstances,  of  corroboration ;  and  in  Simmons 
V.  SimwumSj  1  Robert.  556,  it  was  ruled  by  Dr.  Lushington,  that  evi« 
dence  of  the  mere  probability  of  a  transaction  is  not  evidence  to  cor- 
roborate a  single  witness.  To  constitute  evidence  corroborative,  the 
evidence  must  have  relation  to  the  transaction  itself.  Here,  it  is  sub- 
mitted, there  is  no  confirmation  of  the  prosecutor's  evidence.  It  is 
consistent  with  the  defendant's  oath,  that  in  August,  1850,  three  quar- 
ters' rent  was  due. 

Cla/rksoTty  contra.  Two  witnesses  are  not  necessary  to  contradict 
the  false  oath  upon  which  the  perjury  is  assigned.  If  there  be  some- 
thing more  than  the  oath  of  one,  that  is  sufficient  to  warrant  the 
judge  in  putting  the  case  to  the  jury ;  for  it  is  not  for  the  judge  to 
estimate  the  weight  or  value  of  the  evidence,  but  for  the  jury.  Where 
the  corroboration  is  weak,  the  judge  ought  to  act  as  Coleridge,  J.,  did 
in  the  case  of  Reg.  v.  Yates^  Car.  &  M.  132,  where  his  lordship  said, 
"  I  think  that  the  case  must  go  to  the  jury,  but  I  also  think  without 
the  slightest  chance  of  a  verdict  for  the  crown."  Some  cases  in  the 
ecclesiastical  courts  have  been  cited,  but  there  is  not  much  light  to  be 
derived  from  them.  Pitt  Taylor,  2  Ev.  654,  says,  "  In  the  ecclesias- 
tical courts,  the  rule  requiring  a  plurality  of  witnesses  is  carried  far 
beyond  the  verge  of  common  sense."  According  to  the  canon  law,  it 
seems  that  in  the  case  of  a  cardinal  charged  with  incontinence,  the 
probatioy  in  order  to  be  plena^  must  be  established  by  no  less  than 
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seven  eye  witnessea"  The  same  author  thus  states  the  rules  as  to 
eorroboration  in  perjury  :  "  It  seems  to  have  been  formedy  thought, 
that  in  proof  of  the  crime  of  peijury  two  ^tnesses  were  necessary ; 
but  this  strictness,  if  it  was  ever  the  law,  has  long  since  been  relaxed; 
the  true  principle  of  the  rule  being  merely  this,  that  the  evidence  must 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 
prisoner,  and  the  legal  presumption  of  his  innocence."  A  letter  or 
document  would  in  some  cases  be  sufficient  corroboration. 

[  Alderson,  B.  There  must  be  something  to  show  that  one  is  more 
to  be  believed  than  another.] 

Here  there  was  the  evidence  of  the  prosecutor's  son. 

[  WiGHTMAN,  J.  Mr.  Clarkson,  if  the  case  had  been  reversed,  and 
the  prisoner  had  preferred  an  indictment  against  the  prosecutor  for 
penury,  would  not  the  prosecutor  have  found  himself  in  a  difficulty?] 

There  would  have  been  only  the  oath  of  the  prisoner  against  the 
oath  of  the  prosecutor. 

[WiGHTMAN,  J.  There  would  have  been  the  oath  of  the  prisoner, 
and,  in  coRoboration  of  it,  the  receipt  for  rent  in  the  handwriting  of 
the  prosecutor,  dated  Christmas,  1850.] 

The  evidence  of  John  Healey  was  some  corroboration. 

[Alderson,  B.  There  was  a  year's  interval  between  the  transac- 
tion he  speaks  of  and  the  time  when  the  prosecutor  swears  five  quar- 
ters' rent  was  due.] 

There  was  no  evidence  given  by  the  defendant  of  the  payment  of 
rent  in  the  interval. 

[Coleridge,  J.  Can  the  proof  of  perjury  be  made  to  depend  upon 
evidence  to  be  brought  forward  by  the  prisoner  in  his  defence  ? 

Jervis,  C.  J.  Suppose  a  witness  is  Called,  who  says,  **  I  know  that 
the  prisoner  was  a  tenant  of  the  prosecutor's,"  would  that  do  in  cor« 
roboration  ?] 

Perhaps  not ;  but  when  there  is  a  probability  in  favor  of  the  prose* 
cutor  rather  than  of  the  prisoner,  the  case  ought  to  be  left  to  the 
jury. 

[Alderson,  B.  Then  suppose  one  had  shuffled  in  giving  his  evi- 
dence,  and  the  other  gave  his  evidence  in  a  straightforward  way,  there 
the  probability  would  be  in  favor  of  the  latter ;  ought  that  to  be  put 
to  the  jury  as  corroboration  ?] 

It  is  for  the  jury  to  weigh  the  probability  of  the  case,  and  to  decide 
as  to  the  value  of  the  corroboration. 

[Alderson,  B.  There  must  be  something  in  corroboration  which 
makes  the  fact  sworn  to  not  true,  if  that  be  true  also.] 

Per  Curiam.  We  do  not  think  it  necessary,  upon  the  present  occa- 
sion, to  lay  down  any  general  rule  as  to  corroborative  testimony  in 
perjury.  There  must  be  something  in  the  case  to  induce  the  jury  to 
believe  one  rather  than  the  other.  We  do  not  think  that  in  this  case 
there  is  such  evidence ;  for  the  oath  of  the  son  is  quite  as  consistent 
with  the  oath  of  the  prisoner  as  with  that  of  the  prosecutor.  There 
is,  therefore,  no  corroboration  of  the  prosecutor's  evidence.     The  case 
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must  be  made  out  by  the  prosecutor,  and  not  by  the  prisoner ;  and 
the  guilt  of  a  prisoner  cannot  depend  upon  whether  he  produces  evi- 
dence or  not  in  his  defence.  (hnviction  quashedU^ 


Regina  v.  Blakemore.' 

Janaary  27, 1852. 

Highway  —  Liability  to  repair  ratione  Tenurse  —  Conviction  —  Es- 
toppel. 

The  defendant,  B.,  was  indicted  for  the  non-repair  of  a  highway,  which  it  was  alleged  he 
was  liable  to  repair  ratione  ienunB.  Evidence  wu  given  of  the  conviction  of  one  W.  8.,  a 
former  owner  and  occupier  of  the  lands  in  respect  to  which  the  liability  was  said  to  arise, 
for  the  non-repau:  of  the  same  highway,  showing  that  W.  S.  had  pleaded  goilty  to  a  pre- 
sentment against  him  alleging  ms  liability  to  repair  the  said  highway.  Bepairs  by  coca- 
piers  of  the  said  lands  subsequent  to  this  conviction  were  also  proved ;  and  evidence  was 
given  that  the  defendant,  B.,  purchased  these  lands  after  public  notice  of  the  liability  to ' 
repair  the  highway,  and  that  ne  is  now  the  owner  and  occupier  of  the  same :  — 

Beld^  by  all  the  judges,  that  there  was  evidence  to  go  to  the  jury  of  immemorial  usage  and  lia- 
bility rations  tenunx. 

Held,  by  Platt,  B.,  that  the  immemorial  usage  was  not  condnsively  established. 

Semble,  that  the  conviction  of  W.  S.  was  an  estoppel. 

The  defendant  was  indicted  at  the  Shropshire  October  sessions, 
1849,  in  pursuance  of  an  order  of  two  justices  made  at  a  special  ses- 
sions for  the  highways  in  and  for  the  division  of  Ford,  in  the  said 
county  of  Salop,  for  not  repairing  two  portions  of  a  public  carriage 
highway  in  the  said  division,  the  one  of  the  length  of  241  yards  and  of 
the  breadth  of  eight  yards,  and  the  other  of  the  length  of  249  yards,  and 
of  the  breadth  of  eight  yards,  situate  in  the  parish  of  St.  Chad,  in  the 
said  county  of  Salop,  which  it  was  alles^ed  he  was  liable  to  repair  by 
reason  of  his  tenure  of  certain  lands  and  tenements  situate  in  the  said 
parish.  At  the  Shropshire  April  sessions,  1851,  the  defendant  plead* 
ed  not  guilty,  and  the  hearing  of  the  case  was  thereupon  proceeded 
with.     The  evidence  on  the  part  of  the  prosecution,  so  far  as  the 

1  In  America  also,  although  it  has  some-  rect  oath  of  one  witness,  to  the  falsity  of 
times  been  said  that  "  in  cases  of  perjury,  the  oath,  and  proof  of  prisoner's  declara- 
two  witnessesare  required,  as  well  to  prove  tions,  inconsistent  with  the  oath  in  which 
the  facts  sworn  to,  as  the  falseness  of  the  perjury  is  assigned,  has  been  held  sufli- 
oath,**  (State  v.  Howard^  4  McCord,  159,)  cient  State  v.  MoHer,  1  Devereux,  268 
yet  the  better  considered  opinion  is,  that  (1827.)  And  in  the  late  case  of  Comnum- 
two  witnesses  are  not  absolutely  necessary,  wealth  \.  Pollard^  12  Metcalf,  226  (1847,) 
but  if  there  is  but  one  witness,  it  is  suffi-  it  was  distinctly  held  that  the  testimony  of 
cient,  if  some  other  independent  evidence  a  single  witness  is  sufficient  to  prove  that 
is  adduced.  State  v.  Haytcardj  1  Nott  &  tiie  prisoner  swore  as  alleged  in  the  indict- 
McGord,  546  (1819.)     Woodheek  v.  Kel-  ment 

ler,  6  Ck>wen,  118  (1826.)     And  the  di- 

2  16  Jur.  154 ;  21  Law  J.  Bep.  (n.  s.)  M.  C.  60.  Before  Lord  Campbell,  C.  J., 
Jervis,  C.  J.,  Pollock,  C.  B.,  Parks,  B.,  Aldbrson,  B.,  Pattxson,  J.,  Cola- 
ridge,  J.,  Maule,  J.,  WiQHTMAN,  J.,  Cresswell,  J.,  Platt,  B^  Williahs,  J^ 
and  Talfourd,  J. 
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same  relates  to  the  question  of  law  hereafter  reserved  for  deciaioiii 
consisted  of —  First,  the  record  of  conviction  upon  a  presentment,  by 
a  justice  of  the  peace  for  the  town  and  liberties  of  Shrewsbury,  at  the 
April  sessions,  1801,  (within  the  jurisdiction  of  which  court  the  said 
highway  was  then  situate,)  of  one  William  Smith,  Esq.,  for  not  re- 
pairing a  certain  highway,  (which  was  proved  to  be  the  same  as  that 
mentioned  in  the  indictment,)  by  reason  of  his  tenure  and  occupation 
of  certain  lands  and  tenements  called  "  The  Saw-pit  Field,"  in  the 
parish  of  St.  Chad  aforesaid ;  the  said  presentment  alleging  that  "  the 
said  William  Smith,  and  all  other  occupiers  of  the  said  lands  and  te- 
nements, by  reason  of  his  and  their  tenure  and  occupation  of  the  said 
lands,  the  said  highway  from  time  immemorial  had  repaired,  and  of 
right  ought  to  have  repaired,  when  and  as  often  as  need  or  occasion 
had  required;"  upon  which  presentment  the  said  William  Smith 
was  convicted  on  his  own  confession,  and  adjudged  by  the  court  to 
pay  a  fine  of  one  penny,  which  was  paid  by  him  accordingly.  Se- 
condly, that  the  highway  in  question  was,  subsequently  to  the  before- 
mentioned  conviction,  namely,  between  the  years  I81O  and  1843,  at 
different  times  repaired  by  the  occupiers  of  the  farm,  of  which  the 
lands  called  the  Saw-pit  Field  formed  a  part,  and  the  expense  of 
which  repairs  was  paid  to  such  occupiers  by  the  said  William  Smith 
during  his  lifetime,  and  by  the  agent  of  his  representatives  after  the 
death  of  the  said  William  Smith.  Thirdly,  that  the  said  la\}d  called 
the  Saw-pit  Field  was,  with  other  land,  offered  for  sale  by  public 
auction,  by  the  representatives  of  the  said  William  Smith,  on  the  21st 
August,  1840,  and  that  the  particulars  of  such  sale  contained  the  fol- 
lowing statement,  viz.  '<  that  the  proprietor  of  piece  No.  2  (which  was 
the  Saw-pit  Field)  is  liable  to  the  repair  of  490  yards  of  roads  near 
thereto,  as  shown  in  the  plan  which  will  be  produced  at  the  time  of 
sale,  and  may  be  in  the  mean  time  seen  at  the  office  of  the  vendors' 
solicitor  in  Shrewsbury,"  being  the  241  yards  and  the  249  yards  of 
highwav  mentioned  in  the  present  indictment;  and  further,  that  at 
such  sale  by  auction  the  defendant,  Robert  Baugh  Blakemore,  was  a 
bidder  for  the  lot  which  included  the  said  piece  of  land.  Fourthly,  it 
was  proved,  on  the  part  of  the  prosecution,  that  the  defendant  was 
the  owner  and  occupier  of  the  said  lands  called  the  Saw-pit  Field, 
formerly  belonging  to  the  said  William  Smith,  at  the  time  when  the 
highway  was  alleged  to  be  out  of  repair.  On  behalf  of  the  defend- 
ant, the  evidence  given  with  reference  to  the  question  of  law  reserved 
consisted  of—  First,  an  award,  dated  the  27th  June,  1768,  of  Thomas 
Bell,  John  Probert,  and  William  Corfield,  commissioners,  which  re- 
cites certain  articles  of  agreement,  dated  the  9th  July,  1767,  for  the 
inclosure  of  a  certain  common  or  waste  land  called  "  Bickton  Heath," 
in  the  township  of  Bickton,  and  whereby  the  said  commissioners 
were  authorized  to  allot  the  common  and  waste  lands  among  the 
several  persons  having  right  of  common  thereon ;  and  by  the  said 
award  the  commissioners  did  allot  to  John  Hollings,  as  proprietor  of 
lands  and  tenements,  with  common  to  the  same  belonging,  a  parcel 
of  land  marked  No.  13,  containing  by  measure  2a.  2r.  27p.,  and 
bounded  as  therein  described,  which  piece  of  land  was  admitted  to 
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be  the  same  as  that  called  the  Saw-pit  Field  in  the  before-mentioned 
conviction.  The  said  award  then  farther  proceeds  to  state,  that  the 
commissioners  had  farther  ascertained,  set  out,  and  appointed,  through 
the  lands  intended  to  be  inclosed,  inter  alia^  one  public  horse,  carriage, 
and  drift  road  over  the  east  end  of  the  common,  which  road  was  ad- 
mitted to  be  the  highway  mentioned  in  the  present  indictment.  The 
said  award  then,  after  stating  that  "  the  said  public  horse,  carriage, 
and  drift  roads  were  very  ruinous,  and  threatened  to  be  indicted,"  di- 
rected that  the  sum  of  50/.  should  be  raised  by  the  said  proprietors  for 
the  repair  of  the  said  roads,  and  that  in  future  the  said  public  roads 
should  at  all  times  forever  be  kept  in  repair  by  and  at  the  expense  of 
the  said  proprietors.  Secondly,  articles  of  agreement,  dated  the  1st 
June,  1797,  between  John  Mytton,  Esq.,  and  the  said  William 
Smith,  and  several  other  parties,  proprietors  of  lands  in  the  said  town- 
ship of  Bickton,  reciting  the  before-mentioned  articles  of  agreement 
of  the  9th  July,  1767,  and  the  award  of  the  27th  June,  1768,  and  that 
the  commissioners  did  allot  the  lands  and  set  out  the  roads  therein- 
after  mentioned,  and  that  the  said  William  Smith  was  then  the  own- 
er of  the  lands  allotted  by  the  last-mentioned  award  to  John  Hollings, 
being  No.  13  on  the  plan ;  and  further  reciting  that  the  said  several 
highways  being  very  ruinous  and  in  bad  repair,  and  a  dispute  having 
taken  place  between  the  inhabitants  of  the  parish  of  St.  Chad  and 
the  occupiers  of  the  said  land  as  to  the  liability  to  repair  them,  it  was 
agreed  to  refer  the  case  to  Thomas  Plumer,  of  Lincoln's-inn,  Esq., 
and  to  Hugh  Leycester,  of  the  same  place,  Esq.,  whose  opinion 
should  be  final  and  conclusive.  It  further  stated  that  these  gentle- 
men found  that  the  parish  of  St  Chad  was  not  liable,  and  that  they 
directed  the  proprietors  of  the  lands  in  question,  in  their  respective 
portions,  to  contribute  to  the  repair  of  the  roads  in  question,  *'  which 
said  several  parts  should  at  all  times  thereafter  be  separately  repaired 
by  the  respective  proprietors,  and  that  separate  indictments  should  be 
presented  against  each  proprietor,  describing  accurately  the  part 
which  the  proprietor  was  to  repair,  and  the  lands  in  respect  of  which 
he  was  liable  to  repair  the  same,  to  which  indictments  the  said  seve- 
ral proprietors  should  plead  guilty,  and  should  execute  an  award,  to 
be  thereafter  more  accurately  drawn  up  by  the  said  Thomas  Plumer 
and  Hugh  Ijeycester,  to  ascertain  the  part  of  the  road  which  each 
proprietor  was  thereafter  to  repair  forever."  And  it  was  witnessed, 
that,  for  carrying  into  effect  the  said  award,  and  for  other  good  causes 
and  considerations  them  moving,  they,  the  said  John  Mytton,  Wil- 
liam Smith,  and  others,  did,  for  themselves,  their  respective  heirs,  ex- 
ecutors, and  administrators,  mutually  covenant  and  agree  with  each 
other  as  thereinafter  mentioned;  and  the  said  William  Smith,  for 
himself,  his  heirs,  executors,  and  administrators,  did  covenant,  pro- 
mise, and  agree  that  he,  his  heirs  and  assigns,  or  the  owner  or  occu- 
piers for  the  time  being  of  the  piece  or  parcel  of  land  allotted  to  the 
said  John  Hollings,  (being  the  piece  or  parcel  of  land  called  the  Saw- 
pit  Field  aforesaid,)  should  and  would  trom  time  to  time,  and  at  all 
times  thereafter,  repair,  and  keep  in  good  order  and  repair,  certain 
portions  of  the  road,  which  were  proved  to  be  the  part  of  the  highway 
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mentioned  in  the  indictment  The  case  was  submitted  to  the  jury, 
who  were  to  consider  '^  whether  the  highway  was  an  ancient  public 
highway ;  whether  the  usage  in  respect  of  which  the  defendant  was 
charged  had  been  proved;  whether  the  defendant  was  the  occupier  of 
the  Saw-pit  Field  at  the  time  mentioned  in  the  indictment ;  and  whe- 
ther the  highway  was  at  such  last-mentioned  time  out  of  repair.'' 
The  jury  found  the  defendant  guilty.  It  having  been  contended  on 
the  part  of  the  defendant,  by  his  counsel,  that  the  documentary  evi- 
dence produced  on  his  behaU  had  disproved  the  usage  mentioned  in 
the  indictment ;  and  the  counsel  for  the  prosecution  having  contend- 
ed, that,  notwithstanding  such  documentary  evidence,  such  usage 
was  established  by  the  conviction  of  the  said  William  Smith,  and  the 
subsequent  repairs  by  the  occupiers  of  the  land  owned  and  held  by 
the  defendant ;  the  court,  in  its  discretion,  deemed  it  right  to  reserve 
the  question  of  law  for  the  consideratioii  of  her  majesty's  justices  and 
barons  of  the  courts  at  Westminst^,  viz.  whether,  upon  the  evidence 
hereinbefore  set  forth,  on  the  part  of  the  prosecution,  of  the  convic- 
tion of  William  Smith,  the  former  occupier  of  the  lands  in. question 
called  the  Saw-pit  Field,  and  of  the  repairs  of  the  road  indicted,  by 
the  said  William  Smith  and  other  occupiers  of  the  land,  and  the  evi* 
dence  on  the  part  of  the  defendant  of  the  award  of  the  S7th  June, 
1768,  and  of  the  articles  of  agreement  of  the  1st  June,  1797,  the  usage 
or  liability  in  respect  of  which  the  defendant  was  chained  in  the  in- 
dictment was  established  ? 

On  the  15th  November,  1851,  this  case  was  argued  at  the  sitting 
of  the  Court  of  Criminal  Appeal,  before  Lord  Campbell,  C.  J.,  Mauie, 
J.,  Piatt,  B.,  Talfourd,  J.,  and  Martin,  B. 

Keneatpf  for  the  defendant,  in  the  course  of  his  argumenti  cited 
Rex  V.  StoughUm^  1  Saund.  160 ;  1  Inst  s.  170 ;  Com.  Dig. "  Pre- 
scription ; "  Rex  v.  Hayman^  Moo.  &  M.  401 ;  Rex  v.  Beeby^  8  Law 
J.  Rep.  M.  C.  38 ;  and  Rex  v.  Edmonton^  1.  Moo.  &  R.  24. 

Scotland^  for  the  prosecution,  cited  Rex  v.  St.  Pancras^  Peake,  286. 

Our,  adv.  vuU. 

Kenealy  now  appeared  for  the  defendant  It  is  submitted  that  the 
question  is,  has  the  liability  of  the  defendant  to  repair  the  highway 
in  question,  raiiane  tenurte^  been  conclusively  shown  ?  If  the  indict^ 
ment  had  been  against  a  parish,  the  case  would  be  different,  foTy 
primd  fade^  the  parish  is  liable ;  but  this  is  an  indictment  against 
an  individual  The  principal  evidence  to  prove  the  defendant's  lia- 
bility is  the  record  of  the  conviction  of  Smith ;  it  is  submitted  that 
the  record  is  not  good. 

[Parke,  B.  If  you  can  show  that  the  record  is  a  nuUity,  you  are 
at  liberty  to  do  so ;  but  if  you  only  say  that  it  is  enroneous,  it  is  good 
till  it  is  reversed  by  writ  of  error. 

Lord  Campbell,  C.  J.  The  record  is  not  brought  here  as  upon  a 
writ  of  error. 

Parke,  B.  If  you  can  show  from  the  record,  as  set  out  in  the  case 
before  the  court,  that  it  is  a  nullity,  it  is  open  to  you  to  do  so. 
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Coleridge,  J.  The  caae  before  us  does  not  profess  to  set  oat  all 
the  record. 

Lord  Campbell,  C.  J.  The  record  may  be  perfectly  valid,  for  any 
thing  that  appears  here. 

Maule,  J.  This  court  sits  under  the  power  given  to  it  by  the  stat. 
11  &  12- Vict  c.  78.  The  power  of  this  court,  therefore,  is  limited 
to  the  question  or  questions  of  law  reserved  for  our  consideration  by 
the  court  of  quarter  sessions.] 

The  record  of  conviction  amounts  to  no  more  than  an  admission 
on  the  part  of  Smith,  which  may  be  explained. 

[Lord  Campbell,  C.  J.  But  the  defendant  was  a  privy  in  estate 
with  Smith.] 

It  is  submitted,  that  there  is  no  real  proof  of  immemorial  liability. 
There  is  an  admission,  which  is  good  only  until  it  is  explained.  The 
award  of  1768,  and  the  articles  of  agreement  of  1797,  do  not  esta- 
blish immemoriality,  but  rather  negative  it  They  omit  all  mention 
of  any  immemorial  usage,  and  do  not  allege  any  liability  by  reason 
of  tenure.  There  is  no  admission  of  a  preexisting  liability  of  any 
kind  whatever.  Then,  for  the  first  time,  the  commissioners  fix  a  lia- 
bility in  respect  of  the  Saw-pit  Field.  They  were  not  commission- 
ers under  aif  act  of  parliament ;  they  do  not  allege  that  the  liability 
arose  ratione  tenures.  They  say,  in  effect,  "  we  wifl  award  you  a  part 
of  the  common,  and,  in  consideration  of  that  allotment,  you  must 
contribute  something  to  the  repair  of  the  road."  This  was  a  mere 
private  agreement  among  themselves  by  persons  having  the  right  of 
common,  and  is  inconsistent  with  an  immemorial  usage.  The  fact 
that  subscriptions  were  raised,  was  also  inconsistent  with  the  suppo- 
sition of  immemorial  usage.  Then,  it  appears  by  the  deed,  that 
grave  doubts  existed  in  1797,  as  to  who  was  bound  to  repair,  and 
the  matter  was  ultimately  referred  to  Messrs.  Plumer  and  Leyces* 
ter,  lawyers  of  great  eminence  in  their  time.  Is  it  consistent  with  a 
liability  by  reason  of  tenure  that  the  question  should  have  thus  been 
referred  to  Plumer  and  Leycester  ? 

[Lord  Campbell,  C.  J.  Messrs.  Plumer  and  Leycester  advised 
that  a  conviction  against  Smith  would  settle  the  question  secula  secur 
lorum.] 

But  they  do  not  pretend  to  lay  down  that  the  parties  were  bound 
to  repair  rcUiane  tenur^Bj  or  by  immemorial  usage.  Then,  it  is  to  be 
remarked  that,  in  addition  to  the  conviction,  they  recommended  a 
further  award  to  be  prepared  by  counsel.  If  they  had  been  perfectlv 
satisfied  there  was  a  legal  liability  ratione  tenured^  that  immemorial- 
ity had  been  made  out,  why  all  this  complicated  machinery  ?  why  an 
indictment,  to  be  followed  by  a  further  award  ?  The  agreement  of 
1768  was  nothing  but  a  firaud  upon  the  public,  and  this  court  was 
now  called  upon  to  substantiate  that  firaud.  The  agreement  of  1767 
was  unauthorized  by  act  of  parliament.  A  number  of  persons  met 
together  and  parcelled  out  the  common,  to  the  exclusion  of  the 
general  public ;  but  they  had  no  power  to  do  so  without  an  act  of 
parliament 

[Lord  Campbell,  C.  J.    If  all  the  parties,  having  within  them- 
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selves  the  right  of  the  soil  and  the  profit  a  prendre  of  the  common, 
assented,  no  act  of  parliament  was  necessary.] 

No  private  agreement  can  exonerate  a  parish  firom  their  liability 
to  repair.  Reg,  v.  Beeby,  1  Law  J.  Rep.  M.  C.  38 ;  Bex  v.  Scaris'^ 
bricky  6  Law  J.  Rep.  M.  C.  103 ;  Bex  v.  SL  George^  Hanover  Square^ 
3  Camp.  232. 

Scotland^  contra.  The  question  before  the  court  is,  whether  thoe 
was  evidence  to  go  to  the  jury  of  the  prescriptive  liability  of  the  de- 
fendant. Immemoriality  of  tenure  is  supposed  in  both  the  award  and 
the  agreement  The  apportionment  of  the  common  was  by  persons 
who  had  been  proprietors.  The  award  recites  that  the  road  was 
then  very  ruinous,  and  threatened  to  be  indicted ;  that  differences  ex- 
isted respecting  the  parties  bound  to  repair,  and  it  was  then  found 
that  the  parish  was  not  liable.  Where  there  has  been  originally  an 
obligation  in  a  manor  to  repair  a  highway,  it  is  no  answer  for  the 
grantee  of  any  portion  of  the  manor  to  say  that  he  is  released  from 
liability  to  repair  the  whole.  His  liability  still  remains.  Every  thing 
in  the  award  and  the  agreement  are  consistent  with  the  primd  facte 
case  proved  on  the  part  of  the  prosecution.  The  award  ot  1768 
shows  that  the  liability,  by  reason  of  tenure  in  the  person  through 
whom  the  defendant  claims,  existed  befoie,  and  that  the  road  in  ques- 
tion also  existed — all  which  is  consistent  with  the  case  for  the  prose- 
cution. Therefore  it  is  submitted  that  there  was  abundant  evidence 
to  go  to  the  jury  of  the  immemorial  usage,  and  of  the  defendant's 
liability  ratione  tenurce.  Besides,  it  may  be  a  question  for  the  court 
whether  the  conviction  was  an  estoppel. 

JPlatt,  B.  The  question  ^of  estoppel  is  not  stated  in  the  case.] 
The  defendant  is  a  privy  in  estate  to  William  Smith,  and  he  is 
estopped  by  the  conviction  of  Smith  from  disputing  his  liability  to 
repair  the  highway  in  question.  It  is  submitted  that  the  conviction 
is  an  estoppel,  and  that  privies  are  bound  by  convictions  of  record. 
This  was  ruled  by  Lord  Kenyon  in  Bex  v.  SL  PancraSj  Peake,  286. 
In  that  case  it  was  held  that  a  record  of  conviction,  on  an  indictment 
against  a  parish  for  not  repairing  a  road,  was  conclusive  evidence  of 
the  liability  of  the  parish  to  repair.  But  the  question  before  the 
court  is,  was  there  evidence  to  go  to  the  jury  of  the  defendant's  lia- 
bility ? 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  conviction  must 
be  affirmed.  No  fault  can  be  found  with  the  manner  in  which  the 
case  was  put  by  the  chairman  to  the  jury;  no  judge  in  Westminster 
Hall  could  have  placed  the  matters  for  their  consideration  more  cor- 
rectly before  them.  The  jury  j6nd  all  the  questions  submitted  to  them 
in  the  affirmative.  How,  then,  can  it  be  said  that  the  prosecution 
have  not  established  a  primd  facie  case  ?  The  conviction  of  Smith, 
with  whom  the  defendant  is  a  privy  in  estate,  was  given  in  evidence, 
showing  that  he  was  bound  to  repair  the  highway  raiione  tenura; 
which  was  followed  by  a  long  train  of  evidence,  establishing  a  strong 
primd  facie  case.    If  the  question  had  been  put  to  us  whether  the 
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conviction  of  Smith  was  not  conclusive  evidence,  by  way  of  estoppel, 
I  should  have  been  strongly  inclined  to  have  answered  in  the  affirma* 
tive,  according  to  the  case  of  Regina  v.  The  Inhabitcmts  of  St,  Pancras. 
It  would  have  been  an  estoppel  if  pleaded,  but  there  was  no  opportu- 
nity of  pleading  it.  If  there  be  an  opportunity  of  putting  an  estoppel 
on  the  record,  and  it  is  not  embraced,  it  is  not  conclusive ;  but  ii  no 
such  opportunity  of  pleading  the  estoppel  be  given,  it  may  be  condu- 
sive.  But  I  waive  that  point  altogether,  for  1  think  the  defendant 
has  given  no  answer  to  the  case  proved  on  the  part  of  the  prose- 
cution. 

Jervis,  C.  J.  I  think  that  the  conviction  is  right  I  do  not  go 
into  the  question  of  estoppel,  as  I  think  there  was  evidence  to  go  to 
the  jury.  Before  the  articles  of  agreement  ancient  roads  existed; 
there  were  questions  as  to  the  liability  to  repair  them;  the  parties  in- 
quired into  their  rights;  it  was  ascertained  that  the  owner  of  the 
lands  in  question  was  liable.  An  indictment  was  preferred  against 
him ;  he  acquiesced  in  the  conviction,  and  subsequent  repairs  by  him 
were  proved.  It  cannot  be  said,  therefore,  that  there  was  not  evidence 
to  go  to  the  jury. 

Pollock,  C.  B.  I  also  am  of  opinion  that  the  conviction  was  right 
There  is  no  objection  to  the  direction  of  the  chairman  of  the  sessions 
to  the  jury.  The  question  is,  was  there  evidence  for  the  jury ;  of 
which  I  entertain  no  doubt 

Parke,  B.  I  think  the  conviction  is  right  The  question  is, 
whether  there  was  evidence  to  go  to  the  jury  of  the  defendant's  lia- 
bility to  repair  the  road  ratione  tenurce;  and  I  am  of  opinion  that 
there  was.  But  I  go  further,  and  I  think  that  the  conviction  was  an 
estoppel,  on  the  authority  of  the  case  cited,  and  of  the  following 
cases :  — *  Trevian  v.  Lawrence^  1  Ld.  Ray m.  1051 ;  1  Salk.  266 ; 
Speake  v.  Richards^  Hob.  206 ;  Moffrath  v.  Hardy ^  4  Bing.  N.  C.  782 ; 
and  Armstrong  v.  Norton^  2  Ir.  Rep.  100.  If,  instead  of  pleading  not 
guilty,  the  defendant  had  pleaded  that  he  was  not  liable  to  repair  ra- 
tione tenurcsj  and  the  plaintiff  had  replied,  then  the  conviction  against 
Smith  might  have  been  pleaded ;  but,  as  he  pleaded  the  general  issue, 
there  was  no  opportunity  of  pleading  the  conviction  as  an  estoppel. 
I  think,  therefore,  that  here  there  was  not  only  evidence  to  go  to  the 
jury,  but  conclusive  evidence. 

Alderson,  B.  The  award  was  made  by  persons  who  were  to 
ascertain  and  set  out  the  road.  If  they  set  out  a  road,  without  power 
to  do  so  under  an  act  of  parliament,  it  is  rather  evidence  of  an  exist- 
ing road,  and  of  a  liability  to  repair  it  ratione  tenurce.  Both  Messrs. 
Plumer  and  Leycester  find  that  the  pajrish  was  not  liable,  which  must 
be  wrong  if  the  road  were  a  new  one,  but  which  is  right  if  there  was 
an  obligation  to  repair  the  road  ratione  tenurce.  There  was  nothing 
in  the  defendant's  evidence  to  negative  the  evidence  for  the  prosecu- 
tion. I  therefore  think  that  the  conviction  was  right  I  also  agree 
with  mv  brother  Parke,  that  the  conviction  was  an  estoppeL 
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Patteson,  J.  I  entertain  no  doubt  that  the  verdict  must  be  sup* 
ported.  There  was  abundant  evidence  to  go  to  the  jury.  The  de- 
fendant took  the  land  under  notice  of  liability,  there  having  been  a 
conviction  against  Smith,  which  was  an  estoppel.  It  is  evident  that 
the  highway  which  was  set  out  by  the  commissioners  was  not  a  new 
road,  but  one  that  had  existed  long  before,  which  the  landlord  was 
bound  to  repair. 

Coleridge,  J.  I  also  think  that  the  verdict  was  right.  There  was 
evidence  for  the  jury,  and  I  am  of  opinion  that  on  the  pleadings,  a« 
they  stood,  the  conviction  was  an  estoppel 

Platt,  B.  I  do  not  agree  in  the  opinion  that  we  ought  to  trans- 
late cases  submitted  to  this  court  so  as  to  avoid  difficulties  which  may 
be  raised  by  the  questions  proposed  to  us.  The  question  which  we 
are  asked  is,  whether  the  immemorial  usage  in  respect  of  which  the 
defendant's  liabilitv  arises  was  established  ?  That  seems  to  me  to 
be  a  question  of  met.  If  the  question  were  whether  there  was  evi- 
dence to  go  to  the  jury,  that  would  have  been  a  different  question. 
The  liability  of  the  defendant  to  repair  the  highway  is  the  question. 
That  an  ancient  road  existed  there  is  no  doubt,  but  the  ardcies  of 
agreement  could  not  create  a  liability  raiione  tenures.  We  are  asked, 
was  the  usage  established  ?  Now,  if  we  can  see  the  origin  of  the 
liability,  how  can  it  be  said  that  a  prescriptive  liability  to  repair  has 
been  established  ?  The  estoppel  is  relied  upon,  but  it  was  not  set  up 
at  the  trial ;  it  was  there  abandoned,  and  the  facts  of  the  case  were 
gone  into.  Besides,  the  question  of  estoppel  is  not  reserved  by  the 
sessions  for  our  consideration.  It  appears  to  me  that  there  is  not 
sufficient  evidence  to  establish  conclusively  the  prescriptive  liability, 
but  I  do  not  for  a  moment  doubt  that  there  was  evidence  enough  to 
go  to  the  jury  on  the  subject. 

The  other  judges  present  concurred  with  the  majority  of  the  court 

Conviction  affirmed. 


Regina  v.  Vincent  &  West.^ 

April  24,  1S52. 

Larceny  —  Breaking  Bulk  —  Description  of  Property. 

The  London  Dock  Company  by  mistake  delivered  two  hogsheads  of  sagar  to  a  carrier,  ivho 
produced  two  delivenr  notes  authorizing  them  to  deliver  two  other  hogsheads  of  sugar,  the 
property  of  one  B.    The  carrier  broke  bulk,  and  was  indicted  for  laxcenj :  — 

Hdd,  that  the  property  was  well  described  as  the  property  of  the  London  Dock  Company, 
Aey  having  atill  a  special  property  in  the  chattels,  notwithstanding  diat  they  parted  with 
the  possession  by  mistake, 

William  Vincent  and  William  West  were  indicted  at  the  Middle- 


1 16  Jut.  457.   Before  Pollock,  C.  B.,  Fabke,  B.,  £bls,  J.,  TalfourD|  J.,  and 

CBOMPTOy,  J. 


\ 
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sex  Sessiona,  February,  1852,  for  stealing,  and  also  for  receiving, 
forty-five  pounds  weight  of  sugar,  the  property  of  Matthew  Archard. 
It  appeared  in  evidence  that  Archard  was  a  carman,  and  was  em- 
ployed  by  one  Black  to  convey  two  hogsheads  of  sugar,  his  property, 
from  the  London  Docks  to  his  warehouse,  and  that  Archard  accord- 
ingly sent  the  prisoner  Vincent  with  two  delivery  notes  and  one  of 
his  horses  and  carts  for  that  purpose,  but  that  the  clerk  of  the  London 
Dock  Company  delivered  to  him  by  mistake  two  hogsheads  of  sugar 
belonging  to  a  third  person.  It  was  then  contended,  that,  as  the 
hogsheadb  so  delivered  to  Vincent  were  not  the  hogsheads  he  was 
authorized  to  leceive,  no  property  in  them  passed  to  his  employer, 
Archard ;  and,  upon  the  application  of  the  counsel  for  the  prosecu- 
tion, the  court  amended  the  indictment'  by  describing  the  sugar  as 
the  property  of  "  the  London  Dock  Company."  The  case  then  pro- 
ceeded, and  it  was  proved,  that,  after  the  hogsheads  were  delivered  to 
the  prisoner  Vincent,  he  conveyed  them  a  considerable  distance  from 
the  premises  of  the  London  Dock  Company,  and  was  then  met  by 
the  prisoner  West  with  a  horse  and  cart,  and  that,  assisted  by  West, 
he  abstracted  the  forty-five  pounds  of  sugar  from  bne  of  the  hogs- 
heads, and  delivered  the  same  to  West,  who  drove  away  with  it  It 
was  then  contended  by  the  prisoners'  counsel,  that  the  ownership  of 
the  property  was  still  wrongly  described,  inasmuch  as  the  property  in 
the  London  Dock  Company  was  founded  on  possession  only,  and 
therefore  ceased  as  soon  as  they  had  possession,  although  under  a 
mistake,  and  the  goods  bad  been  removed  from  their  premises.  The 
jury  found  both  the  prisoners  guilty  of  larceny,  and  not  guilty  of 
receiving.  Two  points  were  reserved,  first,  whether  the  amendment 
was  an  amendment  within  the  meaning  of  the  stat.  14  &  15  Vict, 
c  100,  s.  1;  and,  secondly,  whether  the  property  was  rightly  laid 
in  the  London  Dock  Company.  Judgment  was  postponed,  and 
both  prisoners  were  committed  to  prison,  to  abide  the  decision  of 
this  case. 

Metcalfe  now  appeared  for  the  prisoner  William  West  It  is  not 
proposed  to  argue  the  first  point,  as  to  the  power  of  the  court  to  order 
the  amendment  which  was  made  at  the  trial.  The  point  for  the  con- 
sideration of  the  court  is,  whether  the  property  is  rightly  laid  as  that 
of  the  London  Dock  Company.  That  company  is  invested  with 
powers  by  the  9  Geo.  4, 106,  s.  157,  (local  and  personal  act,)  under 
the  name  of  the  London  Dock  Company. 

[Parke,  B.     That  is  their  corporate  name  ?] 

Yes. 

[Pollock,  C.  B.  Is  not  the  law  this  —  that  if  goods  are  delivered 
to  another  by  mistake,  the  special  property  in  them  is  not  parted 
with  ?  If  a  pawnbroker  is  asked  for  a  watch,  and  by  mistake  gives 
the  wrong  watch,  according  to  you  he  has  lost  his  special  property  in 
it,  and  cannot  ask  for  it  back  again.] 

If  delivered  by  mistake,  like  other  bailees,  the  company  could  only 
recover  by  trover  after  demand.  Devereuz  v.  Barclay ^  2  B.  &  Al.  702. 
The  company  could  not,  it  is  contended,  bring  trover  or  trespass,  and 
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every  larceny  must  comprehend  a  trespass*  Here  there  could  be  no 
larceny,  as  the  possession  was  voluntarily  parted  with,  and  the  jury 
have  not  found  that  the  prisoner  had  then  the  animus  furandu  Bex 
V.  MuckloWy  1  Moo.  C.  C.  160 ;  Regina  v.  Thurbomj  1  Den.  C.  C. 
387.  The  London  Dock  Company  had  only  a  special  property  coex- 
tensive with  their  possession,  and  they  parted  with  the  possession 
voluntarily. 

[Crompton,  J.     Have  yot^any  authority  to  show  that  a  bailee,  who 

f)arts  with  the  possession  of  property  by  mistake  and  still  remains 
iable,  could  not  bring  trover  ?] 

In  the  case  of  the  letter,  Rex  v.  Mucldotv^  suproj  where  it  was  de- 
livered by  mistake  to  the  wrong  person,  the  judge  held  that  it  was  not 
a  case  of  larceny. 

[Pollock,  C.  B.  There  the  letter  was  given  to  him  as  his  own 
property. 

Parke,  B.  There  was  no  contract  to  redeliver  the  letter.  The 
person  who  received  it,  received  it  out  and  out] 

Here  the  carrier  is  appointed  by  the  consignee,  not  by  the  con- 
signor. 

[Parke,  B.  No  ;  the  consignee  did  not  authorize  him  to  receive 
these  two  hogsheads.] 

The  properW  still  remains  in  the  owner. 

[Pollock,  C.  B.  But  the  Dock  Company  have  still  their  special 
property  in  them.] 

No ;  they  parted  with  these  two  hogsheads  intending  to  part  with 
them. 

[Pollock,  C.  B.  They  meant  to  deliver  other  hogsheads,  but  by 
mistake  they  sent  these. 

Erle,  J.  Suppose  the  Dock  Company  bad  been  ordered  to  send  a 
quantity  of  sugar,  and  by  mistake  they  sent  wine,  would  not  their 
special  property  still  continue  in  the  wine  ?  The  property  could  not 
be  in  the  consignee  of  the  sugar.  The  property  still  remained  in  the 
company,  and  the  carrier  who  broke  bulk  is  guilty  of  larceny. 

Parke,  B.  It  was  laid  down  by  Lord  Kenyon  in  Youl  v.  HarbotUe^ 
Peake,  49,  that  trover  will  lie  against  a  carrier  who  delivers  TOods  to 
a  wrong  person  through  mistake.  There  is  still  a  responsibmty  rest- 
ing on  the  London  Dock  Company.] 

(ySrien  for  the  prisoner  William  Vincent.  The  case  finds  that  the 
sugar  belongs  to  a  third  person.  The  property  should,  therefore,  have 
been  laid  in  the  owner.  If  a  man  goes  into  a  jeweller's  shop,  and 
the  shopman  by  mistake  gives  him  a  ring  of  much  greater  value  than 
he  intended  to  do,  the  person  who  takes  the  ring  cannot  be  convicted 
of  larceny,  as  there  is  no  trespass.  No  fraud  is  found  here,  and  there 
was  no  trespass  when  the  prisoner  received  the  goods.  The  only 
property  the  Dock  Company  had  in  the  sugar  was  founded  on  pos- 
session, and  having  voluntarily  divested  themselves  of  the  property, 
they  could  not  be  said  to  retain  the  property  in  themselves.  Rex  v. 
Hardj/^  1  Russ.  &  R.  C.  C.  125.  The  possession  had  gone  out  of 
them ;  consequently  the  property  was  wrongly  laid. 
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Parry^  fox  the  prosecution,  was  stopped  by  the  court 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  judgment  is  right. 
This  case  was  tried  before  my  brother  Adams,  and  two  questions 
were  raised.  The  first,  as  to  the  power  of  the  court  to  amend  the 
indictment,  has  been  given  up ;  and  the  only  remaining  one  is,  whether 
the  property  is  rightiy  laid  in  the  London  Dock  Company.  It  is  a 
misapprehension  to  suppose  that  whep  possession  of  property  is 
parted  with  by  mistake,  the  rights  of  the  owner  are  affected.  It 
effects  no  change  in  the  ownership  of  the  property.  It  is  like  the 
case  put  by  my  brother  Erie  during  the  argument,  where  an  order  is 
sent  lor  the  delivery  of  sugar,  and  by  mistake  a  cask  of  wine  is  sent 
Here  the  Loudon  Dock  Company  must  be  considered  the  bailors,  and 
when  the  carrier  broke  bulk  he  became  guilty  of  larceny.  No  doubt 
the  property  might  have  been  laid  in  the  person  who  bailed  it  to 
the  London  Dock  Company ;  but  as  it  is,  it  is  well  laid  in  the  indict- 
ment. 

Parke,  B.  I  am  also  of  opinion  that  the  conviction  is  right.  It  is 
an  ancient  rule  of  law,  that,  with  respect  to  chattels,  either  the  bailor 
or  bailee  may  maintain  trespass.  2  Roll.  Ab.  31,  32.  Here  the  Lon- 
don Dock  Company  were  the  bailors,  not  the  consignor,  for  he  did 
not  direct  the  company  to  bail  these  particular  hogsneads.  I  think 
that  they  could  maintain  an  action  of  trover  if  there  were  a  conver- 
sion of  the  goods,  and  if  a  felonious  conversion,  larceny. 

Erle,  Talfourd,  and  Crompton,  JJ.,  concurred. 

Conviction  affirmed. 


Regina  v.  Cook  &  Higkling. 

April  24,  1852. 

Perjury — Jurisdiction  of  Justices. 

PeijoTf  was  committed  before  magistrates,  upon  the  second  application  for  a  bastardy  order, 
a  former  application  having  been  dismissed  on  the  merits: — 

Hdd^  that  the  magistrates  had  jurisdiction,  and  that  the  prisoners  were  properly  conyicted. 

These  prisoners  were  severally  indicted  for  perjury.  They  were 
tried,  before  Jervis,  C.  J.,  at  the  last  assizes  for  Leicestershire,  and 
were  convicted.  The  cases  were  clearly  proved ;  but  in  the  course  of 
the  trial  it  appeared  that  the  penury  had  been  committed  upon  the 
hearing  of  a  second  application  K>r  a  bastardy  order,  a  former  appli- 
cation having  been  heard  by  the  magistrates,  and  dismissed  upon  the 

1  16  Jur.  434.    Before  Pollock,  C.  B.,  Parke,  B.,  Erle,  J.,  Talfourd,  J.,  and 
Crompton,  J. 
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merits.  The  counsel  for  the  prisoners  contended  that  the  magistrates 
\i/eTefuncti  officio  after  the  first  application  had  been  dismissed  upon 
the  merits,  and  had  no  jurisdiction  to  entertain  the  second  apphca- 
tion.  "Being  much  pressed,"  observed  his  lordship,  "I  saved  this 
point  for  the  opinion  of  the  judges."  See  7  &  8  Vict  c.  101 ;  Re- 
gina  V.  BrUby,  1  Den.  C.  C.  416 ;  13  Jur.  520. 

Hdyes  now  appeared  for  the  crown,  and 

OBrien  for  the  prisoners. 

Peb  Curiam.  The  case  does  not  admit  of  argument;  and  there 
can  be  no  doubt  that  the  perjury  was  committed  before  persons  who 
had  jurisdiction.  Conviction  tj^rmed.^ 

1  In  the  case  of  Regina  y.  Brisby,  1  DexL  C.  C.  416 ;  13  Jur.  520,  A  was  indicted 
for  disobejins  an  order  of  justices  adjudging  him  to  be  the  putative  &ther  of  a  bastard 
child ;  the  oraer  was  dated  the  6th  May.  A  prerious  order  had  been  made  on  the  1st 
January,  but  in  consequence  of  errors  and  omissions  on  the  face  of  it,  it  was  a  bad 
order,  and  the  magistrates,  who  had  made  the  order,  under  their  hsnds  and  seals,  made  a 
supersedeas  of  it :  —  Held,  that  as  the  first  order  was  a  nullity,  the  ma^strates  bad 
jurisdiction  to  entertain  a  second  application,  and  make  a  newoider*,  and  that  the 
nrisoner  was  rightly  conricted  of  havmg  disobeyed  the  order  of  justices  dated  the  6th 
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The  Elephanta.^ 

April  29,  and  Norember  18, 1851. 

Bottomry —  Abandonmeni —  Sale  of  Cargo  — -  Transshipment  of  Cargo*, 

Bond  on  ship,  freight,  and  caigo ;  the  money  to  be  paid  within  twenty-one  days  of  die  ship's 
arriyal  in  the  port  of  London,  and  not  to  be  demanded  or  recovered  in  case  the  ship  and 
her  cargo  be  lost,  miscarry,  or  be  cast  away  on  the  voyage.  The  ship  never  reached  ^e 
port  of  London,  bnt  was  abandoned  as  for  a  total  lose  at  Algoa  Bay,  where  part  of  the 
cargo  was  sold,  and  the  proceeds  broiu;fat  to  England,  and  part  pat  into  another  ship, 
and  aho  broaght  to  England.  The  »ct  that  the  ship  comd  not  be  repaired  was  not 
proved ;  — 

HM,  that  the  bond  mn«t  be  pronoonced  for,  and  enforced  against  the  proceeds  of  the  caigo 
and  the  caigo  transshipped.  . 

« 

The  master  of  the  Elephanta  borrowed  at  the  Manritins  a  sum  of 
money,  to  secure  the  repayment  of  which,  together  with  the  premium, 
he  executed  a  bottomry-bond,  and  thereby  hypothecated  the  ship,  her 
cargo  and  freight  The  bond  provided  for  the  payment  of  the  money 
and  premium  within  twenty-one  days  of  the  arrival  of  the  Elephanta 
at  the  port  of  London ;  and  it  was  thereby  ^  mutually  understood  and 
agreed  upon,  by  and  between  the  respective  parties  thereto,  that,  in  case 
the  said  barque  Elephanta  and  her  aforesaid  cargo  shall  be  lost,  mis- 
carry, or  be  cast  away,  during  her  voyage  from  Port  Louis  to  the  port 
of  London  aforesaid,  that  then,  in  that  case,  the  said  sum  of  13,000  dol- 
lars, with  the  aforesaid  maritime  interest  thereon,  or  any  portion  thereof, 
shall  not  be  demanded  or  be  recoverable."  The  ship  sailed  from  Port 
Louis,  with  a  cargo  of  6676  bags  of  sugar,  but,  meeting  with  bad 
weather,  was  obliged  to  put  into  Algoa  Bay,  where  she  was  surveyed, 
and  found  to  require  considerable  repair.  The  master,  by  advertise- 
ments and  other  means  on  the  spot,  endeavored  to  have  these  repairs 

1  16  Jnr.  1185. 
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eflfected,  but  not  saooeeding,  the  ship  was  abandoned  as  for  a  total 
loss.  Part  of  the  cai^  (^6S  bags)  was  sold,  and  the  snm  realized 
sent  to  this  country,  and  oeposited  in  a  bank  in  London,  in  the  names 
of  certain  persons,  and  with  the  privity  of  the  bondholder.  Another 
port  of  the  cai^o  (1761  and  799  bags)  was  transshipped,  and  reached 
JSngland.  The  remaining  bags  had  been  thrown  overboard  between 
Port  Louis  and  Algoa  Bay.  This  ship  was,  at  the  hearing  of  the 
cause,  a  storeship  at  Algoa  Bay.  The  validity  of  the  bond,  as  origin- 
ally executed,  was  admitted.    But, 

Addams  and  Waddilovej  on  behalf  of  the  owners  of  the  bags  sold 
at  Algoa  Bay,  contended  that,  although  the  ship  was  neither  lost  nor 
cast  away,  yet  she  had  miscarried,  and  not  reached  the  port  of  Lon- 
don, and  tiie  money  could  not,  within  the  plain  or  legal  meaning  of 
the  stipulations  of  the  bond,  be  recovered.  They  cited  nompsan  v. 
T%€  Royal  Exchanffe  Assurance  (hmpamy^  1  Mau.  &  S.  30. 

K  PhUUmare  and  Deane^  for  the  1761  bags,  contended,  first,  that 
the  conditions  of  the  bond  were  not  satisfied ;  and,  secondly,  if  the 
bond  was  to  be  pronounced  for,  that  the  1761  bags  were  liable  only 
in  the  proportion  of  1761  to  6676.  They  cited  The  Draco,  2  Sumn. 
Am.  Rep.  192 ;  Pope  v.  JNicholsonj  3  Story,  Am.  Rep.  465;  The  DoMto, 
2  W.  Rob.  427 ;  Thompson  v.  The  Boyal  Excha/fige  Assurance  Cbm* 
pany,  1  Mau.  &  S.  30;  The  Catherine  15  Jur.  231 ;  and  Duncan  v. 
Bensonj  1  Exch.  554. 

There  was  no  appearance  for  the  799  bags,  or  for  the  ship ;  and 

Bayford  and  Tvoiss,  for  the  bondholder,  relied  upon  the  fact  of  the 
shipbeing  still  in  existence,  which  brought  the  case  within  Thompson 
V.  The  Boyal  Exchamge  Assurance  Company^  1  Mau.  &  S.  30. 

November  13.  Dr.  Lushinoton.  I  greatly  regret  the  time  which 
has  elapsed  between  the  period  at  which  this  case  was  argued  and 
the  period  when  I  pronounce  my  judgment  But  the  case  appeared 
to  me  to  be  one  of  very  considerable  difficulty,  involving  a  consider- 
ation of  points  which  had  not  hitherto  been  satisfactorily  disposed 
of  by  any  previous  decisions,  at  least  in  these  courts ;  and  I  have 
been  very  anxious,  if  I  possibly  could  by  any  exertions  and  searches  of 
my  own,  to  discover  —  not  in  our  own  jurisprudence,  because  I  am 
satisfied  there  is  no  such  case  to  be  found — whether,  by  the  exami- 
nation of  cases  which  have  occurred,  either  in  the  United  States,  or 
have  been  mentioned  in  books  which  treat  of  the  subject  abroad,  this 
question,  which  I  am  about  presently  to  determine,  has  been  the  sub- 
ject of  any  decison ;  but  I  regret  to  say,  that  my  searches  have  been 
in  vain,  oome  of  ihe  circumstances  of  the  case  may  be  very  briefly 
stated.  The  Elephanta  went  on  shore  whilst  in  the  island  of  Mauri-  * 
tins,  and  there  met  with  damage.  It  was  intended  that  she  should 
come  to.  this  country  laden  with  sugar.  The  consequence  of  receivr 
ing  that  damage,  the  master  having  no  credit  on  the  spot,  was,  that 
he  was  under  the  necessity  of  taking  up  money  on  bottomry,  and  a 
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bond  was  accordingly  granted  by  him  for  nearly  3,000/.  The  valid- 
ity of  this  bond,  when  originally  given,  is  not  contested  in  the  suit ; 
but  it  has  been  contended  that,  looking  at  all  the  facts  which  have  sub- 
sequently occurred,  the  court  ought  not  to  enforce  the  bond  against 
either  the  proceeds  of  the  ship  or  any  part  of  the  cargo.  This  vessel, 
it  appears,  after  sailing  from  the  Mauritius,  met  with  a  series  of 
stormy  and  tempestuous  weather,  and,  at  last,  after  having  suffered 
very  severe  gales,  was  compelled  to  put  into  Algoa  Bay,  for  the  safety 
of  the  cargo  and  the  lives  of  those  on  board.     Whilst  there,  it  ap- 

Eears  that  part,  of  the  cargo  was  sold,  in  consequence  of  a  survey,  it 
aving  been  advised  that  such  was  the  best  step  to  be  taken  for  the 
benefit  of  all  interested ;  and  another  part  of  the  cargo  was  transship- 
ped to  this  country.  The  ship  herself  was  cdso  sold,  and  for  a  very  smsdl 
amount  of  money.  These  were  the  facts  generally,  but  it  will  be  ne- 
cessary, in  the  course  of  the  judgment,  to  advert  to  some  of  them 
with  great  particularity.  The  bond  granted  by  the  master  is  in  the 
usual  form,  —  the  money  borrowed  to  be  paid,  with  maritime  interest, 
within  twenty  days  next  after  the  arrival  of  the  ship  in  London.  It 
is  further  covenanted  that,  in  case  the  barque  shall  be  lost,  mis- 
carry, or  be  cast  away  during  the  voyage,  the  money  so  secured  on 
bottomry,  and  cdl  demand  thereof,  shall  not  be  demanded  or  recover- 
able. The  question  then  is,  referring  to  these  conditions,  and  to  the 
circumstances  in  evidence,  whether  the  bottomry  bondholder  can 
make  good  his  claim  against  what  remains  of  the  ship,  cargo,  and 
freight,  if  any,  it  is  clear,  without  reference  to  any  case  whatever, 
that  the  ship  was  not  lost,  nor,  as  I  think,  cast  away;  but,  assuming 
it  to  be  true  that  she  could  not  be  repaired  at  Algoa  Bay,  then,  it  may 
be  a  question  whether  she  did  not  miscarry.  It  is  a  question  of  very 
great  importance ;  for,  if  I  should  hold  that  the  bottomry  bondholder 
cannot  recover  under  the  existing  circumstances,  I  apprehend  that  it 
must  follow  that  no  suit  could  be  successfully  maintained  upon  a 
bottomry-bond,  where  the  ship  was  disabled  from  prosecuting  her 
voyage,  or  the  owners  had  a  right,  and  chose  to  abandon  h^,  though 
the  whole  cargo  may  have  been  transshipped  and  brought  in  safety  to 
the  port  of  destination ;  provided,  always,  that  the  repairs  could  not 
be  effected  with  facility,  or  at  aU,  at  the  port  where  the  vessel  was 
left  Without  assuming,  however,  that  the  ship  could  not  be  re- 
paired, let  me  consider  whether  any  meaning  has,  by  authority,  been 
attached  to  the  words  I  now  seek  to  construe ;  or  whether  usage,  of 
the  greatest  weight  in  mercantile  affairs,  has  given  any  customary 
interpretation  to  the  words  "  lost,  cast  away,  or  miscarry.''^  With 
respect  to  authority,  the  case  cited  upon  the  present  occasion,  and, 
indeed,  upon  all  others  at  all  similar,  is  that  of  Thompson  v.  The 
lloyai  Exchange  Assurance  Company^  1  Mau.  &  S.  30.  If  that  is  a 
case  in  point,  I  should  be  bound  by  it.  In  considering  how  far  it 
agreea  in  circumstances  with  the  present,  I  may  fairly  assume  that 
the  form  and  condition  of  the  bond  was  in  that  case  the  same  as  in 
the  present.  In  that  case,  the  vessel  might  have  been  repaired, 
though  at  a  ruinous  expense ;  but  the  voyage  was  abandoned,  and 
the  cargo,  if  any,  was  not  brought  in  the  ship  to  the  port  of  destina- 
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tion.  If  there  be  any  difference  between  the  facts  of  tiie  two  cases 
it  is  this,  that  the  Elephanta  conld  not  be  repaired  at  alL  That  is  a 
question  I  shall  have  to  decide.  In  that  case,  the  action  was  brought 
by  a  person  who  had  insnred  the  bottomry-bond  against  the  insorers. 
Lord  Ellenborongh  nonsuited  the  plaintiff  His  reasons  were,  in 
substance,  that  the  boirower  was  not  discharged,  because  there  was 
not  an  actual  total  loss,  and  that,  unless  the  borrower  was  discharged, 
the  insurer  was  not  liable.  If  the  insurer  could  not  on  this  account 
recover,  must  it  not  necessarily  follow,  that  the  ship  and  ca^o  hypo- 
thecated must  still  continue  liable  in  the  court?  The  conclading 
sentence  of  the  judgment  shows  that,  in  the  opinion  of  that  very 
learned  judge,  the  fact  of  the  ship  continuing  to  exist  in  specUy  whe- 
ther reparable  or  not,  kept  the  bond  alive.  It  may  be  asked,  whe- 
ther, with  this  authority  before  me,  I  ought  to  go  further  ?  The 
answer  is,  that  it  would  be  more  satisfactory  to  my  mind  to  find  a 
case  of  pure  bottomry,  where  the  question  wste,  whether  tbe  bond 
could  be  enforced  or  not  The  case,  however,  in  Maule  &  Selwyn 
is  silent  to  the  precise  terms  of  the  bond,  which  is  the  contract  be- 
tween the  parties ;  silent  as  to  the  cargo ;  and  silent  as  to  how  the 
bond  is  to  be  enforced ;  merely  speaking  of  the  borrower  personally, 
that  he  is  not  discharged.  On  the  whole,  I  am  bound  to  con- 
clude, that  Lord  EUenborough,  whatever  expression  he  used,  meant 
that  the  bond  would  remain  valid  and  in  force,  unless  there  was  a 
total  destruction  of  the  ship.  When  he  said,  "  if  it  exist  in  specie 
in  the  hands  of  the  owner,  it  will  prevent  a  total  loss,"  I  apprehend 
the  expression  was  used  with  reference  to  capture,  and  not  sale ;  for, 
in  the  very  case  he  was  speaking  of,  the  ship  had  been  sold.  But 
the  most  material  part  of  this  judgment  is,  that  Lord  EUenborough 
distinctly  states,  that  the  owner  may  abandon  the  ship  as  for  a  total 
loss ;  but  if  the  ship  exist  at  all,  the  bond  is  valid;  and  he  does  not 
qualify  this  opinion.  It  appears  to  me  that  this  case  is  a  very  strong 
authority  for  enforcing  the  bond  in  this  court;  still  there  are  some 
difficulties  to  be  overcome.  One  of  these  is,  that  the  money  shall  be 
paid  within  twenty  days  after  the  arrival  of  the  ship  in  London, 
which  event  never  took  place ;  but,  if  the  event  was  prevented  by  the 
act  of  the  master,  then,  no  doubt,  the  condition  would  not  be  binding 
upon  the  bondholder.  I  think,  as  the  result  of  my  investigation,  that 
the  judgment  of  Lord  EUenborough  is  admitted,  as  to  aU  cases  where 
it  was  possible  to  have  repaired  the  vessel,  though  at  a  ruinous  ex- 
pense. I  must  now  come  to  the  question  of  fact,  whether  tbe  Ele- 
phanta, according  to  the  evidence,  was  capable  of  repairs.  The  onus 
of  proving  that  the  ship  was  so  damaged  that  she  could  not  com- 
plete her  voyage  is,  I  think,  clearly  upon  those  who  set  up  her  non- 
arrival  in  their  defence.  When  the  vessel  comes  to  Algoa  Bay,  three 
surveys  are  very  properly  taken  to  ascertain  her  state  and  condition, 
and  it  is  said  that  certain  repairs  were  absolutely  necessary.  The 
next  step  taken  by  the  master  is  to  advertise  for  tenden,  which  proves 
his  conviction  that  the  repairs  could  be  done  at  Algoa  Bay.  No  ten- 
der was  made ;  and  this  is  the  first  piece  of  evidence  in  support  of 
the  impossibiUty,  but  it  is  not  conclusive.     The  master  states  that, 
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no  tender  being  made,  he  was  forced  to  abandon  all  hope  or  intention 
of  repairing.  1  confess  I  do  not  see  that  this  was  a  necessary  con- 
sequence. It  does  not  appear  that  any  inquiry  was  made  for  a  ship- 
wright, nor  as  to  the  practicability  of  getting  one  from  some  other 
place.  Then  he  states  the  danger  of  repairing  at  Algoa  Bay,  if  ship- 
wrights and  materials  could  be  procured ;  but  this  will  not  be  suffi- 
cient to  defeat  the  bond.*  An  affidavit  made  by  two  masters  goes  far 
to  justify  the  abandonment,  but  not  to  prove  the  impossibility  of  re- 
pair. The  result,  in  my  opinion,  is,  that  the  impossibility  to  repair  is 
not  proved  affirmatively  by  adequate  evidence,  and  that  the  onus  prO' 
bandi  has  not  been  discharged  by  evidence  conclusively  proving  the 
impossibility  of  repair.  I  must,  therefore,  pronounce  in  favor  of  the 
bond,  and  enforce  it.  I  must  do  so ;  because,  if  the  ship  could  be 
repaired,  the  case  clearly  falls  within  the  rule  laid  down  by  Lord  El- 
lenborough,  and  I  think  it  is  not  proved  that  she  might  not  have  been 
repaired ;  and  because,  if  I  am  wrong  as  to  the  question  of  fact,  the 
case  would  still  fall  within  the  still  more  extended  construction  which 
might  be  put  on  Lord  Ellenborough's  judgment,  namely,  the  existence 
in  specie  ;  though  I  do  not  rely  upon  the  last  ground.  It  is  my  duty, 
therefore,  to  enforce  the  bond  against  the  proceeds  of  the  ship,  the 
sugar  sold  at  Algoa  Bay,  and  the  sugar  brought  home.  I  can  find 
no  sufficient  reason  for  drawing  any  distinction  between  the  liability 
of  the  one  and  of  the  other. 


The  Kalamazoo.^ 

July  16, 1851. 

Collision'^  Damage  pronotmced  for — Subsequent    Claim — Second 

action. 

An  American  ship  was  arrested,  and  bailed  in  a  cause  of  collision  promoted  by  the  owners 
of  the  ship  and  cargo  damac^  and  the  damage  pronounced  for.  A  claim  for  damage  to 
the  caiKO  was  preferred  before  the  registrar  and  merchants.  Subsequently  it  was  ascer- 
tained Siat  the  damage  to  tiie  cargo  was  to  a  greater  extent,  and  they  arrested  the  ship  in 
a  fresh  action :  — 

Hiddj  that  the  action  could  not  be  maintained,  the  parties  and  cause  of  action  being  the  same. 

This  was  an  objection,  taken  by  act  on  petition,  to  a  second  action 
for  damage  being  brought  against  the  ship  Kalamazoo  by  the  same 
parties,  for  the  same  damage,  the  bcdl  given  on  the  first  action  being 
found  insufficient  to  cover  the  amount  of  damage.  The  damage  was 
sustained  in  a  collision  which  occurred  on  the  4th  January  last,  be- 
tween the  Kalamazoo,  belonging  to  American  owners,  and  the 
Charles  Chaloner,\he  property  of  British  owners.     On  the  7th  Janu- 
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ary  an  action  against  the  Kalamazoo  was  entered  in  the  following 
terms: — '^ Arrest  the  ship  or  vessel  called  the  Kalamazoo,  whereof 

now  is  or  lately  was  master,  her  tackle,  apparel,  and  fumituie, 

and  the  freight  due  for  the  transportation  of  the  cargo  now  or  latdy 
laden  therein,  and  cite  all  persons  in  general  having  or  pretending  to 
have  any  right,  title,  or .  interest  therein,  to  appear,  &;c^  to  answer  to 
W.  B.  and  W.  R.,  of  Liverpool,  in  the  comity  of  Lancaster,  m»- 
chants,  the  owners  of  the  ship  or  vessel  called  the  Charles  Chaioner, 
whereof  James  Betts  Thomson,  is  mastej,  in  a  cause  of  damage,  civil 
and  maritime.  Action  3500/."  On  the  8th  January  the  warrant  was 
executed.  On  the  9lh  January  an  appearance  was  given  for  the 
Kalamazoo,  and  a  commission  prayed  to  take  bail  On  the  13th  the 
commission  was  returned  executed,  with  bail  annexed,  in  the  said  sum 
of  3500/L,  to  answer  the  said  action  of  damage,  and  thereupon  the  arrest 
of  the  vessel  was  superseded.  The  cause  was  carried  on  in  the  usual 
course,  and  on  the  27th  March  the  court  pronounced  for  the  damage 
proceeded  for.  According  to  the  tenor  of  the  interlocutory  decree,  as 
recorded  in  the  minutes  of  the  court,  '<  the  judge,  &c.,  pronounced  for 
the  damage  proceeded  for  in  this  cause ;  condemned  T.  B.  and  W. 
W.  of  New  York,  in  the  United  States  of  America,  merchants,  the 
owners  of  the  said  ship  or  vessel,  and  the  bail  given  on  their  behalf, 
to  answer  the  action  in  such  damage;  and  referred  the  same,  together 
with  all  accounts  and  vouchers  brought  in,  or  hereafter  to  be  brought 
in,  relative  thereto,  to  the  registrar  and  merchants,  to  report  the  amount 
thereof."  Subsequently  the  proctor  for  the  owners  of  the  Charles 
Chaioner  delivered  their  claim  for  damage,  with  the  various  accounts 
and  vouchers,  for  the  examination  of  the  registrar  and  merchants,  and 
such  claim  included  the  damage  done  to  the  cargo,  the  amount  of 
which  was  stated  at  about  30/. 

The  whole  claim  for  damages  to  ship  and  cargo,  • 

Demurragef  or  losses  in  the  nature  tncreof,  .... 

Interest)  about  (probably,)  ...••• 

Costs  in  London  and  country,  probably  about         .  .  «  • 


£4087  8 

508  7 

65  0 

150  0 

4 
8 
0 
0 

£4810  15 

6 

The  last  meeting  of  the  registrar  and  merchants  on  this  claim 
took  place  on  Friday,  the  4th  July  instant,  but  no  report  had  as  yet 
been  made.  In  the  afternoon  of  the  4th  a  fresh  action  was  entered, 
in  the  following  terms :  —  "  Arrest  the  American  ship  or  vessel  called 

the  Kalamazoo,  whereof now  is  or  lately  was  master,  her  tackle, 

apparel,  and  furniture,  and  the  freight  due  for  the  transportation  of 
the  cargo  lately  laden  therein,  and  cite  all  persons  in  general  having 
or  pretending  to  have  any  right,  title,  or  interest  therein,  to  appear, 
&c.,  to  answer  to  W,  B.  and  W.  R.,  of  Liverpool,  in  the  county  of 
Lancaster,  merchants,  the  owners  of  the  ship  or  vessel  called  the 
Charles  Chaioner,  whereof  James  Betts  Thomson  fc  master,  and  the 
<^go  laden  on  board  thereof,  in  a  cause  of  damage,  civil  and  mari- 
time. Action  1500/."  A  warrant  was  extracted  the  same  day,  and 
was  executed  at  Liverpool  on  the  follov^ng  day.     An  appearance 
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was  given  to  the  action  for  the  owners  of  the  Kalamazoo,  but,  never- 
theless, under  protest,  and  a  commission  prayed  to  take  bail.  The 
protest  was  afterwards  waived.  In  answer  to  the  above  facts,  which 
were  stated  in  the  act,  the  answer  alleged,  that  when  the  ship  was 
released  the  damage  done  to  the  Charles  Chaloner  alone  was  esti- 
mated at  3500/.,  and  that  it  was  not  then  known  that  any  portion  of 
the  cargo  had  been  damaged ;  that  the  extent  of  this  damage  was  not 
ascertained  till  after  the  ship  had  left  England ;  and  inasmuch  as  her 
owners  were  foreigners,  resident  out  of  the  jurisdiction,  "  it  was  com* 
petent  to  rearrest  the  ship  happening  at  the  time  to  be  liable  to  arrest 
as  being  then  at  Liverpool,  for  the  purpose  of  obtaining  further  secu- 
rity to  the  full  amount  of  the  damage  done  to  the  said  ship,  the 
Charles  Chaloner,  and  also  to  her  cargo.'' 

Harding  and  Bayford.  If  it  be  the  rule  in  equity  and  at  law,  that 
a  former  decree  in  a  suit  between  the  same  parties,  and  for  the  same 
subject-matter,  is  a  good  defence,  —  Stor.  Eq.  1523 ;  Mitf.  Plead.  192 ; 
2  Smith's  L.  C.  436,  and  the  authorities  there  cited ;  Stewart  v.  Todd^ 
9  Q.  B.  767,  —  this  court  will  not,  without  direct  authority,  entertain  a 
different  practice.  The  same  principle  interest  reipubliciB  tU  sit  litium 
finis  is  applicable,  and  must  govern  in  all  the  courts. 

Twiss^  (Addams  was  with  him.)  The  proceedings  in  other  courts 
are  not  analogous.  By  law  the  owners  of  a  damaged  ship  are  enti- 
tled to  be  repaid,  to  the  full  value  of  the  ship  doing  the  damage. 
Suppose  a  slup  released  upon  a  mere  nominal  sum,  which  turns  out 
quite  insufficient ;  if  in  such  a  case  the  owners  have  no  means  of  ar^ 
resting  the  ship  again,  owners  will,  in  every  case,  decline  to  release, 
unless  bail  is  given  to  the  fuU  amount  The  ship  in  this  case  had 
left  England  before  the  extent  of  damage  was  ascertained ;  she  was 
allowed  to  do  so  for  the  benefit  of  her  owners.  Even  now  the  court 
has  not  pronounced  for  any  definite  amount ;  the  report  has  not  been 
brought  in ;  and,  perhaps,  if  it  were  the  case  of  a  British  ship,  we 
might  have  a  monition  a^nst  her  owners.  [He  cited  2%e  Aline j 
1  W.  Rob.  Ill,  and  The  Hope,  Id.  154.] 

Dr.  LusHiNOTON.  It  is  necessary,  first,  to  understand  accurately 
the  facts  of  the  case.  A  warrant  in  the  ordinary  form,  in  a  cause  of 
damage,  civil  and  maritime,  was  extracted,  bail  was  given  to  the  full 
amount  in  which  the  action  was  entered,  and  the  supersedeas  decreed ; 
and  on  referring  to  the  heading  of  the  act  of  petition,  I  see  the  per- 
sons proceeding  are  described  as  the  owners  of  the  ship  and  of  the 
cargo  laden  on  board  thereof.  The  court,  on  the  27th  March,  pro- 
nounced for  the  damage  proceeded  for,  and  condemned  the  owners, 
and  the  bail  given  on  their  behalf,  in  such  damage,  with  costs,  and 
referred  the  same  to  the  registrar  and  merchants  to  ascertain  the 
amount  thereof,  and  to  report  thereon  in  the  usual  course ;  and  then, 
on  the  4th  July,  a  further  action  in  the  sum  of  1500/.  is  entered  on 
behalf  of  the  same  persons.  Can  this  action  be  maintained  or  not  ? 
When  a  collision  has  taken  place,  it  is  competent  to  any  party  to  pro- 
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ceed.  In  the  present  case  the  first  warrant  issued  at  the  suit  of  two 
persons,  who  are  there  described  simply  as  the  owners  of  the  ship ; 
whereas,  in  the  second  warrant,  the  same  persons  are  described  as  the 
owners  of  the  ship  and  cargo ;  but  this  ambiguity  is  cleared  up  by 
the  act  of  these  persons,  who  have  preferred  a  claun  before  the  r^[is» 
trar  and  merchants  for  damaTO  done  to  the  cargo.  It  is  therefore  my 
duty  to  look  at  the  case  as  if  the  owners  of  the  ship  and  of  the  cargo 
were  proceeding  by  the  same  action.  I  wish  it  to  be  understood  that 
I  do  not  say  they  might,  in  such  a  case,  proceed  by  separate  actions. 
It  turns  out  that  the  bail  upon  which  the  ship  was  released  was  in- 
sufficient  The  first  point  for  consideration  is  the  effect  of  aiiesting 
and  releasing  a  ship  on  bail.  It  is  perfectly  competent  to  take  bau 
to  the  full  Ycdue ;  but  the  effect  of  taking  bail  is  to  release  the  ship 
in  that  action  altogether.  It  would  be  perfectly  absurd  to  contend 
that  you  could  arrest  a  ship,  take  bail  to  any  amount,  and  afterwards 
arrest  her  again  for  the  same  cause  of  action.  The  bail  represents  the 
ship,  and  when  a  ship  is  once  released  upon  bail  she  is  altogether  re- 
leased from  that  action.  However,  here  is,  I  believe,  a  perfectly  novel 
attempt  to  arrest  her  in  a  new  action.  I  think,  when  a  party  has 
once  proceeded  before  the  court,  and  recovered  judgment,  he  is  barred 
from  proceeding. in  a  second  action.  But  it  is  said  that  the  party 
ought  to  receive  the  whole  amount  of  the  damage  done,  to  the  fuU 
extent  of  the  value  of  the  ship  in  fault  To  this  there  are  two  an- 
swers. First,  it  was  their  own  fault  if  they  did  not  arrest  her  to  the 
full  value  of  the  ship ;  and,  secondly,  there  is  no  authority  to  show, 
that,  having  obtained  bail  for  the  ship,  you  can  afterwards  proceed 
against  the  owner  to  make  up  the  amount  of  the  loss.  I  cannot  think 
that  I  can  ingraft  a  personal  action  upon  an  action  in  rem,  I  am  of 
opinion  that  the  present  proceeding  is  not  maintainable  in  law,  and  I 
must  decree  a  supersedeas  to  the  warrant,  with  costs. 


The  Nimrod.^ 

December,  17, 1851. 

Collision  —  Rules  far  Steam-vessels  navigating  Rivers  ornarrow  Qtan- 
nefa  —  9  4- 10  Vict.  c.  100,  s.  9—14  ^  15  Vict.  c.  79,  s.  27. 

This  was  a  cause  of  damage  promoted  by  the  owners  of  the  screw 
steamer  Genova  against  the  steamer  Nimrod.  The  facts  were  not 
of  general  importance,  and  the  case  is  reported  merely  with  reference 
to  the  observations  in  the  judgment  upon  the  two  statutory  enact- 
ments,* the  latter  of  which  is  now  in  force. 

1 15  Jur.  1201. 
^  *  Stat  9  and  10  Vict  c.  100,  s.  9.   «  That  every  steam-veaeel,  when  meeting  or  pass- 
ing any  other  steam-vesBel,  shall  pass  aslar  as  maybe  safe  on  the  port  aide  of  such 
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Baigfard  and  Tmss  for  the  Grenova. 

Addams  and  Robinson  iot  the  Nimrod* 

The  court  was  attended  by  Trinity  Masters. 

Dr.  LusHiNGTON.  Upon  the  present  occasion  my  duty  to  the  pub- 
lic, as  well  as  the  parties  litigating,  will  render  it  necessary  to  trouble 
you  at  greater  length  than  usual.  There  have  been  raised  questions 
of  very  great  importance,  not  merely  as  relates  to  the  parties  them- 
selves, but  as  relates  to  the  public,  and  especially  with  a  view  to  the 
navigation  of  the  river  Mersey  in  times  to  come.  I  allude  to  the 
operation  of  an  act  of  parliament  now  in  existence,  the  9  &  10  Vict, 
c.  100 ;  but  I  cannot  shut  my  eyes  to  an  act  which  has  recently  passed, 
the  14  &  15  Vict  c.  79,  and  which  in  some  respects  alters  and  amends 
the  preceding  statute.  One  of  the  charges  preferred  by  the  Genova 
against  the  Nimrod  is,  that,  contrary  to  the  act  of  parliament, 
the  Nimrod,  in  coming  down  the  river,  kept  too  near  the  Cheshire 
shore,  instead  of  keeping  towards  the  Lancashire  shore.  I  must  put 
to  you  one  or  two  questions,  not  of  course  with  reference  to  the  con- 
struction of  the  act  of  parliament,  for  that  is  my  province,  but  with 
reference  to  the  facts  arising  in  the  case ;  and  I  will  therefore  read  the 
clause  to  which  I  allude,  in  order  to  express  what  I  understand  to  be 
its  true  meaning  and  effect  The  existing  statute  is  the  9  &  10  Vict 
c  100,  and  the  9th  section  is  to  the  effect,  "  that  every  steam-vessel, 
when  meeting  or  passing  any  other  steam-vessel,  shall  pass  as  far  as 
may  be  safe  on  the  port  side  of  such  other  vessel"  —  there  is  no  am- 
biguity there — **  and  every  steam-vessel  navigating  any  river  or  nar- 
row channel  shsdl  keep  as  far  as  practicable  to  that  side  of  the  fair- 
way or  middle  of  such  river  or  channel  which  lies  on  the  starboard 
side  of  such  vessel."  This  is  perfectly  clear ;  but  then  follow  these 
important  words,  which  I  do  not  hesitate  to  say  are  attended  with 
great  ambiguity :  "  due  regard  being  had  to  the  tide,  and  to  the  posi- 

other  yessel ;  and  eyeiy  Bteam-yessel  navigating  any  riyer  or  narrow  channel  shall 
keep  as  far  as  practicable  to  that  side  of  the  fsdrway  or  mid-channel  of  such  river  or 
channel  which  lies  on  the  starboard  side  of  such  vessel,  due  regard  being  had  to  the 
tide,  and  to  the  position  of  each  vessel  in  such  tide ;  and  the  master  or  other  person 
having  the  charge  of  any  such  steam-vessel,  and  neglecting  to  observe  these  regula- 
tions, or  either  of  them,  shall  for  each  and  every  instance  of  neglect  forfeit  and  pay  a 
sum  not  exceeding  50/." 

Stat  14  &  15  Vict.  c.  79,  s.  27.  **  Whenever  any  vessel  proceeding  in  one  direction 
meets  a  vessel  proceeding  in  another  direction,  and  the  master  or  other  person  having 
charge  of  either  such  vessel  perceives  that  if  both  vessels  continue  their  respective 
courses  they  will  pass  so  near  as  to  involve  any  risk  of  a  collision,  he  shall  put  the  helm 
of  his  vessel  to  port,  so  as  to  pass  on  the  port  side  of  the  other  vessel,  due  regard  being 
hid  to  the  tide  and  to  the  position  of  each  vessel  with  respect  to  the  dangers  of  the 
channel,  and,  as  regards  sailing  vessels,  to  the  keeping  of  each  vessel  under  command ; 
and  the  master  of  any  steam-vessel  navigating  any  river  or  narrow  channel  shall  keep 
as  &r  as  practicable  to  that  nde  of  the  fadrway  or  mid-channel  thereof  which  lies  on 
the  starboard  side  of  such  vessel ;  and  if  the  master  or  other  person  having  chame  of 
any  steamrvessel  neglect  to  ol»erve  these  regulations,  or  either  of  them,  he  shall  for 
every  such  offence  to  liable  to  a  penalty  not  exceeding  50i. 
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tion  of  each  vessel  in  such  tide."     If  it  had  been  said  simply  "  due 
regard  being  had  to  the  tide,"  I  think  we  should  have  understood  the 
meaning,  namely,  that,  under  circumstances,  it  might  have  been  per- 
mitted to  a  steam-vessel  to  deviate  to  that  side  of  the  channel  which 
lies  to  the  larboard.     But  then  follow  these  words,  <<  and  to  the  posi- 
tion of  each  vessel  in  such  tide."     The  question  really  comes  to  this, 
whether,  according  to  the  true  meaning  of  the  section,  there  is  given 
an  option  to  steam-vessels  proceeding  from  the  port  of  Liverpool,  for 
the  mere  purpose  of  convenience — not  necessity,  but  convenience — to 
deviate  from  the  act  of  parliament,  and  not  keep  the  starboard  side, 
namely,  the  Lancashire  side.     The  legislature  was  so  anxious  that  this 
clause  should  be  carried  into  effect,  that  it  is  enacted  in  the  13th  section, 
<'  that  if  any  damage  shall  arise  to  any  person  or  property  in  consequence 
of  the  non-observance,  as  respects  any  steam-vessel,  of  the  rules  con- 
tained in  the  two  enactments  relative  to  the  passing  of  steam-vessels, 
and  to  the  exhibiting  of  lights,  the  damage  shall  be  deemed,  in  the 
absence  of  proof  to  the  contrary,  to  have  been  occasioned  by  the  wil- 
ful default  of  the  master  or  other  person  having  charge  of  such  steam- 
vessel,  and  the  master  or  other  person  shall  be  liable  to  proceedings, 
both  civil  and  criminal."     If  we  are  not  satisfied  that  the  master  of 
the  Nimrod  had  sufficient  cause  for  not  keeping  on  the  starboard 
side  of  the  river,  he  has  not  proved  his  case.     In  the  act  of  parliament 
passed  last  session,  and  which  comes  into  operation  after  the  Slst  De- 
cember next,  the  words  '<  due  regard  being  had  to  the  tide,  and  to  the 
position  of  each  vessel  in  such  tide  "  are  taken  away,  and  the  role 
will  thus  become  imperative.     A  question  which  I  shall  feel  myself 
bound  to  put  to  you  —  and  I  do  it  after  some  consideration  —  will  be^ 
whether  you  thinkf  upon  the  whole  of  this  case,  there  are  any  circum- 
stances proved,  as  to  the  state  of  the  tide  or  otherwise,  which  rendered 
it  either  dangerous,  unseamanlike,  or  improper,  for  the  Nimrod  to 
have  kept  to  the  Cheshire  side  of  the  river,  where  she  was.     I  do  not 
know  that  it  will  be  necessary  to  give  a  decisive  answer  to  the  ques- 
tion, but  I  wish  the  parties  to  know  all  the  questions,  and  I  wish  the 
public  to  know  the  difficulties  of  the  case.     K  we  should  be  of  opinion 
that,  independently  of  all  other  facts  and  circumstances,  the  mmrod 
ought  not  to  have  been  on  the  Cheshire  side  of  the  river,  where  she 
was,  then  we  must  carry  into  effect  the  13th  section  of  the  act,  and 
hold  that  she  was  to  blame,  not  having  accounted  satisfactorily  for 
being  on  that  side  of  the  river. 

Upon  the  facts  the  damage  was  pronounced  for. 
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Brenchley  V.  Lynn.^ 

March  16,  1850. 

A  Codicil  revoking  all  Testamentary  Instruments  is  entitled  to  Pro- 
bate— Evidence  of  Execution. 

E.  Lynn,  a  married  woman,  in  virtue  of  certain  powers,  had  made 
and  executed  several  previous  testamentary  instruments.  On  the 
14th  May,  1847,  she  executed  a  codicil  in  the  following  words:  — 
"  This  is  a  codicil  to  the  last  will  and  testament  of  me,  E.,  the  wife 
of  the  Rev.  J.  L.,  of  C,  in  the  county  of  C,  clerk.  Whereas  I  have 
by  my  last  will  and  testament  in  writing,  or  by  some  instrument  in  the 
nature  of  a  will,  duly  executed  by  me,  and  made  in  pursuance  of  some 
power  or  authority  vested  in  me  by  my  marriage  or  some  other  set- 
tlement, appointed  and  disposed  oi  the  real  and  personal  estates  over 
which  I  have  a  power  of  disposition  by  will,  or  some  part  or  parts 
thereof,  to  or  in  favor  of  my  husband,  or  some  of  his  family ;  and 
whereas  I  am  desirous  to  revoke  and  make  void  my  said  will  and 
disposition  aforesaid,  and  to  die  intestate,  in  order  that  all  my  pro- 
perty, both  real  and  personal,  may  go  to  and  devolve  upon  my  heirs 
or  next  of  kin,  according  to  the  nature  and  quality  thereof,  the  same 

1  16  Jar.  226.  Subsequent  proceedines  in  this  case  have  made  it  desirable  now 
to  report  the  following  judgment,  which  is  taken  from  the  shorthand  writer^s  notes. 
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as  if  I  had  made  no  will,  and  had  died  utterly  intestate :  now,  there- 
fore, I,  the  said  E.  L.,  do,  by  this  instrument  in  writing,  revoke,  an- 
nul,^and  make  void  my  said  will  in  toto,  and  all  the  gifts,  disposi- 
tions, clauses,  and  directions  therein  absolutely,  so  that  I  may  die 
intestate  both  as  to  my  real  and  personal  estate.  And  I  make  and 
execute  this  codicil  or  instrument  in  writing  in  pursuance  and  in  exer- 
cise of  £dl  powers  and  authorities  whatsoever,  which  can  enable  me 
to  make  the  revocation  aforesaid,  and  make  this  a  valid  instru- 
ment and  disposition.  In  witness  whereof  I  have  at  the  foot  hereof 
signed  my  name,  the  14th  May,  1847."  This  codicil  was  propounded 
by  the  sister  and  only  next  of  kin  of  the  deceased,  claiming,  in 
default  of  appointment,  against  the  husband  and  other  persons,  ex- 
ecutors of  a  former  will. 

Addams  and  TwisSj  for  the  sister. 

Sir  X  Dodsofij  Q.  A.,  and  Bdrding^j  oontriu 

Sir  H.  Jennbr  Fust.  This  case  has  been  before  the  court  in  two 
previous  stages :  first,  upon  the  admission  of  the  allegation  pro- 
pounding the  paper  in  question  ;  and,  secondly,  on  the  admission  of 
a  responsive  allegation.  On  the  first  occasion  it  was  contended^that 
as  the  allegation  propounded  a  paper  merely  revoking  former  testa- 
mentary papers,  and  not  containing  any  disposition  of  the  property, 
the  paper  was  not  to  be  regarded  in  the  lignt  of  a  testamentary  in- 
strument, and  for  that  reason  it  was  argued  the  allegation  ought  to 
be  rejected.  I,  however,  was  of  opinion,  that,  as  the  instrument  pur- 
ports to  be  a  codicil,  though  simply  revoking  all  former  wills,  and  as 
it  contains  and  expresses  the  intention  of  a  testatrix  to  die  intestate, 
the  instrument,  on  the  face  of  it,  is  of  a  testamentary  character,  and 
as  such  would  be  entitled,  if  proved^  to  the  probate  of  the  court 
Afterwards  an  allegation  was  offered  on  behalf  of  the  husband  of  the 
testatrix,  in  opposition  to  a  grant  of  probate,  pleading  certain  matters 
in  connection  with  her  marriage  settlement,  and  also  circumstances 
firom  which  it  was  intended  that  the  court  should  infer  that  the  de- 
ceased, at  the  date  of  the  execution  of  the  paper  in  question,  had  not 
sufficient  understanding  to  know  that  the  paper  would  have  that 
effect  which  the  words  themselves  import.  I,  however,  was  of  opi- 
nion that  the  matters  pleaded  in  reference  to  the  settlement  were 
irrelevant,  and  that  it  was  not  sufficient  to  plead  the  want  of  mind, 
memory,  and  understanding,  in  the  absence  of  any  fact  to  lead  up  to 
the  incapacity  of  the  deceased ;  but  I  gave  the  learned  counsel  an 
opportunity,  which  was  declined,  of  pleading  facts,  should  there  be 
any,  from  which  I  might  justly  infer  the  incapacity  of  the  deceased. 
Such  were  the  preliminary  proceedings.  The  question  now  arises 
upon  the  evidence  in  support  of  this  paper,  which,  on  the  face  of  it, 
appears  to  have  been  duly  executed.  The  question  is,  whether  the 
testatrix  signed^  her  name  before  or  after  the  witnesses  subscribed. 
Respecting  the*  intention  of  the  deceased  there  can  be  no  doubt 
Whatever  may  have  been  the  extent  of  affection  and  regard  which 
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led  to  the  nnion  of  the  testatrix  with  Mr.  Lynn,  it  is  dear,  from  the 
evidence  of  Buddick,  who  had  been  for  some  time  in  the  family,  that 
that  extent  of  affection  did  not  continue.  It  appears  that  this  gen- 
tleman, who  was  in  possession  of  two  livings,  was  principally  resi- 
dent at  one,  leaving  his  wife  to  reside  at  the  other,  and  that  she  made 
frequent  complaints  of  that  circumstance,  considering  herself  treated 
as  a  lodger  in  her  husband's  house.  I  think,  assuming  the  facts  as 
stated  by  Ruddick  to  be  true,  there  is  no  very  strong  improbability 
that  this  lady  should  intend  to  revoke  her  former  testamentary  papers 
made  in  fetvor  of  her  husband.  But  be  that  as  it  may,  the  paper  pro- 
pounded does  most  expressly  declare  her  intention  that  the  former 
instruments  should  not  take  effect  The  former  will  and  codicils, 
which  are  very  numerous,  were  duly  executed  bv  the  deceased,  it  is 
said,  under  professional  advice  and  assistance.  Had  she  adopted  the 
same  course  in  respect  to  the  paper  propounded,  and  sent  for  Mr. 
Jamieson  or  some  other  person  to  attend  her,  instead  of  writing 
merely  for  the  form  of  a  codicil,  it  would  have  been  more  prudent 
I  think,  however,  considering  the  knowledge  the  deceased  must  have 
gained  by  the  execution  of  thirteen  or  fourteen  different  testamentary 
papers,  the  presumption  primd  facie  is,  that  she  would  follow  the 
example  previously  set  by  her  professional  adviser,  and  execute  this 
testamentary  instrument  in  the  same  manner  that  the  others  had  been 
executed.  Although  it  is  certainly  true  that,  notwithstanding  a  pre- 
vious knowledge  of  the  right  mode  of  proceeding,  we  do  find  many 
instances  in  which,  with  that  knowledge,  the  execution  is  irregular, 
and  not  in  compliance  with  the  act  of  parliament,  yet  it  is  quite  clear 
that,  as  in  this  instance,  where  the  attestation  clause  records  the  re- 
quisites of  the  act  as  complied  with,  the  presumption  lies  the  other 
way— that  it  is  to  be  presumed,  unless  the  contrary  be  shown,  that 
the  execution  took  place  in  conformity  with  the  law.  The  law  affect- 
ing this  case  is  perfectly  clear ;  there  is  no  dispute  about  it  Should 
it  turn  out  that  there  is  clear  proof  that  the  witnesses  signed  before 
the  deceased  signed  her  name,  then  that  would  not  be  a  due  execu- 
tion of  the  ins^ment.  Let  us  see,  then,  the  account  given  of  the 
manner  in  which  the  instrument  was  prepared  and  executed.  Esther 
Ruddick,  who  had  lived  some  time  in  the  family  as  cook  and  house- 
keeper, states  that  the  deceased  and  her  husband  did  not  live  happily 
together.  She  says  in  her  evidence  on  the  fourth  article,  **  I  have 
often  heard  the  said  deceased  complain  of  her  husband's  treatment 
of  leaving  her  alone ;  and  she  has  told  me  that  if  he  left  her  alone  in 
that  way,  she  would  revoke  all  her  wills."  Here,  then,  is  positive 
proof  of  the  deceased's  intention  to  revoke  all  wills  —  not  simply  that 
she  would  die  intestate,  but  revoke  all  wills ;  and  the  effect  of  the 
paper  propounded  is,  that  all  previous  testamentary  papers  are  re- 
voked. "  Either  about  the  end  of  April  or  the  beginning  of  May, 
1847, 1  was  going  to  Penrith,  and  she  asked  me  if  I  knew  a  lawyer 
living  there.  I  told  her  I  knew  a  Mr.  Jamieson ;  and  she  asked  me 
if  I  would  take  a  letter  for  her.  I  told  her  I  would,  and  I  did,  and  I 
left  the  letter  with  Mr.  Jameison  at  the  time,  and  promised  to  call 
again  for  the  answer.  In  about  an  hour  and  a  half  I  called  again, 
VOL.  IX.  48 
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and  he  gave  me  a  sealed  letter,  which  I  was  to  £[ive  to  Mrs.  Lynn. 
When  I  went  home  the  deceased  asked  me  if  I  had  sot  it  done  for  her 
and  what  his  charge  was.  I  then  gave  her  the  seaied  letter/'  and  so 
forth.  Such  is  the  manner  in  which  the  instructions  were  conveyed 
to  the  deceased,  who  was  entirely  unacquainted  with  Mr.  Jamieson, 
and  he  with  her.  Mr.  Jamieson  states  that  the  purport  of  the  letter 
he  received,  now  lost,  was,  that .  he  should  draw  up  an  instrument 
revoking  any  will  or  codicil  or  other  document  Mrs.  Lynn  might  have 
previously  signed ;  and  he  states  that  he  prepared  an  instrument  in 
accordance  with  those  directions.  Mr.  Jamieson  states — ^  I  said  to 
Ruddick,  '  Unless  this  paper  is  properly  executed  by.  Mrs.  Lynn,  all 
that  I  have  done  will  go  for  nothing ; '  and  I  then  told  her  it  must  be 
executed  in  this  manner — ^Mrs.  Lynn  must  sign  her  name  at  the 
foot,  (pointing  to  the  place  where  she  was  to  sign,)  and  she  must  sign 
it  in  the  presence  of  two  witnesses,  and  the  two  witnesses  must  sign 
their  names  here,  (pointing  to  the  place  where  they  were  to  sign.) 
When  Mrs.  Lynn  has  signed  her  name  in  the  presence  of  the  two 
witnesses,  they  must  then,  before  they  leave  her  presence,  sign  their 
names,  (pointing  to  below  the  attestation  clause.)  If  all  this  is  not 
done,  the  instrument  will  be  of  no  use.'  I  repeated  this  two  or  three 
times,  and  Ruddick  stated  she  perfectly  understood  me."  So  far, 
then,  as  Mr.  Jamieson  was  concerned,  special  cautions  were  given  to 
the  witness,  Esther  Ruddick,  as  to  the  mode  in  which  the  paper  was 
to  be  executed.  It  is  certainly  true,  that  there  is  no  evidence  to  be 
found  in  the  case  that  those  instructions  were  communicated  by 
Ruddick  to  her  mistress.  I  must,  therefore,  in  the  absence  of  evi- 
dence, take  it  for  granted  that  special  instructions  and  cautions  w&e 
communicated  by  Ruddick  to  Mrs.  Lynn.  I  wUl  now  return  to  the 
evidence  of  Ruddick,  to  see  how  Mrs.  Lynn  proceeded  when  the 
packet  from  Mr.  Jamieson  was  given  to  her.  Ruddick  says — ^  She 
took  the  packet  and  put  it  into  her  pocket-book,  and.  put  that  into 
her  pocket  A  few  days  after  this,  about  the  beginning  of  May,  the 
deceased,  who  had  sent  for  Catherine  Dawson,  who  had  formerly 
lived  in  her  husband's  service,  requested  me  and  Catherine  Dawson 
to  witness  her  revocation,  as  she  called  it ;  at  the  same  time  the  de- 
ceased produced  the  paper  which  I  had  given  her,  fit)m  her  pocket- 
book.  She  told  us  it  was  a  revocation  of  her  last  will  and  testament" 
Now,  the  deceased  knew  the  necessity  of  having  two  witnesses 
present  at  the  execution  of  the  instrument,  for  she  sent  for  Catherine 
Dawson  to  attend  as  a  second  witness.  "  I  think  Catherine  simed 
first,  I  then  signed  my  name,  and  I  think  Mrs.  Lynn  then  signed  her 
name."  The  only  fact  here  plainly  spoken  to  by  Ruddick  is,  that  she 
signed  her  name  after  Catherine  Dawsoa;  the  rest  is  all  "I think." 
"  I  remember  the  deceased  observing,  *  What  a  bad  pen  it  is.'  I 
recollect  distinctly  she  took  the  pen  I  had  used,  and  made  the  obser- 
vation I  have  just  mentioned."  This  might  have  been  a  strong  cir- 
cumstance undoubtedly  to  fix  the  recollection  of  the  witness,  if 
nothing  else  had  occurred  during  the  execution  to  which  it  could  have 
applied ;  but  according  to  the  witnesses,  the  date  was  inserted  either 
before  or  after  the  execution ;  therefore,  the  observation  of  the  de- 
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ceased,  in  reference  to  the  quality  of  the  pen,  may  have  been  made 
on  her  taking  the  pen  from  Ruddick,  after  she  had  subscribed,  for  the 
purpose  of  inserting  the  date,  and  not  for  the  purpose  of  making  her 
signature  to  the  instrument.  She  says,  ^<  I  remember  we  all  three 
were  present  together,  and  we  all  signed  one  after  the  other,  and  I 
think  Mrs.  Lynn  signed  last,  but  it  was  air  signed  before  we  left  thc^ 
room."  Now,  surely,  there  is  nothing  very  positive  in  this ;  it  is 
merely  ^  I  think."  "  After  the  will  was  signed,  she  asked  Catherine 
when  she  would  take  it  to  Mrs.  Parkes,  at  Ambleside.  Mrs.  Parkes 
is  an  old  servant  of  Mrs.  Brenchley's  family,  and  is  housekeeper  to 
her.  Catherine  said  she  could  take  it  any  day ;  and  the  deceased 
gave  her  the  paper,  having  first  sealed  it  up  in  a  letter,  and  Catherine 
promised  to  take  it  the  next  day."  Then  she  goes  on  to  depose  to 
the  perfect  capacity  of  the  deceased,  and  to  the  secrecy  which  was 
enjoined,  in  which  both  the  witnesses  agree.  So  far  Buddick  gave 
her  evidence  before  she  had  seen  the  paper ;  but  afterwards,  in  ac- 
cordance with  the  usual  course,  the  paper  was  produced  to  her,  and 
then  she  says,  ^<  I  have  now  inspected  the  script  marked  No.  1,  an- 
nexed to  the  affidavit  as  to  scripts,"  and  so  forth.  She  describes  the 
paper,  and  adds,  ^  That  is  the  very  paper  I  saw  the  deceased  sign. 
I  recognize  it  by  my  signature,  ^  Esther  Ruddick,'  to  it.  I  remember 
the  deceased  observing  that  she  must  date  it,  and  I  think  she  put  the 
date  in  before  we  signed  our  names ;  but  I  cannot  help  thinking  the 
deceased  must  have  signed  after  I  had  sighed  my  name :  she  did  it." 
What  the  words  "she  did  it"  mean,  I  do  not  exactly  know.  The 
witness  may  have  intended  to  depose  simply  to  the  fact  that  the  tes- 
tatrix did  sign  her  name,  or  she  may  have  intended  to  go  further,  and 
state  that  the  testatrix  signed  after  the  witnesses  had  subscribed. 
After  all,  what  is  the  evidence  of  this  witness  but  loose  recollection? 
Nothing  certain  is  to  be  collected.  Even  after  she  had  inspected  the 
paper,  she  says,  "  I  remember  the  deceased  observing  that  she  must 
date  it,  and  I  think  she  put  the  date  in  before  we  signed  our  names ; 
but  I  cannot  help  thinking  the  deceased  must  have  signed  after  I  had 
signed  my  name."  This  amounts  to  nothing  more  than  a  strong 
impression  that  this  was  the  order  in  which  the  transaction  took  place. 
There  is  nothing  like  certaintv.  It  is  in  every  part  of  the  transaction, 
"  I  think,"  and  "  I  think,"  with  the  exception  of  the  observation  made 
by  the  deceased,  at  some  stage  of  the  transaction,  as  to  the  badness 
of  the  pen.  Upon  this  witness's  testimony,  therefore,  the  question  at 
issue  is,  as  it  appears  to  me,  left  open.  The  second  witness  in  order 
of  examination  is  Catherine  Dawson.  She  says,  "  The  deceased 
told  me  she  wanted  me  to  sign  a  paper,  which  she  took  out  of  a 
small  desk  that  was  always  on  the  table.  She  told  me  it  was  a  codi- 
cil to  her  last  will  and  testament,  to  revoke  all  her  former  wills.  She 
then  gave  me  the  paper,  and  told  me  where  to  sign  my  name,  and  I 
signed  my  name.  I  then  made  way  for  Esther  to  sign  her  name,  and 
then  Mrs.  Lynn  took  the  paper,  and  she  signed  her  name.  I  am  not 
sure,  but  I  think  I  saw  her  put  in  the  date  as  well ;  however,  she  did 
not  sign  her  name  until  after  we  had  signed  ours."  Both  the  wit- 
nesses, therefore,  before  they  saw  the  paper,  had  the  same  impression 
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on  their  minds,  that  they  subscribed  before  the  deceased  signed  ber 
name.  If  this  were  so,  undoubtedly  the  will  would  not  be  duly  exe» 
cuted;  but,  from  what  afterwards  appears  in  the  evidence  of  ttiis 
witness,  the  propriety  is  clearly  shown  of  producing  the  instroment 
respecting  which  witiiesaes  are  deposing,  in  order  that  tbey  may,  by 
the  sight  of  the  paper,  be  enabled  either  to  confirm  or  correct  th^r 
previous  deposition.  The  witness  continues — ^  I  distinctiy  remem* 
ber  we  were  all  present  at  the  time,  and  we  signed  in  each  other's 
presence,  and  before  either  of  us  left  the  room.  After  it  was  signed, 
she  folded  it  up,  and  asked  me  if  I  would  take  it  to  Ambleside,  and 

r' ve  it  to  Mrs.  Parkes,  her  sister,  Mrs.  Brenchley's  housekeeper,  which 
promised  her  to  do,  and  the  next  day  she  gave  me  a  packet  and  a 
letter  for  Mrs.  Parkes,  which  I  delivered  to  Mrs.  Parkes,  and  she  wrote 
a  reply,  which  I  delivered  to  the  deceased.  After  we  had  signed  the 
will,  the  deceased  expressly  desired  us  not  to  teU  aiwbody  what  we 
had  been  doing.  I  have  kept  many  secrets  for  Mrs.  Lynn,  and  I  did 
this,  for  I  did  not  tell  anybody."  ^  The  deceased  was  at  the  time  of 
perfectly  sound  mind,  as  much  as  I  am  at  this  moment  She  was 
put  out  by  ber  husband,  but  hen  mind  was  as  perfect  as  it  could  he, 
X  cannot  recollect  the  day  of  the  month,  but  I  am  certain  it  was  last 
May  two  years."  At  this  stage  the  script  was  shown  to  the  witnees, 
and  then,  after  identifying  it,  she  says,  ^  I  remember  the  deceased 
telling  me  where  I  was  to  sign,  and  telling  Estiier  to  sign  under  me, 
and  she  then  observed,  ^  And  I  must  not  sign  in  the  same  plaoe^'  and 
then  I  saw  her  sign.  I  now  distinctly  recolkot  that  the  said  deceased 
wrote  something  bef<»6  we  signed  our  names,  and  I  have  no  doubt  it 
was  her  signature,  because,  aSter  we  had  signed,  I  distinctiy  remem- 
ber the  deceased  saying  that  it  was  not  dated"  —-that  she  distinctiy 
remembers— **  and  she  must  have  put  in  the  date  after  we  had 
signed."  That  may  or  may  not  be  a  good  reason,  but  she  distinctiy 
recollects  —  she  has  no  doubt — that  she  saw  her  sign,  in  fact,  *^  be- 
fore we  signed  our  names."  She  bad  previously  sworn  she  saw  her 
sign,  but  now  she  swears  <<  she  must  have  put  in  the  date  after  we  had 
signed,  and  that  was  all  she  did  after  we  had  signed.  In  fact,"  con- 
tinues the  witness,  *'  I  was  so  flurried  at  first,  I  did  not  distinctiy  re- 
member, but  when  I  saw  the  paper,  I  then  recollected  all  the  business." 
So  that,  upon  the  sight  of  the  paper  itself,  this  witness  deposes  to  the 
fact  that  she  does  recollect  the  whole  of  the  business.  The  date  does 
appear  to  be  inserted,  the  14th  May,  1847 ;  and  the  names  of  Cathe- 
rine Dawson  and  Esther  Ruddick  are  subscribed  as  attesting  the  exe- 
cution of  the  codicil,  which  has  the  name  of  the  deceased  signed  at 
the  foot.  Such  is  the  account  given  by  the  witnesses  of  the  whole 
course  of  the  transaction.  The  first  witness  exanuned,  Esther  Bud- 
dick,  thinks  that  the  deceased  signed  after  them,  and  persbts  rather 
in  that  as  being  the  impression  on  her  mind,  even  after  she  had  seen 
the  instrument.  She  speaks  of  the  insertion  of  the  date,  but  thinks 
that  was  made  before  they  signed  their  names.  But  the  witness, 
Catherine  Dawson,  when  she  had  seen  the  paper,  although,  in  the 
first  instance,  she  deposed  as  to  the  course  of  the  transaction  to  the 
same  efiect  as  Ruddick,  yet,  after  seeing  the  paper,  she  says,  <<  I  thea 
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xecollected  all  the  business ;"  and  all  the  deceased  did,  after  the  wit- 
nesses signed,  was  to  insert  the  date  in  the  will.  What,  then,  is  the 
effect  of  this  evidence  ?  It  was  contended,  that  the  court  must  be 
satisfied  beyond  all  doubt,  that  this  codicil  was  executed  by  the  de- 
ceased in  due  form,  that  she  had  signed  her  name  in  the  presence  of 
the  two  witnesses,  and  that  the  two  witnesses  afterwards  signed 
their  names,  and  attested  the  execution  in  the  presence  of  the  de- 
ceased. I  confess,  in  my  mind  I  have  very  little  doubt  what  was  the 
real  course  of  the  transaction.  I  have  very  little  doubt,  looking  at  all 
the  circumstances  of  the  case,  seeing  the  deceased  had  previously  ex- 
ecuted thirteen  or  fourteen  instruments,  in  reference  to  the  marriage 
settlement  under  the  immediate  superintendence  of  her  professional 
advisers — I  say  that  circumstance  must,  at  least,  have  impressed 
upon  her  mind  the  propriety  of  executing  the  instrument  in  a  formal 
manner.  But  that  is  not  aU;  she  sent  to  a  solicitor  for  a  form  and 
instructions,  to  enable  her  to  carry  into  effect  her  intention  to  revoke 
all  the  former  instruments.  Is  not,  then,  the  presumption  strong 
that  the  deceeised  would  take  the  right  course  in  executing  the  codi- 
cil in  question  ?  I  cannot  conceive  that  any  presumption  to  the  con- 
trary arises  from  the  appearance  of  the  paper.  Is  this  presumption  to 
be  repelled  by  the  mere  loose  recollection  of  witnesses,  whether  they 
did  or  did  not  sign  their  names  before  the  deceased  had  signed  hers  ? 
The  presumption  is,  in  all  cases  when  on  the  face  of  an  instrument 
the  name  is  signed  in  the  proper  place,  and  that  is  attested  by  two 
witnesses,  that  all  has  heeB  rightiy  done.  True  it  is,  those  circum- 
stances are  not  conclusive.  The  onus  probandi  is  upon  the  person 
who  sets  up  the  instrument ;  but  in  a  case  where  the  testatrix  had 
previously  executed  a  multitude  of  testamentary  papers  with  reference 
to  a  settlement,  and  had  recourse  to  a  professional  gentieman  to  pre- 
pare the  paper  in  question,  who  gave  special  directions  as  to  the  mode 
of  execution,  and  we  find  the  testatrix  exceedingly  careful  in  pointing 
out  to  the  witnesses  the  spot  where  they  must  sign  their  names,  the 
presumption  is  very  strong  that  the  instrument  was  duly  Qpcecuted. 
I  have  no  doubt  the  transaction  did  take  place  in  the  manner  in 
which  it  was  intended  to  take  place,  and  in  compliance  with  the  re- 
quisites of  the  statute.  Grievous  indeed  would  be  the  state  of  the 
law,  if,  upon  the  loose  recollection  of  witnesses  as  to  the  order  in 
which  the  execution  took  place,  the  intentions  of  the  testatrix  were  to 
be  defeated.  Difficulties  must  arise  in  many  cases  where  witnesses 
are  deposing  after  a  very  considerable  period  of  time  from  the  trans- 
action in  question.  Where  both  attesting  witnesses  positively  declare 
that  they  did  not  sign  their  names  tiU  after  the  deceased  had  signed, 
the  case  is  conclusive,  unless  there  be  evidence  to  contradict  them. 
Where  the  witnesses  differ,  the  court  must  judge  which  is  the  more 
likely  to  be  correct  in  the  account  given.  Where  the  witnesses  de- 
pose with  doubt  and  hesitation,  the  court  must  look  at  all  the  circum- 
stances, and  see  on  which  side  tl^e  preponderance  of  probability  rests. 
In  former  cases,  where  the  witnesses  have  deposed,  the  one  positively 
that  the  will  was  not  executed  in  his  presence,  and  the  other  as  posi- 
tively declared  that  it  was,  the  court  has  given  the  preponderance  to 
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the  witness  deposing  affinnatively,  in  accoidance  with  the  fact  set 
forth  in  the  attestation  clause.  Here,  both  witnesses,  in  the  first  in- 
stance, considered  the  transaction  to  take  place  in  the  manner  they  at 
first  represented ;  but  the  second  of  the  witnesses  positively  dedaves, 
after  seeing  the  paper,  that  she  distinctly  remembers  that  the  date,  and 
not  the  signature  of  the  testatrix,  was  mserted  after  they  subscribed, 
and  she  accounts  for  her  previous  mistake  by  stating  she  was  at 
first  flurried.  Under  these  dreumstances,  I  am  dearfy  of  opinion 
that  the  court  is  bound  to  pronounce  for  the  validity  of  the  instni- 
ment  Accordingly  I  pronounce  for  its  validity,  and  decree  piobate 
of  it.  I  have  no  doubt  about  the  case,  not  the  least  in  the  wcrid.  I 
may  here  state,  I  have  no  reason  to  presume  that  the  witnesses  have 
not  given  what  they  thought  a  true  account  of  the  transaction,  though 
their  memories  have  fluctuated.  I  say  this  the  rather  because  tiie 
account  Ruddick  gives  of  the  grounds  on  which  the  paper  was  exe- 
cuted is  not  very  &vorable  to  Mr.  Lynn.  I  have  no  reason  to  sup- 
pose that  the  witnesses  have  been  tampered  with,  or  have  attempted 
to  conceal  the  real  cause  of  the  transaction.  I  inake  no  order  as  to 
costs.^ 


Spitty  t;.  Bayly  and  Sq^ttlsworth.^ 

January  27, 1851. 

Executors  of  Will  of  Married  Woman  refusing  to  propound — LUeS' 

tacy  —  Administratiofk 

C.  Spitty  died  in  March,  1848,  leaving  her  husband  surviving, 
from  whom  she  had,  since  September,  184/,  been  living  apart  under 
a  deed  <tf  separation.  She  was  not,  under  settlement,  by  consent  of 
her  husband,  or  in  any  other  manner,  empowered  to  appoint  or  dis- 
pose of  any  personal  matter  by  will ;  but  she  had  executed  an  instru- 
ment as  a  will,  by  which  she  bequeathed  certain  personal  estate,  and 
of  which  she  appointed  Messrs.  Bayly  and  C.  K  Shuttleworth  execu- 
tors. A  decree,  with  intimation,  was,  at  the  instance  of  the  husband, 
served  upon  these  gentlemen,  and  they  both  declared  they  did  not 
intend  to  propound  such  instrument 

Deane  moved  for  administration  of  her  personal  estate  to  be  granted 
to  the  husband,  as  under  an  intestacy. 

Dr.  LusHiNGTON.  I  apprehend,  that  wherever  property  is  settled 
upon  a  married  woman  for  her  separate  use,  she  has  the  power  of 

1  This  decision  was,  on  appeal,  affirmed,  with  costs. 

•  16  Jut.  92.  [In  the  six  Mowing  cases,  Dr.  Lushington  sat  for  Sir  H.  Jenner  Fust, 
who  was  absent  from  iUness.] 
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disposing  of  such  property  and  accumulatibns,  or  any  arrears  due  in 
respect  thereof,  independent  of  her  husband  That  doctrine  was 
established  in  FeUiplace  v.  Gorges^  1  Ves.  Jr.  46.  I  shall  not,  there- 
fore,  decree  this  administration  upon  ihp  ground  that  the  wife  had  no 
power  to  make  a  will,  but  upon  this  ground,  that  the  executors,*  who 
have  been  cited,  have  refused  to  propound  the  paper.  For  this  rea- 
son I  must  consider  that  this  instrument  is,  for  some  reason  or  other, 
deemed  to  be  mere  waste  paper,  and  of  no  legal  effect. 


In  the  Goods  of  C.  Spitty.^ 

January  27, 1851. 

Married  Woman -^  Separate  EitaU^^  Funeral  Escpenses —  Chsls. 

This  case  depended  upon  the  preceding.  In  April,  1851,  upon 
motion,  a  decree  issued  on  behalf  of  William  Shuttleworth,  reciting 
that  the  deceased  was  at  the  time  of  her  death  living  apart  from 
her  husband,  and  died  possessed  of  300/.,  savings  out  of  her  sepa- 
rate income,  and  that  such  separate  estate  was  indebted  to  William 
Shuttleworth  in  the  sum  of  6o/.  for  the  funeral  expenses  and  inter- 
ment of  the  deceased ;  and  citing  the  husband  to  accept  or  refuse  let- 
ters of  administration  of  such  estate,  or  show  cause  why  the  same 
should  not  be  granted  to  William  Shuttleworth  as  a  creditor.  This 
decree  was  served,  and  an  appearance  given,  and  the  preceding  mo- 
tion made,  when 

Addams^  on  the  part  of  William  Shuttleworth,  stated  the  facts,  and 
applied  for  costs  out  of  the  estate  of  the  deceased. 

Deane^  for  the  husband.  The  creditor  has  mistaken  his  remedy, 
and  should  have  proceeded  against  the  husband  at  law.  The  sepa* 
rate  estate  of  9  married  woman  is  not  liable  for  her  funeral  expenses, 
which  .the  husband  is  bound  to  pay.  Gregory  v.  Lockyer^  6  Mad.  90; 
Bertie  v.  Lord  Chesterfield^  9  Mod  31,  cited  in  2  Bop.  Husb.  &  Wife, 
245,  note.  The  decree  issued  on  ez  parte  motion  at  the  peril  of  the 
creditor. 

Dr.  LusHiNQTON.  It  is  not  denied  that  the  debt  was  incurred,  that 
payment  has  been  demanded,  and  that  the  debt  remains  unpaid  I 
am  bound  to  say  the  opposition  to  the  claim  for  costs  is  ungracious ; 
at  the  same  time,  if  well  founded  in  law,  I  must  be  bound  by  it  I 
am  asked  to  decide  a  somewhat  doubtful  point  of  chancery  law,*-* 
whether  a  man,  who  ex  necessitate  becomes  a  creditor  in  respect  to 

1 16  Jur.  92. 
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the  funeral  expenses  of  a  married  woman  possessing  separate  estate, 
is  bound  to  proceed  against  the  husband.  Suppose  the  husband  in- 
solvent or  in  Australia,  such  a  rule  would  be  very  inconvenient.  Can 
it  be  that  the  claim  is  of  such  a  nature  that  you  m^  not  go  against 
the  separate  estate?  What  is  the  authority?  First,  a  case  in 
9  Mod.,  with  respect  to  which  I  may  say  there  are  no  reports  upon 
which  less  reliance  can  be  placed  ;  and,  secondly,  I  was  very  properly 
referred  to  a  case  in  6  Mad.  in  which  the  order  was  made ;  but  the 
Vice- Chancellor  doubted  whether  the  order  ought  to  be  made.  Then, 
upon  a  mere  doubt,  am  I  in  this  case  to  hold  the  creditor  so  clearly 
in  the  wrong  that  he  is  not  entitled  to  his  costs,  and  that  in  a  case 
where  the  decree  issued  by  order  of  the  judge  ?     I  give  the  costs. 


Parlby  i;.  Parlby.^ 

January  27,  1852. 

14  4"  15  VicL  c.  99  —  Qross-ezamination  of  Party  in  the  Caiue. 

On  motion  the  cross-examination  of  the  partj  in  the  cause  maj  be  deferred  nntH  aU  the  wit- 
nesses upon  the  particular  pleading  have  been  dismissed. 

J.  E.  Parlby  died  intestate,  leavine;  S.  S.  Parlby,  alleging  'herself 
to  be  his  lawful  widow,  and  J.  R  Parlby,  his  brother,  who  denied  the 
interest  of  the  widow.  In  support  of  her  interest  an  allegation  was 
brought  in,  pleading  the  marriage,  cohabitation,  and  the  birth  of  child- 
ren ;  and  S.  S.  Parlby  was,  under  the  14  &  15  Vict,  c  99,  produced 
and  examined  as  a  witness  in  proof  of  the  allegation. 

Jenner  applied  for  an  order  directing  that  the  cross-examination 
should  not,  as  with  other  witnesses,  follow  immediately  upon  the  ex- 
amination in  chief  of  this  witness,  but  be  deferred  till  all  the  other 
witnesses  upon  the  allegation  had  been  dismissed.  The  interrogato- 
ries would  disclose  the  whole  of  the  brother's  case  to  the  other  party 
in  the  cause,  and  enable  her,  at  the  least,  to  keep  back  such  witnesses 
as  she  mi^ht  fear  to  expose  to  the  cross-examination ;  while,  on  the 
other  hand,  no  inconvenience  could  result  from  the  cross-examination 
being  deferred. 

Addams  did  not  oppose  the  application,  but  asked  the  court  not  to 
lay  down  any  general  rule. 

Dr.  LusHiNOTON.  I  am  glad  this  motion  has  undergone  some  dis- 
cussion, for  it  is  upon  a  subject  of  very  great  importance.  I  have 
bestowed  great  consideration  upon  it,  and  do  not  think  I  can  lay 
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down  any  general  mie  for  future  cases.  The  real  issue  in  the  present 
case  is,  whether,  at  the  time  of  the  fact  of  the  marriage,  this  lady  was 
or  was  not  a  spinster.  I  am  at  a  loss  to  conceive  what  interrogatory 
could  be  administered  to  her,  which,  by  disclosing  the  brother's  case, 
could  prejudice  him.  However,  I  must  guard  myself  against  any 
hasty  impression  with  respect  to  this,  as  it  is  possible  circumstances 
may  exist  within  the  knowledge  of  the  party  upon  which  I  can  form 
no  adequate  opinion.  As  to  the  new  act,  it  is  the  duty  and  the  dis- 
position of  the  court  to  carry  out  its  enactments,  but  m  its  ordinary 
practice  the  court  may  make  such  regulations  as  shall  best  secure  the 
administration  of  justice ;  and  as  some  inconvenience  may  perhaps 
follow,  if  the  case  is  at  once  disclosed  to  the  party  in  the  cause,  it  may 
be  safer  to  postpone  the  cross-examination,  taking  the  chance  of  the 
death  or  ilbiess  of  the  witness.  In  this  case,  therefore,  but  without 
laying  down  any  general  rule,  I  will  allow  the  examination  to  be 
deferred. 


In  the  Goods  of  Peter  Smith  ;  In  the  (Joods  of  E.  J.  L.  Cooper.^ 

Febraarj  14,  1852. 

1  Vict.  c.  26,  s.  9  —  Foot  or  End. 

In  these  two  cases  the  question  raised  on  motion  was,  whether  the 
will  was  signed  by  the  testator  at  the  foot  or  end  thereof.  The  judg- 
ment states  the  circumstances  of  each  case,  and  the  principle  upon 
which  the  judgment  was  founded. 

Dr.  LiTSHiNOTON.  I  have  thought  it  was  my  duty,  before  I  decided 
whether  these  were  good  and  valid  instruments,  entitled  to  probate, 
to  bestow  my  consideration  on  what  ought  to  be  the  true  construc- 
tion of  that  section  of  the  Wills  Act  which  must  of  course  govern 
and  decide  the  matter  now  before  me.  I  confess  I  had  very  little 
hope  that  any  reflection  I  could  bestow  on  the  subject  would  throw 
much  light  upon  it  Remembering  how  many  persons  have  pre- 
viously considered  what  ought  to  be  the  true  interpretation  of  this  en- 
actment^ I  am  not  so  vain  as  to  think  I  can  throw  much  light  upon 
it ;  still  I  am  desirous  of  showing,  that,  although  sitting  here  but  for 
a  short  time,  I  do  not  pass  over  instruments  of  this  description  with- 
out having  deliberated  on  this  subject,  and  endeavored  to  arrive 
at  the  best  conclusion  I  can  on  a  review  of  all  the  circumstances  of 
the  case.  Now,  it  appears  to  me  that  the  true  construction  of  the 
Wills  Act,  as  to  what  shall  amount  to  a  fulfilment  of  the  requisites  of 
the  9th  section,  is  difficult  to  determine.  The  question  as  to  what 
shall  be  a  fulfilment  of  the  requisites  of  the  9th  section  of  the  Wills 
Act,  with  respect  to  the  signature  of  the  testator,  is  one  of  daily  oc- 
currence, and  of  very  great  importance.     On  the  one  hand,  nothing 
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would  be  more  contrary  to  the  duty  of  a  court  of  justice  than  to  im- 
pair the  force  of  a  legislative  enactment  by  a  latitudinarian  construe* 
tion ;  on  the  other,  it  would  be  equally  against  the  intention  of  tiie 
legislature,  by  too  rigid  an  interpretation  of  the  words  of  the  statute, 
to  render  void  wills  when  the  requisites  of  the  statute  have  been  sub- 
stantially complied  with,  and  when  those  wills  do  not  contain  any  of 
those  faults  or  defects  which  it  must  have  been  the  intention  of  par- 
liament should,  for  sound  reasons,  render  them  inoperative.     In  a 
country  like  England,  where  the  power  of  testation  has  been  given  to 
so  wide  an  extent,  all  forms  must  be  intended  to  protect  the  light  so 
given,  and  to  secure  the  genuineness  and  authenticity  of  all  testa- 
mentary instruments,  and  not  to  restrict  the  right  of  testation;  and  if 
wills^  band  fide  made  by  testators,  are  defeated  from  want  of  observ- 
ing the  solemnities  required,  such  an  occurrence  is  an  evil  in  itself, 
but  an  evil  to  be  submitted  to,  because,  according  to  the  judgment 
of  the  legislature,  such  sacrifice  is  conducive  to  the  general  safety  and 
well-doing  of  the  right  of  testation.     In  construing  an  act  of  p!ariia- 
ment,  it  is  most  desirable,  where  practicable,  to  ascertain  the  reasons 
which  induced  parliament  to  pass  such  an  enactment,  and  where  that 
can  be  done  without  a  violent  construction,  to  give  such  a  meaning 
as  the  legislature  intended,  in  consequence  of  the  reasons  on  which 
the  act  passed.     Where  no  reason  can  be  ascertained  of  course  the 
words  must  be  followed  according  to  their  most  plain  and  obvious 
meaning.     In  the  judgment  I  am  about  to  pronounce  upon  these  two 
papers,  I  wish  it  to  be  most  distinctly  understood  that  I  have  not  the 
remotest  intention  of  departing  from  any  decision  of  the  Judical  Com* 
mittee  or  of  this  court     I  am  bound  to  follow  the  one,  and  I  should, 
indeed,  be  sorry,  occupying  this  chair  temporarily,  to  depart  from 
the   opinions  of  the  other.     If,  therefore,  in  pronouncing  the  pre- 
sent decision,  I  should  be  considered  by  any  so  to  depart  from  prior 
decisions,  I  beg  leave  to  declare  that  if  I  do  so,  it  is  an  involuntary 
eiTor,  and  not  the  result  of  intention.     Two  reasons  alone  have  been 
assigned  for  this  enactment,  that  the  will  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  some  other  person  in  his  presence, 
and  by  his  direction.     One  is,  that  a  signature  anywhere  might  not 
be  deemed  a  signature  within  the  meaning  of  the  act — a  very  wise 
provision,  considering  how  grievously  the  Statute  of  Frauds  was  at 
one  time  misconstru^  in  that  respect ;  I  mean  that  the  heading,  "  J, 
John  Thomas,"  at  the  beginning,  was  regarded  as  equivalent  to  sign- 
ing ;  and  considering  that  no  signature,  save  at  the  end,  could  attest 
what  was  the  conclusion  of  the  instrument     The  othor  leason,  if  I 
may  conjecture,  is  to  prevent  additions  to  instruments,  made  even  by 
the  testator  himself,  after  execution  —  a  very  good  reason,  but  an  in- 
efficient enactment  to  answer  the  object,  because  we  aU  know  that 
there  is  nothing  to  prevent  blanks  being  left  in  the  body  of  the  vrill, 
which  may,  if  the  testator  choose  to  run  ihe  risk,  be  filled  up  at  any 
su^equent  period.    But  though  the  enactment  in  itself  may  not  be 
sufficient  for  all  purposes  intended  to  be  effected,  and  though  it  may 
be  imperfect,  still  I  apprehend  it  should  not  be  shorn  of  its  full  efiect, 
so  far  as  it  does  extend,  to  remedy  any  mischief  of  subsequent  inser- 
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lions ;  and  therefore^  wherever  a  blank  is  left  before  the  signature, 
which  would  manifestly  be  calculated  for  the  reception  of  further  be- 
quests, that  signature  is  a  signature  within  the  mischief  against  which 
the  statute  provided,  and  the  will,  I  am  inclined  to  think,  is  not  enti- 
tled to  probate.  The  intention  of  the  testator  cannot  be  a  subject  of 
inquiry  dehors  the  instrument  itself.  We  can  only  look  at  the  instru- 
ment itself  to  understand  what  the  testator  meant,  intended,  or 
might  have  done.  If  the  act  produces  the  evil,  the  words  of  the  sta- 
tute must  be  adhered  to.  I  am  well  aware  of  the  extreme  difficulty 
of  finding  and  acting  up  to  a  principle  in  cases  like  these ;  but  surely, 
so  far  as  is  practicable,  we  ought  to  endeavor  so  to  do.  If  I  am  not 
prohibited  by  prior  decisions,  it  appears  to  me  to  follow,  from  this 
train  of  reasoning,  that  I  am  not  to  refuse  probate  to  a  paper  merely 
because  there  was  a  possibility  of  the  testator  affixing  his  signature 
on  the  side  where  the  dispositive  part  concluded ;  for,  if  this  was  the 
rule,  where  was  there  ever  a  will  so  closely  written  to  the  conclusion 
of  the  side  of  the  paper,  that  a  signature  might  not  be  inserted  ? 
Again,  suppose  the  attestation  clause  to  follow  on  the  same  side, 
and  the  testator  to  sign  against  the  middle  of  the  attestation  clause, 
and  yet  far  below  the  dispositive  part  of  the  paper,  no  one  doubts  the 
validity  of  this  execution ;  but  why  should  this  be  a  more  valid  ex- 
ecution than  a  signature  written  opposite  to  the  attestation  clause 
on  the  other  side  of  the  paper,  where  no  interval  of  any  extent  is 
left  on  the  preceding  side?  What  reason  is  there  for  this?  What 
principle  to  support  the  distinction?  Is  there  not  as  much  room 
for  fraud  in  the  one  case  as  there  is  in  the  other  ?  Surely,  if  I  may 
be  allowed  to  say  it,  we  have  not  dealt  fairly  altogether  by  this 
act ;  we  have  introduced  too  much  refinement  and  too  much  tech- 
nicality. We  have  busied  ourselves  with  discussions  as  to  the 
dispositive  part,  and  the  testimonium  clause,  and  the  attestation 
clause,  and  forgotten  that  this  was  a  statute  made  for  every-day  use 
•—for  the  whole  people  of  England,  literate  and  illiterate,  learned  and 
unlearned — for  wills  made,  not  merely  in  the  enjoyment  of  full  health 
and  strength,  and  vigor  of  body  and  mind,  but  wills  made  under  cir- 
cumstances the  most  opposite — wills  made  on  death-beds.  This  is  an 
act  to  remedy  admitted  evils,  and  it  ought  not  to  be  converted  into 
an  act  the  better  to  secure  intestacy.  Then  what  is  the  principle,  if 
I  may  venture  so  to  designate  it,  that  I  should  be  inclined  to  apply  if 
left  to  the  exercise  of  my  own  judgment,  to  the  interpretation  of  this 
act  ?  It  is  a  common-sense  meaning— a  meaning  intelligible  to  the 
great  mass  of  the  community  —  not  a  construction  elicited  by  inge- 
nious refinement,  or  founded  on  reasoning  from  technicalities,  which 
the  people  cannot  comprehend;  I  desiderate  a  construction  which 
may  bond  fide  carry  out  the  act,  and  afford  a  remedy  for  the  evils  in- 
tended to  be  prevented,  but  not  go  further.  To  reduce  this  principle 
into  practice,  I  am  inclined  to  consider  that  every  signature  to  a  will 
is  sufficient  in  law,  where  an  ordinary  person,  intending  bond  fide  to 
carry  out  the  directions  of  the  statute,  would,  in  conformity  with  the 
dictates  of  common  sense,  place  that  signature  —  not  attempting  to 
give  to  the  words  '^  foot  or  end  "  a  more  extended  meaning  than  this 
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«-  what  might  be  fairly  deemed  the  conclasion  of  the  will ;  not  hold- 
ing all  the  world  bound  to  know  what  we  know,  that  the  attestation 
clause  is  not  the  dispositive  part  of  the  will ;  taking,  however,  especial 
care  not  to  carry  this  too  far — taking  care  that  no  blank  be  left, 
either  intentionally  or  otherwise,  between  the  will  and  the  signatnie, 
on  which  it  could  reasonably  be  supposed  the  testator  intended  to 
write,  or  any  other  person  might  write  —  no  interval,  except  such  as 
roust  necessarily  occur  from  the  impracticability  of  writing  the  attesta- 
tion clause  on  the  same  side.  I  adhere  more  strictly  to  this  opinion, 
because  it  is  obvious  that  much  risk  of  mischief  may  occur,  where  all 
is  on  the  same  side  of  the  paper,  by  placing  the  attestation  clause  a 
little  lower  than  the  dispositive  part  of  the  will ;  and  I  must  declare^ 
that  in  such  a  case,  where  such  a  blank  was  purposely  left,  I  should 
doubt  the  validity  of  the  execution.  I  mean  to  pronounce  for  the 
probate  of  both  these  papers ;  but  before  concluding,  I  wish  to  show 
that  I  do  not.,  by  my  judgment,  infiringe  on  any  decided  case  in  my 
knowledge ;  for  there  may  be  cases  decided  in  this  court,  on  motion,  with 
the  result  of  which  I  may  not  be  cognizant  I  mean  more  especially 
not  to  infringe  on  two  cases,  which,  I  apprehend,  have  been  oonsider- 
ed  as  cases  of  considerable  importance  in  this  court— the  one,  the 
ease  of  Smee  v.  Bryevy  13  Jur.  289 ;  6  Moo.  P.  C.  404 ;  the  other,  the 
case  of  Mr.  ShadweWs  Willj  2  Robert  140.  Now,  in  the  case  of  Smee 
V.  Brper,  the  judgment  was  pronounced  by  the  Judicial  Committee ; 
but,  in  truth,  I  think  a  little  misapprehension  has  prevailed  as  to  who 
pronounced  that  judgment ;  not  that  it  is  of  any  importance,  but  I 
would  state  that  it  was  pronounced  by  the  late  Lord  Langdale.  He 
bestowed  on  the  question  the  greatest  consideration ;  and  I  need  not 
say  a  more  conscientious  judge  never  presided  in  any  court  of  justice. 
Before  the  judgment  was  given,  that  learned  judge  did  me  the  honor 
of  advising  with  me,  and  I  remember  well  what  his  observations  were ; 
how  anxious  he  was  to  lay  down  some  general  principle,  but  how 
strongly  it  occurred  to  his  mind  that  it  was  impracticable  so  to  do  — 
that  the  judgment  in  each  case  must  be  formed  firom  the  inspection 
of  the  paper  itself.  Perfectly  true  was  that  observation,  and  he  was 
very  anxious,  in  writing  this  judgment,  that  it  should  not  be  imagined 
to  go  beyond  the  circumstances  of  the  case  which  he  was  deciding; 
it  would  be  injustice  to  that  learned  judge,  as  it  would  be  to  any 
other  judge,  to  take  any  general  observations  which  may  have 
fallen  from  him,  unless  he  purposely  intended  them  to  constitute  a 
general  rule,  as  separate  and  distinct  from  the  drcnmstances  of 
the  case  under  consideration.  "Now,"  he  said,  "in  this  the  will 
of  the  testatrix,  Mary  Bateman,  is  written  on  three  sides  of  a  sheet 
of  foolscap  paper.  At  the  foot  or  end  of  the  third  and  last  side  of 
the  will  there  is  space  sufficient  to  have  received  the  signature  of  the 
testatrix,  and  also  the  signatures  of  two  witnesses,  if  not  accom- 
panied by  an  attestation  clause,  formally  expressed.  But  neither  the 
testatrix  nor  the  witnesses  signed  on  the  third  side  of  the  will  imme- 
diately at  the  foot  or  end  thereof;  her  signature  is  found  about  half 
way  down  the  fourth  side  of  the  sheet  of  paper,  no  part  of  the  will 
being  immediately  above  it ;  and  with  the  signature,  about  the  mid- 
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Ae  of  ihe  fonrth  side,  is  an  attestation  clause,  formally  expressed, 
and  signed  by  two  witnesses-     The  vacancy  above  the  signature  on 
the  fourth  side  is  occupied  only  by  two  signatures  of  witnesses,  at- 
testing an  interlineation.  '*     He  says,  "  Is  this  will  properly  signed  ?  " 
Then  he  goes  on  to  state  that  it  might  frequently  happen  that  genu- 
ine  wills  would  be  defeated ;  but  the  court  must  consider  that  the  le- 
gislature, having  regard  to  all  probable  circumstances,  thought  it  best 
that  it  should  be  so.     "  Then,  ^  he  continues,  "  we  must  act  accord- 
ing to  the  rule  as  expressed  by  the  legislature,  founded  on  the  princi- 
ple that  it  is  more  important  to  maintain  the  integrity  of  the  general 
rule  than  to  give  eflfect  to  a  particular  will  at  the  risk  of  acting  con- 
trary to  the  intention  of  the  legislature,  and  depriving  the  public  of 
that  benefit  which  was  intendea  to  be  produced  by  the  generality  of 
the  rule.     On  applying  this  principle  to  the  present  case,  it  appears 
to  us  the  will  is  not  signed  at  the  foot  or  end. "     That  is  the  substance 
of  all  Lord  Langdale  has  said.     To  prevent   mistakes,  I  have  now 
with  me  the  original  will  upon  which  the  learned  judge.  Lord  Lang- 
dale,  commented.     I  entirelv  agreed  with  that  judgment,  and  I  en- 
tirely concur  in  it  now ;  and  if  I  thought  that  either  of  the  present 
cases  came  fairly  within  the  scope  of  that  judgment,  it  would  be  my 
bounden  duty  to  follow  that  judgment,  and  more  especially  as  it  was 
a  decision  of  the  Judical  Committee.     But,  first,  as  to  the  document 
itself,  it  was  possible  and  practicable  that  the  testatrix  might  have 
signed  her  name  at  the  conclusion  of  the  dispositive  part  of  the  will 
—  that  must  be  admitted ;  and  the  witnesses,  too,  might  have  cram- 
med in  their  signatures,  but  it  was  not  possible  to  have  inserted,  in 
any  ordinary  writing,  the  attestation  clause  itself     Then  what  was 
done  upon  that  occasion  ?     Instead  of  inserting  this  clause  at  the  com- 
mencement of  the  following  side,  as  to  leave  no  blank,  the  attestation 
clause  is   copied  nearly  half  way  down  the  paper,  leaving  a  blank 
of  not  less  than  four  inches  before  the   attestation  clause.      Then 
I  was  clearly  of  opinion,  with  Lord  Langdale,  that  that  could  not 
be  construed  to  be  an  execution  within  the  statute ;  I  was  clearly 
of  that  opinion,  because  the  mischief  intended  to  be  remedied  occur- 
red in  this  case,  in  which  a  large  blank  was  left,  and  a  fraud  might 
have  been  perpetrated.      For  this  cause  I  concur  in  that  conclusion, 
and  I  shall  follow  it —  follow  it  not  only  because  of  the  authority,  but 
because  I  am  of  that  opinion.     Now  comes  the  case  decided  by  Sir 
Herbert  Jenner  Fust.     That  will  also  I  have  thought  it  desirable  to 
have  in  court,  for  the  purpose  of  comparing  it  with  the  instruments 
which  are  immediately  the  subjects  of  the  present  discussion ;  that 
was  the  will  of  Mr.  Shadwell.     Now,  I  should  observe,  with  respect 
to  that  will,  that  I  think  it  would  be  doing  very  gross  injustice  to  Sir 
Herbert  Jenner  Fust  if  I  were  to  say  that  he  pronounced  any  decided 
opinion  upon  it,  for  the  reason  I  am  now  about  to  state.     He  said, 
"  The  question  is,  whether  the  will  is  signed  at  the  foot  or  end  ?     I 
cannot  say  that  it  is.     There  is  ample  space  for  the  signature  of  the 
testator  after  the  dispositive  part  of  the  will  on  the  second  page.     It 
may  be  cruel,  and  I  may  be  acting  contrary  to  the  opinion  of  some 
lawyers,  to  say  that  the  paper  is  not  signed  according  to  the  provi- 
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sions  of  the  statute,  but  I  consider  myself  bound  by  the  decision  of 
the  Judicial  Committee  in  Smee  v.  Bryer.  There  is  no  part  of  the 
will  on  the  third  page ;  I  cannot  consider  it  as  signed  at  the  foot  or 
end ;  therefore  I  reject  the  motion,  and  leave  those  interested  to  {mto- 
pound  the  paper  if  they  think  fit "  I  think  these  words  show,  that 
though  the  impression  of  the  learned  judge  was  that  the  will  was  not 
duly  executed,  yet  it  was  not  so  strong  but  it  was  possible  his  opinion 
might  have  been  changed  if  the  paper  had  been  propounded  in  solemn 
form,  and  arguments  had  been  addressed  to  him  calculated  to  produce 
a  different  conclusion.  But  be  that  as  it  may,  that  paper  is  not  the 
same  case  as  the  present,  although  it  approaches  it.  The  fact  is,  in 
that  paper  the  testator  appeared  not  to  have  intended  at  any  time  to 
have  had  a  formal  residuary  clause.  What  he  does  is  this :  he  finishes 
in  this  way  — "  I  appoint  R.  H.  Still  and  Edward  Donald  Cave  ex* 
ecutors. "  There  he  ends ;  and  there  is  room  unquestionably  for  the 
testator  to  have  inserted  the  line  which  he  puts  on  the  top  of  the  next 
page— -'^  Signed  by  me  in  the  presence  of  the  undersigned,  Louis 
Henrie  Shadwell. "  There  was  room  for  him  so  to  have  done  with- 
out any  difficulty  whatever ;  consequently  there  is  a  space  in  the  will 
which  is  not  wholly  accounted  for  by  the  circumstances  of  this  case ; 
though  I  am  bound  to  say  that  I  think  this  case  a  very  dose  run  in- 
deed. If  this  had  been  decided  on  a  very  deliberate  consideration,  it 
would  have  placed  me  in  a  very  considerable  doubt  upon  the  whole 
of  this  question.  But  be  that  as  it  may,  it  is  not  the  same  case  as 
the  present ;  it  differs  in  the  particulars  I  have  stated ;  therefore  I  do 
not  think  I  violate  the  authority  of  that  case.  My  last  observation 
on  that  case  was,  that  no  formal  attestation  clause  was  intended.  I 
must  now  look  to  the  documents  before  me  on  the  present  occasion ; 
that  is  to  say,  the  case  of  Edward  James  Lloyd  Cooper,  and  that  of 
Peter  Smith.  I  will  take  the  case  of  Peter  Smith  first  Now,  look- 
ing at  the  paper,  it  is  so  written  as  to  fill  up  entirely  the  whole  of  the 
first  side  of  the  paper — the  whole  of  it  I  do  not  say  that  a  signa- 
ture could  not  be  crammed  into  the  bottom  —  undoubtedly  it  could ; 
and  where  is  the  case  in  which  you  could  not  cram  in  a  signature  ? 
And  may  not  names  be  of  different  lengths,  and  handwriting  of  dif- 
ferent sizes  ?  How  are  you  to  measure  the  question  of  validity  ?  By 
the  question  of  the  possibility  of  cramming  in  a  signature  in  the  first 
side  ?  I  think  that  would  be  straining  the  statute,  and  making  it  be- 
come one  of  great  oppression.  Then,  that  being  so,  the  testator,  on 
the  next  side,  as  near  as  he  could  conveniently,  makes  a  regular  at- 
testation clause,  and  close  opposite  that  signs  his  name,  with  two 
witnesses.  I  am  very  clearly  of  opinion  that,  in  pronouncing  for  the 
validity  of  the  paper,  I  carry  the  act  into  execution  to  the  full  extent 
of  what  the  legislature  themselves  intended,  and  that  I  violate  no 
prior  decision  or  principle,  or  any  judgment  delivered  by  those  who 
have  presided  in  this  chair.  Now,  1  come  to  the  next,  and  that  is  the 
case  of  a  gentleman  of  the  name  of  "  Edward  James  -Lloyd  Cooper. " 
It  differs  in  this  respect — there  being  rather  a  larc^er  space  left  at  the 
bottom  of  the  second  side  than  there  was  on  the  first  side  in  the  case 
I  have  just  disposed  of;  and  certainly,  so  far,  there  is  greater  probabi- 
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lity  of  the  mischief  intended  to  be  remedied,  namely,  the  possibility  of 
subsequent  insertion.  But  was  this  left  either  with  a  view  to  subse- 
quent insertion,  or  is  it  wholly  unaccounted  for?  Because,  if  it  is 
not  satisfactorily  accounted  for,  I  admit  the  effect  would  be  to  inva- 
lidate the  signature  on  the  other  side.  What  is  obviously  the  result? 
The  result  is,  it  is  written  in  a  long  straggling  hand,  and  the  attesta- 
tion clause  follows  on  the  third  side.  It  is  clear  it  could  not  be  got 
in  on  the  second  side ;  therefore  the  blank  is  completely  accounted  for 
in  every  possible  way ;  because  it  is  obvious,  from  a  sight  of  the  pa- 
per, what  the  intention  was  in  going  on  with  the  attestation  clause  there. 
Then  follows  the  signature  of  the  deceased  at  the  bottom  of  the  at- 
testation clause,  and  then  come  the  signatures  of  the  two  witnesses. 
I  must  say,  in  my  opinion  it  is  signed  bond  fide^  at  the  conclusion 
of  the  will.  I  know  it  is  not  signed  at  the  end  of  the  dispositive  part 
of  the  will,  and  I  do  not  know  that  the  legislature  required  it  when  they 
used  the  words  <<  foot  or  end. ''  They  mean  to  use  these  words  in 
common  parlance ;  they  mean  what  the  ordinary  understanding  of 
mankind  would  believe  to  be  the  foot  or  end.  I  think  that  this 
paper  is  executed  so  as  to  come  within  the  rule  and  meaning  of  the 
statute.  Let  me  guard  myself  against  all  misconstruction.  If  there 
be  a  blank  left  which  cannot  be  accounted  for  on  the  face  of  the  paper 
itself,  that  would  not  be  sufficient ;  but  if  there  be  a  blank  left  which 
can  be  accounted  for,  by  reason  that  the  attestation  clause,  written 
in  the  same  hand,  could  not  be  got  in  I  should  not  reject  the  paper. 
I  will  state  another  case,  where  the  ordinary  clause  is  written  on  the 
same  side.  What  is  more  usual  than  to  write  a  littie  below  the 
attestation,  and  the  testator  signs  in  the  middle  of  the  circumflex  ? 
Does  any  one  here  say  that  would  be  an  invalid  execution  ?  Yet  it 
might  be  argued  that  it  was  a  signature  to  the  attestation  clause.  I 
have  endeavored,  in  pronouncing  for  these  papers,  to  chalk  out  some- 
thing Uke  the  principle.  I  have  been  unsuccessful,  but  I  have  not 
spared  my  own  pains  and  labor  to  effect  that  end.  I  will  conclude 
by  saying,  that  I  pronounce  this  opinion  with  g^reat  diffidence  and 
respect  to  those  who  may  differ  from  me,  but  I  do  think,  that  in  all 
these  cases  the  evil  the  legislature  intended  to  prevent  should  always 
be  borne  in  mind,  and  that  every  signature,  wherever  placed,  should  be 
sufficient,  although  a  blank  or  interval,  reasonably  accounted  for  by 
the  paper  itself,  appears. 


In  the  Ooods  of  J.  Thompson.^ 

Jannarj  28, 1852. 

Practice  —  Treasurer  ^^for  the  time  being  "  Executor. 

A  appointed  the  treasurer  for  the  time  beinff  of  an  institation  one  of  the  execaton  of  his 
mU,  and  a  residuary  legatee.  At  the  deau  of  A,  L.  H.  was  treasorer,  and  continued  so  for 
thirty  days  afterwards,  subsequent  to  which  he  applied  to  be  joined  in  the  probate.  On 
motion,  probate  was  decreed  to  L.  H.  jointly  with  the  otfaei:  executors. 

1 16  Jnr.  842. 
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The  testator,  by  his  will,  appointed  A,  B,  and  C,  and  ^^  the  treasur- 
ers for  the  time  being  "  of  six  charitable  institutions,  executors  and 
residuary  legatees  in  trust,  and  he  also  appointed  those  tieaaurers 
residuary  legatees  beneficially  as  to  one  third  of  the  residue  of  his 
estate.  He  died  on  the  17th  November,  1851 ;  and  on  the  3d  De- 
cember probate  of  his  will  was  granted  to  A  and  B,  C  having  died  in 
his  lifetime,  as  two  of  the  surviving  executors,  and  power  was  reserved 
of  making  the  like  grant  to  the  treasurers  for  the  time  being  of  the 
charities.  At  the  time  of  the  testator's  death,  L.  H.  was  the  treasurer 
of  one  of  these  charities,  but  he  resigned  that  office  on  the  17th  Decem- 
ber, and  another  treasurer  was  appointed  in  his  place.  The  other 
treasurers  were  so  at  the  time  of  the  testator's  death,  and  when  the 
motion  was  made.  All  six  applied  for  probate,  and  were  sworn,  and 
in  the  jurat  were  each  described  as  treasurers  of  their  several  respectiTe 
charities  at  the  time  of  the  testator's  death,  and  as  soch  the  executors 
named  in  his  wilL  The  question  was,  whether  L.  H.  or  his  successor 
was  the  person  entitled  to  the  grant.  There  was  no  clause  in  the 
will  limiting  the  office  of  executors  to  such  time  as  they  should  con- 
tinue serving. 

Deane  moved  the  court  to  decree  the  grant  to  pass  the  seal  in  the 
manner  described  in  the  jura4'  What  the  testator  may  have  intended 
is  one  thing ;  what  the  words  which  he  has  used  mean  is  aaother. 
Here  the  same  words  are  used  i^  the  appointment  of  executors  and  in 
the  bequest  of  the  third  of  the  residue.  Hence,  as  L.  H.  was  entitled 
to  his  share  of  the  residue  at  the  death  of  the  testator,  he  has  also  a 
right  to  be  held  an  executor.  Besides,  L.  H.  was  treasurer  for  many 
days  subsequent  to  the  death  of  the  testator,  and  he  was  so  when  the 
grant  was  made  to  A  and  B ;  during  all  this  time  he  might  have  come 
in  and  taken  the  grant  He  may  have  done,  as  an  executor  may  le- 
gally do  before  probate,  many  acts,  as  paying  and  receiving  debts, 
bringing  an  action,  or  filing  a  bill ;  and,  since  the  death  of  the  testator 
completes  the  executor's  title,  at  that  moment  his  office  begins,  and 
ihe  property  vests  in  him ;  the  probate  is  a  mere  authentication  of 
the  title ;  and  the  office  dates  from  the  time  of  the  death,  not  from 
the  grant.  This  court  will  not,  by  refusing  now  to  make  the  grant 
to  L.  H.,  defeat  the  acts  he  may  already  have  legally  and  properly  done. 

On  the  following  day. 

Dr.  LusHiNGTON.  Whatever  doubts  I  may  nave  entertained,  and 
still  entertain,  respecting  this  case,  how  far  a  person  appointed  exe- 
cutor, as  treasurer  of  a  society,  is  entitled  to  be  treated  as  an  executor 
when  he  ceases  to  be  such  treasurer,  I  do  not  feel  disposed  to  refuse 
this  grant.  The  case  is  a  very  peculiar  one,  looking  at  the  manner 
in  which  the  testator  has  bequeathed  his  property.  I  shall,  therefore 
let  the  motion  pass. 
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Laneuville  V.  Anderson.^ 

January  27,  1852. 

Domicile  —  Facts  —  Pleading, 

Where  the.  question  before  the  court  10  the  domicile  of  the  testator,  the  conduct  of  parties  to 
the  suit  subsequent  to  his  death  is  immaterial. 

An  article,  pleading  concealment  of  the  death,  struck  out  of  the  allegation. 

In  answer  to  the  alle^tion  pleading  the  French  domicile  of  the 
testator,  {"see  15  Jur.  850,)  an  allegation  was  brought  in,  pleading  a 
variety  ot  facts,  to  show  that  the  domicile  was  English.  The  thir- 
teenth article  pleaded  that  the  death  of  the  testator  was  concealed 
from  his  relations  and  friends  in  this  country,  and  that  no  communi- 
cation with  respect  thereto  was  made  till  after  an  attempt  had  been 
made  to  get  possession  of  the  property  in  this  country,  and  that  such 
communication  was  made  by  letter  written,  &c 

Jenner  and  Bayard  opposed  the  admission  of  the  allegation. 

Addams  and  IhoisSj  contra. 

Dr.  LusHiNGTON.  The  question  of  domicile  is  one  often  of  extreme 
difficulty,  both  as  to  the  fact  and  the  law ;  and  it  is  almost  impossi^ 
ble  to  say  what  circumstances  are  wholly  irrelevant,  since  the  fact 
may  depend  upon,  and  be  determined  by,  an  accumulation  of  minute 
facts  of  little  importance  in  themselves.  I  should,  therefore,  be  ex- 
tremely reluctant  to  exclude  from  ultimate  consideration  any  facts 
which  are  capable  of  being  legally  proved,  and  may  be  relevant  But 
with  respect  to  the  thirteenth  article,  I  am  at  a  loss  to  understand 
how  the  circumstances  there  pleaded,  taking  place  after  the  death  of 
the  testator,  can  affect  the  question  of  his  domicile.  It  is  said  that 
I  ought  to  admit  the  article  on  the  ground  of  its  disclosing  the  con- 
duct of  parties  in  this  suit ;  but  to  that  argument  I  cannot  accede  ; 
its  effect  would  be  too  remote.     I  must  reject  this  article. 


In  the  Goods  of  John  Morgan.^ 

Nbrember  25, 1851. 

Administration  limited  to  receive  and  invest  Dividends. 

Where  a  suit  respecting  the  testamentary  papers  of  the  deceased,  a  domiciled  Scotchman,  is 
pending  in  Scotland,  and  the  Scotch  court  has  appointed  a  person  oc/tntenm  judicial  factor 
and  executor  dative,  the  Prerogative  Court  will  not,  in  the  absence  of  necessi^,  crant  to 
such  a  person  a  general  administration  with  respect  to  money  in  the  public  funds,  out  only 
an  administration  limited  to  receive  and  invest  the  dividends  upon  the  stock. 

J.  Morgan,  a  domiciled  Scotchman,  died  in  August,  1850,  pos- 

116  Jur.  112.  2  16  Jut.  20. 
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scssed  of  considerable  property  in  Scotland  and  India,  and  about 
100,000/.  3/.  5^.  per  cent,  government  annuities.  In  1848  he  had  be- 
come "  of  infirm  mind,"  and  Mr.  Lindsay  was  duly  appointed  cwraloT 
boniSj  and  continued  to  discharge  the  duties  of  that  office,  by  receiving, 
managing,  and  accounting  for  the  property,  until  the  death  of  Morgui. 
The  deceased  left  several  testamenta^  papers,  in  which  he  had  named 
no  executor.  Soon  after  the  death  of  the  deceased,  Mr.  Lindsay  was 
duly  appointed  ad  interim  judicial  factor  of  the  deceased's  estates  and 
effects ;  and  subsequently  he  was,  for  the  purpose  of  better  preserving 
and  administering  the  said  estate,  appointed  executor  dative ;  and  he 
then  instituted  the  usual  and  necessary  proceedings  in  the  Court  of 
Session  in  Scotland,  in  order  to  determine  who  might  be  entitled  to 
the  real  and  personal  estate  of  the  deceased  under  the  said  testament* 
ary  papers,  or  an  intestacy.     These  proceedings  were  still  pending. 

Harding  applied  for  letters  of  administration  of  the  goods  of  the 
deceased  within  the  province  of  Canterbury  to  be  granted  to  Mr. 
Lindsay,  as  the  executor  dative,  limited  to  the  pendinc;  of  the  pro- 
ceedings in  the  Court  of  Session  in  Scotland,  in  order  that  the  stock 
and  dividends  arising  since  the  death  of  the  deceased  hiight  be  placed 
under  the  control  of  the  Court  of  Session,  by  which  court  they  must 
ultimately  be  distributed  or  administered.  He  cited  Yxtsca  v.  ly 
Aramburu^  2  Curt.  277.  Mr.  Lindsay  had  given  full  security  on  his 
appointment  as  executor  dative,  was  accountable  to  the  Scotch  court, 
and  had  no  personal  interest  in  the  estate  of  the  deceased.  The  ap- 
plication was  made  with  the  knowledge  and  consent  of  all  the  parties 
interested. 

Sir  H.  Jenner  Fust.  You  may  have  administration,  limited  to 
receive  and  invest  the  dividends ;  but  I  see  no  reason  for  admimsim- 
tion  in  respect  of  the  principal  fund.  In  the  case  cited  the  propaiy 
was  in  private  hands ;  here  it  is  in  government  securities.  There  is 
no  necessity  for,  and  no  advantage  can  result  from,  a  general  grant. 
I  shall  therefore  reject  the  motion.  The  parties  may  apply,  if  they 
think  fit,  for  a  grant  as  to  the  dividends. 

On  a  subsequent  day  administration  was  decreed,  limited  during 
the  dependence  of  the  proceedings  in  the  Scotch  court,  for  the  pur- 

Sose  only  of  receiving  and  investing  the  dividends  due  and  to  grow 
ue  on  the  stock. 


In  the  Goods  of  M.  Taylor.* 

KoTember  7,  1861. 

A  will  and  second  testdtaMsntaiy  paper  wore  written  on  the  same  elfteet  of  ptfeat ;  the  wiU  was 
dulv  executed,  but  the  other  paper  was  merely  signed  by  the  testatrix.  Probate  of  the 
will  alone  decreed. 

Paper  A,  beginning  with  the  words,  "  This  is  the  last  will  and  testa- 


1 16  Jur.  1090. 
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ment,"  &c.,  and  ending  with  the  words,  <<  Revoking  all  fonner  wills  by 
me  made,  I  do  declare  this  my  last  will  and  testament,"  and  having 
a  full  attestation  clause  as  for  a  will,  was  written  on  the  first  and 
second  sides  of  a  sheet  of  paper.  Paper  B,  beginning  with  the  words 
^  I  do  make  this  as  a  codicil  to  my  will,"  and  ending  with  the  same 
words  of  revocation  and  a  similar  attestation  clause  as  A,  was  written 
on  the  third  side  of  the  same  sheet  of  paper.  The  deceased  signed  A 
and  B  on-  the  same  occasion,  in  the  pre^^ce  of  two  witnesses,  who 
subscribed  A  only.  Neither  paper  was  dated.  There  was  nothing 
in  the  disposition  of  the  property  to  make  the  two  inconsistent 

R.  Phmimore  moved  for  probate  of  A  and  B,  as  together  contain- 
ing the  will. 

Sir  H.  Jenner  Fust.  I  cannot,  on  motion  certainly,  decree  pro- 
bate of  B,  which  has  not  the  names  of  any  subscribing  witnesses. 
The  fact  of  its  being  written  on  the  same  sheet  of  paper  as  A  does 
not  alter  that  fact     Decree  probate  of  A  only. 


Bbenchley  v.  Ltnn.^ 

Janaaiy  30  and  March  14,  1852. 

Married  Woman? s  Witt — No  Executor  named — Administration  to  go 
accordinff  to  Interest  under  the  Paper — Pleadings. 

A  married  woman  made  a  codicil  revoking  all  other  testamentary  instraments,  and  declaring 
her  intention  to  die  intestate,  and  appointing  no  executor.  In  default  of  appointment,  the 
property  over  which  she  had  a  power  of  disposition  went  to  her  next  of  kin :  — 

Heldy  that  a  sister,  as  next  of  kin,  was  entitled  to  administration  with  the  will  annexed,  in 
preference  to  the  husband. 

The  interest  of  the  husband  was  set  up  in  act  on  petition ;  no  answer  was  given  in  on  be- 
half of  the  sister,  but  a  prayer  made  that  the  husband's  act  be  rejected : — 

//e2t/,  that  the  act  should  have  been  answered. 

[HugkeB  V.  7Wn«r,  4  Hagg.  R.  30,  explained. — Eds.] 

This  case,  remitted  from  the  Privy  Council,  was  now  brought  be- 
fore Dr.  Lushington,  (sitting  for  Sir  H.  Jenner  Fust,)  as  to  the  form 
in  which,  and  the  person  to  whom,  letters  of  administration  with  the 
will  annexed  should  be  granted.  The  points  upon  which  the  case  is 
intended  to  be  reported  are  fully  noticed  in  the  judgment. 

Sir  J.  Dodson,  Q.  A.,  and  Harding^  for  the  husband. 

Addams  and  Twiss^  contra. 

Cases  cited.     Barnes  v.  Vincent^  9  Jur.  260 ;  14  Jur.  233 ;  5  Moo. 


UeJur.  292.    ISee  16  Jur.  226. 
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P.  C.201;  Salmon  y.HapeSj  A  HBgg.  282)  TainaUY.Hankeyj2Moo. 
P.  C.  342 ;  and  Huffhes  v.  Turner^  4  Hagg.  30. 

Dr.  LvsHiNOTON.  In  order  to  bring  the  questions  which  arise  in 
this  case  clearly  under  consideration,  it  is  necessary  to  state  some 
of  the  leading  racts.  This  litigation  relates  to  the  property  of  Mrs. 
Lynn,  formerly  a  Mrs.  Elizabeth  Coare.  She  died  on  the  17th  April, 
1948,  leaving  her  husband  t^er  surviving,  and  no  children.  Under  the 
will  of  her  mother,  Mrs.  Minnet,  she  took  considerable  property,  and 
had  certain  powers  of  making  a  disposition  in  the  nature  of  a  wiJJ,  of 
such  propeity.  Prior  to  the  marriage  a  settlement  was  executed. 
There  was  no  issue  of  the  marriage,  as  I  have  already  stated.  All 
these  facts  I  may  call  common  to  both  parties.  Now,  what  have  been 
the  proceedings  in  this  case  ? 

The  cause  commenced  by  the  issuing  of  a  deciee  at  the  instance  of 
Mrs.  Brenchley,  described  as  the  sister  and  only  next  of  kin  of  the  de- 
ceased. That  decree  is  dated  the  22d  August,  1848,  and  it  recited 
that  Mrs.  Minnett  made  a  will ;  that  a  setuement  was  made,  dated 
the  2l8t  May,  1834 ;  that,  in  virtue  of  the  powers  contained  in  Mire. 
Minnett's  will  and  the  settlement,  the  deceased  made  a  will  and  vari- 
ous codicils,  and  appointed  Mr.  Hill  and  Mr.  Rackham  executors. 
The  decree  further  alleged,  that-,  under  and  by  virtue  of  the  before- 
mentioned  powers,  the  deceased,  on  the  14th  May,  1847,  executed  a 
further  will,  revoking  the  former  will  and  codicils,  but  did  not  appoint 
an  executor,  or  residuary  or  other  legatee.  According  to  the  words  of 
the  decree,  the  effect  of  this  paper  was  to  give  the  property,  over 
which  she  had  a  power  of  disposal  to  her  next  of  kin,  accordijig  to 
the  Statute  of  Distributions.  That  is  so  stated.  The  decree  then 
called  on  the  executors  to  see  the  codicil  to  be  propounded  proved  in 
solemn  form  of  law,  and  also  to  show  cause  why  administration,  with 
the  paper  of  14th  May,  1847,  should  not  be  granted  to  Mrs.  Brench- 
ley, the  sister  and  only  next  of  kin,  limited  to  the  right  and  interest 
of  the  deceased  to  all  such  personsd  estate  as  by  virtue  of  Mrs.  Min- 
nett's will,  or  otherwise,  she  had  a  right  to  dispose  of.  I  have  set  forth 
the  contents  of  the  decree  somewhat  fully,  because  I  think  it  will 
be  necessary  hereafter  to  discuss  it  more  particularly.  Mr.  Rackham, 
the  surviving  executor  in  the  previous  paper,  declined  to  interfere  in 
this  suit  various  testamentary  papers  were  brought  in.  An  ap- 
pearance was  given  for  Mr.  Lynn,  who  had  been  cited.  The  paper 
of  the  14th  May  was  propounded  in  an  allegation.  The  contents 
of  that  paper  iijay  be  very  briefly  stated.  See  afUe,  p.  ^i6^  where 
the  instrument  is  set  out  The  third  article  states  that  certain 
testamentary  papers,  namely,  a  will  and  seven  codicils,  were  made  by 
the  deceased.  In  the  fourth  article  it  is  alleged  that  Mrs.  Lynn,  hav- 
ing an  intention  to  revoke  and  make  void  all  such  former  wills  and 
codicils,  made  and  executed  the  paper  propounded  in  this  case. 
Now,  this  allegation,  I  see  from  the  proceedings,  was  opposed — 
upon  what  grounds  I  know  not ;  it  was  admitted,  and  three  witnesses 
were  examined  upon  it,  and  they  were  examined  solely  to  the  making 
and  execution  of  the  paper  itself.  An  allegation  was  also  given  in  on  the 
part  of  Mr.  Lynn,  which  was  rejected.    The  effect  of  this  allegation,  as 
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it  has  been  rejected,  perhaps  it  is  not  necessary  to  consider  immedi- 
ately, but  I  may  have  oocauon  hereafter  to  refer  to  it  The  cause 
then  came  on  before  the  Prerogative  Court  on  the  allegation  of  the 
pro<^r  for  Mrs.  Brenchky,  and  the  evidence  taken  thereon.  On 
the  part  of  Mrs.  Brencbley  the  court  was  prayed  to  pronounce  for  the 
fofce  and  validity  of  a  codicil  bearing  date  the  14th  May,  1847,  and 
to  decree  letters  of  administration  with  the  codicil  annexed  to  Mrs. 
Brenchley.  That  was  the  prayer.  The  decree  is  in  the  following 
terms: — "The  judge  having  read  the  evidence,  by  his  interlocutory 
decree  pronounced  for  the  force  and  validity  of  the  said  codicil  bear- 
ing date  the  14th  May,  1847,  but  made  no  order  as  to  costs."  Now, 
it  is  perfectly  clear,  from  a  perusal  of  that  decree,  that  it  does  not 
correspond  with  the  whole  of  the  prayer  which  I  have  already  stated. 
The  cause  was  appealed,  and  the  prayer  of  the  appellant  was  to  re- 
verse, of  the  respondent  to  affirm,  the  de(»ree,  such  as  I  have  stated ; 
but  the  judgment  was  affirmed.  The  first  consideration  is,  what  has 
been  done  by  Sir  Herbert  Jenner  Fust  and  by  the  Judicial  Commit- 
tee— what  I  am  now  precluded  from  considering,  and  what  I  am  at 
liberty  and  bound  to  deal  with.  Now,  there  can  be  entertained  no 
doubt,  that,  beyond  all  question,  I  am  bound  by  what  the  Judicial 
Committee  has  done ;  and  I  am  also  bound,  though  perhaps  not  so 
stringently,  by  all  that  Bir  Herbert  Jenner  Fust  has  done.  I  can 
neither  diminish  nor  enlarge  the  decrees.  I  have  only  to  construe 
them,  and  to  decide  matters  which  were  not  decided  by  them.  Now, 
reading  the  decree,  it  is  to  my  mind  most  abundantly  clear  that  it  left 
the  question  as  to  whom  the  administration  was  to  be  granted 
wholly  untouched.  I  cannot  ingraft  upon  the  decree  what  was  not 
in  it ;  but  it  was  said  in  the  course  of  the  argument  that  the  court 
may  vary  the  decree ;  and  in  some  instances,  no  doubt,  where  a  mis- 
take has  been  committed,  a  decree  may  be  varied  from  the  original 
minutes,  under  the  authority  of  the  court.  I  doubt  not  but,  under 
certain  circumstances,  that  may  be  done,  and  that  such  power  exists 
in  the  court,  but  not  under  the  present  circumstances,  for  the  court 
cannot  alter  a  decree  affirmed  by  the  Judicial  Committee.  Whatever 
may  have  been  the  error,  assuming  there  was  an  unintentional  omis- 
sion  in  the  court  below,  when  once  made,  and  the  decree  is  affirmed 
by  a  superior  court,  it  is  utterly  impossible  for  the  inferior  court  to 
make  the  slightest  alteration.  I  may  observe,  however,  that  if  I  had 
the  power,  I  have  no  evidence  to  satisfy  me  that  the  learned  judge  of 
the  Prerogative  Court  intended  to  dispose  of  the  question  to  whom 
the  administration  was  to  be  granted.  All  he  said  was,  taking  his 
words  literally,  "  I  pronounce  for  the  validity  of  the  paper,  and  decree 
probate."  Probate  is  the  general  term  used ;  the  meaning  is  as  clear 
to  my  mind  as  it  possibly  can  be ;  I  pronounce  it  is  entitled  to  proof: 
but  not  a  wcnrd  is  said  in  that  judgment  as  to  who  was  to  take  the 
grant;  and  the  registrar's  book  confirms  this  entirely.  I  am  clear, 
therefore,  that  the^question  to  whom  the  grant  must  pass  is  yet  to  be 
decided,  and  decided  according  to  the  principles  and  rules  applicable 
to  the  circumstances  of  this  case.  And  indeed  I  may  observe,  that 
though  both  probate  was  demanded  by  the  prayer,  and  also  the  grant 
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to  the  sister,  yet  these  are  in  themselves  two  separate  and 
subjects,  and  according  to  the  practice  of  the  court,  at  the  time  at 
least  when  I  practised  in  it,  it  did  not  at  all  follow,  that  because  an 
instrument  was  declared  to  be  proved,  the  other  party  could  not  be 
heard  on  an  act  on  petition  as  to  whom  the  grant  should  pass.     The 
cause  is  then  remitted  to  this  court,  and  the  next  step  is,  an  appear- 
ance, on  the  9th  July,  1851,  for  Mrs.  Brenchley,  ana  a  prayer  con- 
formable to  the  latter  part  of  the  prayer  made  before  the  decree  was 
pronounced  by  Sir  Herbert  Jenner  Fust     And  here  I  may  say,  if 
really  I  believed  that  Sir  Herbert  Jenner  Fust  and  the  Judicial  Com- 
mittee had  already  decreed  the  administration  to  Mrs.  Brenchley,  that 
I  cannot  comprehend  why  such  administration  should  not  have  issued 
at  once,  nor  what  was  the  necessity  for  a  fresh  appearance  in  the 
Prerogative  Court     However,  in  opposition  to  this  prayer,  an  appear- 
ance is  given  on  the  part  of  Mr.  Lynn,  and  he  prays  to  be  heard  on 
his  act  on  petition.     In  ordinary  course,  it  is  perfectly  true,  that  if 
a  decree  had  been  made  by  the  Judicial  Committee  that  the  grant 
of  administration  should  pass,  there  would  have  been  no  necessity  to 
come  to  the  court  to  confirm  what  had  been  done  by  the  Judicial 
Committee.    Now,  the  substance  of  this  act  is  to  state,  firsi^  the  will 
of  Mrs.  Minnett;  secondly,  the  making  of  the  will  of  1834,  under  it; 
thirdly,  then  the  settlement  was  intended  to  bear  even  date  with  the 
will ;  fourthly,  part  of  the  contents  of  the  settlement,  viz.  a  covenant 
not  to  revoke  the  will  of  May,  1834 ;  fifthly,  it  states  the  making  of 
various  other  testamentary  papers,  which  1  do  not  think  it  is  neces- 
sary to  specify ;  and,  sixthly,  that  on  the  14th  May,  1847,  the  subsist- 
ing testamentary  papers  were  the  will  dated  the  21st  July,  1834,  and 
two  codicils.     It  is  then  alleged  that  questions  may  arise  as  to  the 
operation  and  effect  of  the  instruments,  at  law  or  in  equity ;  and  to 
obtain  such  decision,  it  is  indispensably  necessary  that,  in  some  shape 
or  other,  the  said  wili  and  codicils  should  be  admitted  to  probate.     It 
further  appears  that  the  deceased  left  personal  estate  other  than  the 
property  over  which  she  had  a  power  of  appointment,  and  the  prayer 
at  the  end  of  the  act  on  petition  is  in  the  following  words: — ^  And 
furtiier  alleged,  that  the  said  Elizabeth  Lynn  left  behind  her  personal 
estate  and  effects  other  than  the  properties  over  which  she  had  a 
power  of  appointment  as  aforesaid,  and  that,  by  the  law  and  practice 
of  this  court,  the  said  Rev.  James  Lynn,  as  the  lawful  husband  of  the 
said  Elizabeth  Lynn,  is  entitled  to  take  letters  of  administration  of 
all  and  singular  the  goods,  chattels,  and  credits  of  the  said  Elizabeth 
Lynn,  deceased,  with  the  four  said  testamentary  appointments,  or  such 
of  them  as  the  court  may  be  pleased  to  duect,  annexed,  on  giving  the 
usual  security.     Wherefore,  referring  to  the  several  testamentary  ap» 
pointments  hereinbefore  mentioned,  and  now  remaining  in  the  registry 
of  this  court,  and  to  such  other  proofs  as  he  may  hereafter  bring  into 
the  registry,  the  proctor  prayed  the  judge  to  decree  letters  of  adminis- 
tration with  the  said  testamentary  appointmentSf  bearing  date  the 
21st  day  of  May,  1834,  the  Ist  day  of  December,  1845,  the  21st  day 
of  July,  1846,  and  the  14th  day  of  May,  1847,"  the  three  codicils, 
"or"— this  is  the  alternative— ^<<  with  the  said  testamentary  appoints 
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ment  bearing  date  the  14th  day  of  May,  1847,  alone  annexed."  This 
act  on  petition  having  been  given  in,  a  very  nnnsaal  course  was 
adopted  on  the  part  of  Mrs.  Brenchley,  for  no  answer  was  made  to 
the  act  at  all,  but  the  court  was  asked  to  reject  it.  Now,  I  am  of 
opinion  that  the  ordinary  course  of  proceeding  should  not  have  been 
departed  from  upon  the  present  occasion ;  that  there  was  no  reason  to 
justify  so  doing ;  and  that  it  has  been  productive  of  inconvenience, 
and  it  might  in  some  case  be  of  prejudice  to  Mrs.  Brenchley,  because, 
amongst  other  considerations,  the  court  cannot  possibly  come  to  the 
hearing  of  this  case  with  its  mind  at  all  prepared  by  the  arguments 
intended  to  be  ui^ed  on  behalf  of  Mrs.  Brenchley,  who  has  made  no 
answer,  nor  as  to  whether  the  facts  contained  in  the  original  act  are 
admitted  or  denied.  I  entertain  no  doubt,  and  I  have  already  ex- 
pressed my  reasons  for  that  opinion,  that  the  question  to  whom  the 
grant  should  be  made  was  an  open  question,  and  I  think  it  equally 
dear  that  an  answer  was  requirea  in  that  respect  Whether  the  an- 
nexation of  the  other  papers  to  the  grant  was  an  open  question 
remains  now  to  be  considered ;  and  if  not  an  open  question,  I  must 
say  I  think  the  court  was  entitled  to  be  informed,  by  a  statement  of 
the  party,  why  not ;  and  if  an  open  question,  why  the  grant  with  the 
papers  annexed  should  not  be  decreed.  No  answer,  however,  was 
given,  and  I  had  not  the  least  hesitation  in  rejecting  the  extraordinary 
prayer  to  reject  the  act  on  petition.  To*  have  rejected  the  petition, 
would  have  been  to  have  declared  that  the  matter  contained  in  it  was 
utterly  foreign  to  the  cause,  or,  on  its  own  showing,  felo  de  se.  1 
entertain  a  very  contrary  opinion  now,  as  I  did  then,  and  conse- 
quently refuse  to  grant  that  prayer.  The  court  has  to  perform  this 
duty — to  consider  the  import  and  effect  of  this  act  on  petition  with- 
out any  answer,  and  the  objections  against  this  act  on  petition  without 
any  answer.  The  objections  I  have  to  collect  from  my  own  mind,  or 
from  the  arguments  of  counsel,  as  no  issue  is  taken  either  in  fact  or 
in  law.  I  have  already  said  that  I  must  consider  to  whom  the  grant 
must  be  made ;  but  I  am  now  about  to  consider  another  question, 
which  I  think  requires  considerable  attention,  and  that  is,  whether  I 
am  precluded  by  what  has  been  already  done  from  considering  of 
what  papers  the  grant  should  issue.  Has  that  question  already  been 
determined,  or  has  it  not — of  what  papers?  Has  it  been  determined 
by  any  act  of  the  Judicial  Committee,  or  of  Sir  Herbert  Jenner 
Fust?  If  I  could  come  to  such  affirmative  conclusion,  I  should 
doubtless  be  relieved  from  a  very  difficult  part  of  this  case. 

Now,  as  to  the  Judicial  Committee,  has  the  Judicial  Committee  de- 
cided, or  in  any  way  intimated  an  opinion,  that  the  will  and  two 
codicils  before  mentioned  should  not  be  included  in  the  probate,  with 
the  codicil  of  May,  1847  ?  This  is  a  question  which  may  possibly 
admit  of  some  doubt,  and  that  doubt  arises  from  the  allegation  given 
in  on  the  part  of  Mr.  Lynn,  and  rejected.  I  must,  however,  remem- 
ber, that  whatever  may  have  been  the  wording  of  the  allegation  ad- 
mitted on  behalf  of  Mrs.  Brenchley,  the  only  question  truly  raised  by 
it  was,  whether  the  codicil  of  the  14th  May  was  entitled  to  probate, 
not  exclusively.    The  legal  meaning  of  the  codicil  might  be  decided 
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upon  the  issae  raised,  bat  whetiier  it  was  barred  £rom  being  operative 
as  a  revocation  of  all  other  papers,  was  a  question  for  another  comt, 
when  and  after  its  title  to  probate  was  established.  If  dnly  executed, 
it  was  entitled  to  probate,  whether  the  intention  to  revoke  was  ope- 
rative or  not  operative.  I  think  that  the  case  of  Hughes  v.  Tttrner^ 
4  H^Lgg,  30,  to  which  I  must  soon  more  especially  advert,  shows  that 
the  mere  pronouncing  that  a  paper  is  entitled  to  probate  does  not 
exclude  the  question,  whether  other  papers  may  not  be  joined.  On 
the  whole,  it  appears  to  me  that  the  rejected  allegation  was  applica* 
ble  only  to  the  question  of  probate  of  the  contested  codicil,  and  that 
I  am  not  justified  in  presuming  that  the  learned  judge  meant  to  de- 
cide, by  the  rejection  of  that  allegation,  that  no  other  papers  could  be 
joined  in  the  probate.  I  think  the  only  question  which  was  raised 
by  that  allegation  was,  whether  in  consequence  of  the  covenant  con- 
tained in  the  settlement,  the  court  was  barred  from  decreeing  probate 
of  that  paper,  and  no  other.  I  am  in  no  degree  apprised  of  what  did 
occur  when  the  question  of  the  admissibility  of  that  allegation  was 
debated ;  I  may  therefore  be  in  error.  But  I  must  form  my  judg- 
ment from  the  pleadings ;  and  it  does  not  appear  to  me  that  the  ques- 
tion of  joining  other  papers  in  the  probate  was  distinctly  mised  or 
decided  at  all.  Even  if  I  should  be  mistaken  in  this  opinion,  I  think- 
it  is  much  safer,  in  the  absence  of  all  information,  to  assume  that  liie 
question,  whether  any  papers  should  be  included  in  the  probate,  was 
left  an  open  question.  I  am  of  opinion,  therefore,  that  it  is  a  duty 
from  which  I  must  not  shrink,  to  pronounce  my  judgment  upon  both  the 
questions  raised  in  this  act  on  petition,  viz.,  whether  the  three  papers 
mentioned  should  be  joined  in  the  grant  with  the  codicil  of  the  14tfa 
May,  1847,  and  to  whom,  secondly,  the  gmnt  should  be  made.  I 
will  take  these  questions  in  the  order  I  have  stated  them.  ISimd 
faciej  the  codicil  of  May,  1847,  is  a  revocation  of  all  other  testament- 
ary  papers  before  made ;  and  no  reasonable  doubt  can  be  entertained 
that  if  that  codicil,  or  a  similar  testamentary  paper,  were  pronounced 
for,  without  reference  to  the  execution  of  powers  or  covenants  in  a 
deed,  probate  of  that  codicil  alone  must  pass,  and  tiiat  according  to 
the  ordinary  course  of  business.  It  is  perhaps  almost  superfluous  to 
advert  to  that  codicil,  but  I  will  do  so,  and  very  briefly.  Whatever, 
also,  may  be  said  of  the  codicil,  certainly  great  pains  have  been  taken 
by  the  framer  of  this  codicil  to  make  it  a  sweeping  revocatory  paper, 
for  it  goes  on  to  state,  "  Whereas  I  have,  by  my  last  will  and  testa- 
ment in  writing,  or  by  some  instrument  in  the  nature  of  a  will,  duly 
executed  by  me,  and  made  in  pursuance  of  some  power  or  authority 
vested  in  me  by  my  marriage  or  some  other  settlement,  appointed  and 
disposed  of  the  real  and  personal  estate ;  and  whereas  I  am  desirous 
to  revoke  and  make  void  my  said  will  and  disposition  aforesaid,  and 
to  die  intestate,  in  order  that  all  my  property,  both  real  and  personal, 
may  go  to  and  devolve  upon  my  heirs  or  next  of  kin,  according  to 
the  nature  and  quality  thereof,  the  same  as  if  I  had  made  no  will, 
and  had  died  utterly  intestate  ;  now,  therefore,  I,  the  said  Blizabetii 
Lynn,  do,  by  this  instrument  in  writing,  revoke,  annul,  and  make 
void  my  said  will  in  toto^  and  all  the  gifts,  disqpositions;  clauses,  and 
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directions  therein  absolutely,  so  that  I  may  die  intestate  both  as  to 
my  real  and  personal  estate ;  and. I  make  and  execute  this  codicil," 
and  so  on,  to  effect  that  object  I  think,  therefore,  I  am  quite  safe 
in  saying  that  no  doubt  at  all  can  exist  as  to  the  revocatory  intention 
which  was  entertained  by  the  deceased  being  clearly  and  satisfacto- 
rily expressed  in  this  instrument  Some  special  reasons,  therefore, 
must  be  shown  to  justify  the  court  in  departing  from  that  ordinary 
course.  These  reasons  are  set  forth  in  the  act  on  petition ;  the  ordi- 
nary course  being  to  grant  probate  to  that  paper  alone,  as  I  have 
already  stated.  The  substance  is,  therefore,  the  will  of  Mrs.  Minnett^ 
the  marriage  settlement,  the  covenant  not  to  revoke,  and  that  no  re- 
vocation has  been  legally  effected,  I  mean,  strictly  speaking,  that  the 
codicil  does  not  operate  so  as  to  destroy  the  effect  of  the  will  of  1834. 
Now,  I  am  called  upon  to  decree  probate  of  these  testamentary  pa- 
pers, in  order  that  justice  may  be  done  by  the  proper  court,  the  court 
that  properly  takes  cognizance  of  the  effect  and  construction  of  the 
codiciL  Now,  to  this  averment  no  answer  has  been  made  whatever. 
How  am  I  to  deal  with  it  under  these  circumstances  ?  K  it  were  a 
simple  averment  of  fact,  that  it  was  indispensably  necessary  for  the 
purpose  of  suits  in  equity  or  elsewhere,  I  think  I  should  be  bound  to 
take  it  all  as  true ;  but  it  is,  in  truth,  a  complex  averment,  it  is  an 
averment  of  law  founded  upon  a  given  state  of  facts.  I  apprehend, 
therefore,  that  it  is  my  duty  at  least  to  pause  before  I  assume  it  to  be 
a  statement  entirely  l^e  in  a  legal  sense ;  and  then,  if  I  should  be 
of  opinion  that  it  is  true  or  doubtful,  I  must  consider  how  far  the  law 
allows  me  to  give  weight  and  effect  to  such  a  state  of  things,  even 
if  admitted  to  be  true.  Now,  I  cannot  shut  my  eyes  to  this,  the 
whole  of  the  papers  show  it,  that  the  question  intended  to  be  raised 
elsewhere  is  manifestly  the  effect  of  the  covenant  in  the  marriage  set- 
tlement, whether  the  covenant  is  binding,  so  as  to  render  the  codicil 
inoperative  in  effect,  though  an  instrument  bearing  the  probate  of 
this  court;  or  whether  the  covenant  is  nuU  and  void,  as  in  fraud  of 
the  power,  which  gives  a  right  of  disposal  by  will,  and  not  by  deed, 
a  will  being  in  its  nature  revocable.  I  do  not  mean  by  this  observa- 
tion to  enter  minutely  on  questions  not  familiar  to  this  court ;  but  I 
do  not  think  it  consistent  with  my  duty  to  adopts  without  considera* 
tion,  sweeping  averments  of  the  description  contained  in  this  act;  it 
would  be  a  very  dangerous  precedent  so  to  do.  I  must  consider 
whether  these  averments  are  well  founded.  Then  to  proceed  with 
reference  to  the  questions  intended  to  be  raised,  as  J  collect  from  the 
act  First,  I  conceive  it  to  be  perfectly  true,  that  a  court  of  equity 
cannot  carry  into  execution  testamentary  instruments  disposing  of  * 
personal  property,  unless  they  have  received  probate.  That  is  a  law 
so  uniform,  and  generally  admitted  on  all  sides,  and  stated  in  all 
cases,  that  it  must  be  considered  an  undoubted  law ;  consequently  I 
am  bound  to  admit  that  a  court  of  equity,  whatever  might  be  its  opi- 
nion of  the  effect  of  the  covenant  in  the  settlement,  or  however  in- 
operative the  codicil  already  proved,  could  not  carry  into  effect,  with- 
out the  probate  of  this  court,  the  previous  will  of  1834  and  the  two 
codicils,  of  which  probate  is  prayed  by  Mr.  Lynn.     It  is  a  proposition 
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which  we  mast  start  with  as  undoubted,  that  in  ovder  to  enable  a 
court  of  equity  to  cairy  these  instraments  into  effect,  )»obate  of  this 
court  is  an  indispensable  preliminary.  But  though  that  be  true,  I  am 
not  aware  that  a  court  of  equity,  having  bef<xe  it  Mrs.  Minnett's  wiU, 
the  marriage  settlement,  and  the  oodicuf  of  May,  1847,  might  not  de- 
clare its  opinion  as  to  the  effect  of  these  three  instruments,  or  whether 
the  codidf  was  revocat(»ry,  not  in  the  sense  of  jMobate,  but  in  opera- 
tion ;  because  here  we  must  judge  whether  the  codicil  be  revocatoiy 
in  the  sense  of  granting  probate ;  but  in  the  sense  of  operation,  whe- 
ther it  was  revocatory  belongs  to  a  court  of  equity.  I  am  not  pre- 
pared  to  say  whether  justice  might  not  then  be  dcme  by  coming  to 
the  court  for  probate  of  these  instruments.  I  know  not  exactly  how 
this  may  be,  and  I  pass  no  opinion,  but  I  cannot  think  this  a  state 
of  things  wholly  and  altogether  impossible.  I  cannot  easily  believe, 
that  though  a  court  of  equity  will  not  give  effect  to  testamentary  pa- 
pers without  probate,  it  wholly  ignores  the  possibility  of  the  existence 
of  such  papers.  And  I  am  the  mcnre  inclined  to  come  to  that  opinion^ 
because  of  a  recent  case  which  has  been  decided  in  the  Court  of 
Chancery,  under  the  name  of  Briggs  v.  Pefmy,  13  Jur.  900^  of  whicii 
I  hold  in  my  hand  a  copy  of  the  judCTient  of  Sir  J.  K  Knight  Bnioe^ 
V.  C,  which  was  afterwards  affinned  by  the  Lord  Chancwor .  The 
question  v^as  one  of  a  totally  diflferent  desoanption ;  of  course  I  do  not 
quote  it  as  bearing  on  the  question,  but  with  relation  to  certain  re- 
marks and  things  done  in  that  case.  The  question  v^as,  whether 
Miss  Penny  was  a  trustee,  or  took  the  residue  for  her  own  benefit. 
The  testatrix  in  her  will  slated  that  she  had  written  papers,  which  did 
not  appear ;  and  what  did  the  court  do  ?  Why  the  court  did  this* 
after  having  commented  at  considerable  length  upon  four  pliers,  in 
themselves  testamentary,  but  held  not  to  be  entitled  to  probate  in  this 
court,  having  so  far  taken  notice  of  them,  it  decreed  a  reference  to  the 
Master,  to  inquire  if  there  were  any  and  what  other  papers  which 
could  possibly  have  a  bearing  upon  tiie  case.  And  for  what  purpose 
was  this  reference  to  the  Master  to  find  these  papers  ?  Why  these 
were  testamentary  papers,  and  these  papers  could  nave  no  operation 
or  effect  in  the  Court  of  Chancery  unless  they  had  been  proved ;  and 
does  it  not  follow  to  a  demonstmtion,  under  these  circumstances,  that 
if  the  Master  does  find  any  papers  of  that  character,  they  must  be  sent 
to  this  court  before  any  effect  can  be  given  to  them  ?  I  will  not  oc- 
cupy much  time  in  going  into  the  particulars  of  this  case,  because  I 
thmk  I  have  said  ^  an  that  is  necessary  to  show  that  which  I  wish  to 
prove,  namely,  that  the  Court  of  Chancery,  though  it  does  not  carry 
into  execution  any  testamentary  paper  unless  proved,  yet  it  is  not 
bound  to  shut  its  eyes  wholly  and  altogether  to  the  existence  of  such, 
but  that  it  may  and  does  order  an  inquiry  whether  any  such  paper 
does  exist  I  presume  the  necessary  consequence  of  the  existence  of 
such  a  paper  would  be,  if  found,  to  direct  that  it  should  be  brought 
here  to  receive  the  sanction  of  the  court  to  render  it  effective ;  ottor* 
wise  it  would  be  a  mere  useless  inquiry  to  make  search  for  papers  of 
which  no  use  could  be  made  by  the  court  when  found.  Now,  that 
decree  was  affirmed  by  the  Lord  Chancellor  after  great  consideration* 
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In  fais  judgment,  as  well  as  in  the  judgment  of  the  Vice-Cbanoellor, 
reference  was  made  to  those  papers  which  were  supposed  to  exist. 
Why  should  I  not  presume  that  a  somewhat  similar  course  might 
have  been  followed  upon  the  present  occasion  ?  I  mean,  why  should 
I  presume  that  the  Court  of  Chancery,  if  the  codicil  was  brought  in, 
the  settlement  was  brought  in,  and  Mrs.  Minnett's  will  was  brought  in, 
would  utterly  ignore  that  there  could  possibly  exist  other  testamentary 
papers,  and  would  not  pronounce  on  the  effects  of  the  instruments ; 
and  having  pronouncea  on  them,  if  the  codicil  was  inoperative,  would 
not  allow  further  steps  to  be  taken  ?  I  do  not  say  it  would,  but  I 
have  heard  no  argument  to  satisfy  my  mind  that  it  would  not.  Now, 
I  have  entered  on  this  inquiry  reluctantly,  but  I  think  I  am  bound  to 
do  it  I  think  it  would  be  exceedingly  dangerous  to  justice  to  assume 
general  sweeping  assertions,  such  as  I  find  in  this  act,  to  be  true, 
without  the  least  proof  of  any  kind  to  support  them ;  and  I  must  say, 
because,  as  I  have  already  expressed  myself,  I  do  doubt,  I  venture  to 
say  no  more  than  that,  that  tiie  indispensable  annexation  of  these 
papers  to  probate  is  well  founded.  I  will  not,  however,  decide  the 
question  on  these  grounds,  though  £  think  I  should  be  justified  in  so 
doing.  I  will  assume  that  it  is  necessary,  for  the  purposes  of  justice 
as  stated  in  this  act,  that  probate  should  be  granted  of  the  three 
papers.  I  will  assume  that  to  be  true.  Now,  to  be  sure,  if  this  be 
so,  there  cannot  be  a  stronger  inducement  to  the  court  to  grant  the 
probate  as  prayed  It  is  quite  sup^fluous  to  observe  that  it  is  the 
duty  of  every  court,  to  the  extent  of  its  jurisdiction,  to  aid  other  courts 
in  doing  justice ;  but  then  comes  another  question,  what  is  the  law 
which  must  govern  the  court  under  such  circumstances  ?  Am  I  at 
liberty  to  exercise  such  discretionary  power,  or  am  I  not?  By  what 
rules  am  I  to  be  governed  in  exercising  such  discretion  ?  The  whole 
subject  of  the  testamentary  papers  of  married  women,  and  the  gmnts 
to  be  made  respecting  the  same  by  the  ecclesiastical  courts,  have 
never,  in  my  opinion,  been  placed  on  any  very  satisfactory  founda« 
tion.  The  history  is  stated  at  considerable  length  by  Lord  Brougham 
in  the  case  of  Barnes  v.  Vincent^  9  Jur.  260 ;  14  Jur.  333 ;  5  Moo.  P. 
C.  201,  which  shows  that  the  practice  has  in  some  degree  varied,  as 
no  doubt  has  the  law,  in  courts  of  equity  as  to  separate  property  be- 
tween husband  and  wife ;  but  however  that  may  be,  this  is  clear,  that 
the  statute  of  wills  has  nothing  at  all  to  do  with  the  present  question. 
That  statute  does  not  effect  the  jurisdiction  of  ecclesiastical  courts  in 
this  matter  in  any  way  whatever ;  it  neither  diminishes  the  jurisdic- 
tion, nor  does  it  enlarge  it ;  all  that  the  statute  does  is  this,  it  enacts 
that  powers  to  be  executed  by  testamentary  acts  shall,  as  to  the  mode 
of  execution,  be  the  same  as  the  mode  of  execution  enacted  for  ordi- 
nary testamentary  instruments ;  or,  in  other  shorter  words,  all  powers 
shall  be  executed  in  the  presence  of  two  persons,  and  they  shall  attest 
in  the  presence  of  each  other.  That  is  the  sum  total  of  the  Wills  Act. 
The  court  of  probate,  therefore,  must  decide  whether  that  form  of 
execution  has  been  duly  followed.  Why  ?  Because,  otherwise,  it  is 
not  a  testamentary  instrument  But  the  judgment  oif  a  court  of  pro- 
bate is  not  made  binding  on  a  court  of  equity  more  tiian  it  was  bo« 
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fore ;  and  a  coort  of  equity  may,  if  it  should  think  fit,  inqoiie  as  to 
the  execution  of  the  power,  and  decide,  notwithstanding  i»obate, 
that  the  power  was  not  well  executed.     A  court  of  equity  may  differ 
as  to  both  law  and  fact.     We  might  decide  that  the  paper  was  en- 
titled to  probate.     The  court  of  equity  might  decide  it  was  not  well 
executed.    Even  a  decision  of  the  Judicial  Committee  on  the  same 
point  would  not  bind  a  court  of  equity.     Having  disposed  of  those 
arguments  which  arose  at  the  bar,  and  depend  on  the  statute  of  wills, 
I  will  proceed  with  the  inquiry,  and  confine  myself  to  the  question 
of  powers  only,  and  not  confound  it  with  separate  property.    I  will 
observe,  that  there  are  two  sets  of  questions  which  may  arise ;  the 
one,  the  existence  of  the  power  at  all  under  any  given  circumstances, 
and  what  the  power  is,  and  whether  it  can  be  exercised  at  all ;  the 
second  question  is  the  execution  of  the  power  itself,  the  form  in  which 
it  is  executed.     I  think  it  wUl  be  necessary  to  keep  these  two  con- 
siderations quite  distinct.     It  will  also,  I  conceive,  be  necessary,  to  a 
clear  understanding  of  the  subject,  to  bear  in  mind  that  the  word 
^ revocation"  has  two  meanings;  the  one,  if  I  may  use  such  an  ex- 
pression, in  the  probate  sense  of  the  term,  that  is,  where  one  instzn- 
ment  revokes  another  originally  entitled  to  probate,  and,  so  revoking 
it,  disentitles  it  to  the  probate  it  would  otherwise  be  entitled  to ;  the 
other  sense  is  what  we  might  call  the  chancery  sense  of  the  term, 
where  one  paper,  and  that  subsequent,  renders  another  inoperative  in 
the  whole  or  in  part,  though  both  papers  may  have  received  probate. 
To  advance  another  step.     What  is  the  true  question  before  me,  and 
how  far  can  I  discuss  it,  and  what  is  the  law  I  can  find  applicable  to 
the  case  ?     The  question,  I  think,  is  very  easily  raised ;  it  is  this, 
whether  the  testatrix  intended,  by  the  codicil  of  Rfciy,  1847,  entirely 
to  revoke  all  other  testamentary  papers  ?     If  she  did,  and  if  the  codi- 
cil is  in  terms  sufficient  for  such  purpose,  then  no  doubt  can  be  en- 
tertained that,  if  no  impediment  occur  on  account  of  the  power,  pro- 
bate of  the  codicil  alone  must  be  granted.     It  is  clear,  beyond  sdl  ar- 
gument, that  it  would  be  so  in  the  case  of  an  ordinary  testator.     I 
have  entertained  some  doubt  whether  Sir  Herbet  Jenner  Fust  did  not 
dispose  of  the  question  by  the  rejection  of  the  fourth  article  of  the 
allegation  given  in  by  Mr.  Lynn ;  that  is,  whether  the  codicil  was  en- 
titled to  probate.     I  know  he  disposed  of  this,  that  it  was  entitled  to 
probate,  but  whether  that  alone  or  not  is  the  question ;  but  upon  the 
whole  I  think  he  did  not     In  searching  for  the  law  upon  this  ques- 
tion, there  appears  to  me  to  be  one  case  which  contains  pretty  nearly 
all  we  have ;  that  is  the  case  of  Ekghes  v.  Turner^  4  Ha^.  30.  There 
is  also  Tatnail  v.  Hankey^  2  Moo.  P.  C.  342,  and  Barnes  v.  FincetU, 
9  Jut.  260 ;  14  Jur.  233 ;  5  Moo.  P.  C.  201.     I  think,  when  I  have 
mentioned  these  cases,  we  have  pretty  well  exhausted  the  decisions 
with  reference  to  any  question  I  am  now  discussing.     Now,  do  these 
cases,  or  either  of  them,  lay  down  a  rule  to  govern  the  Prerogative 
Court  in  this  Or  similar  cases,  or  do  they  not  ?     I  must  refer  to  Hughes 
V.  Turner^  4  Hafi^g.  30,  and  it  is  no  easy  matter  to  understand  the 
whole  bearing  of  that  case.     It  is  a  case  that  occupied  the  serious 
consideration  of  the  court,  and  occupies  in  the  report  nearly  forty  sides 
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of  paper ;  but  I  give  what  I  consider  to  be  a  faithful  abstract  of  it,  so 
far  as  it  bears  upon  the  case  now  under  consideration.  There  the 
testatrix  had  executed  two  sets  of  testamentary  papers,  one  set  bear- 
ing  date  in  1815,  the  latter  in  1829.  The  Prerogative  Court  decreed 
a  general  probate  of  the  papers  of  1829  onl]^  A  question  arose^ 
whether  those  papers  of  1829  contained  a  valid  appointment  of  the 
property  of  the  donor  of  the  power.  The  Prerogative  Court  was  ap- 
plied to,  and  the  discussion  assumed,  to  a  certain  extent,  the  same 
form  as  the  present,  namely,  that  it  was  necessary,  before  a  proper 
decision  could  be  obtained  in  equity,  that  probate  should  be  granted 
of  the  set  of  papers  of  1815.  Now,  what  the  court  of  probate  did 
was  this,  it  left  the  general  probate  of  1829  unrevoked,  but  it  granted 
administration  with  the  papers  of  1815,  limited  to  proceedings  in 
chancery  touching  the  execution  of  the  power.  Now,  mark ;  that 
decree  the  Court  of  Delegates  reversed ;  and  that  was  the  iirst  step 
they  took  in  the  cause.  They  would  not  allow  the  Prerogative  Court 
to  leave  the  question  in  that  shape,  namely,  a  general  probate  of  the 
papers  of  1829,  and  what  I  may  csdl  an  ancillary  probate,  limited  to 
the  chancery  proceedings,  of  the  others  of  1815.  It  is  clear  that  is 
a  course  that  cannot  be  admitted  after  the  decision  in  that  case. 
What  was  the  next  step  before  the  delegates  ?  .  The  court  was  then 
prayed  to  decree  probate  of  the  set  of  papers  of  1816  and  1829,  as 
together  containing  the  will ;  and  that  brings  the  case  of  Hughes  v. 
Turner  and  the  present  case  very  much  into  juxtaposition.  The 
Court  of  Delegates  refused  so  to  do,  and  it  confirmed  the  probate  of 
the  papers  of  1829  alone.  How  do  that  case  and  that  judgment  bear 
upon  the  present  question?  Let  me  see  in  what  respects  the  two 
cases  agree,  and  in  what  they  are  similar.  They  agree  in  this,  that 
in  both  cases  the  question  was  revocation  or  not  qtkd  probate.  They 
differ  in  this,  that  in  Hughes  v.  Turner  it  was  contended  that  the 
papers  of  1829  were  not  an  execution  of  the  power.  In  this  case, 
Brenchley  v.  Lynn^  the  testatrix,  it  is  said,  was  estopped  by  the  cove- 
nant in  the  settlement  from  executing  a  testaiqentary  paper  revoking 
the  will  of  May,  1834.  In  Hughes  v.  Turner  it  was  said,  unless  you 
decree  probate  of  the  will  of  1815,  you  shut  out  the  question,  whether 
it  was  not  a  good  execution  of  the  power ;  the  will  of  1829  not  ope^ 
rating  as  a  revocation,  that  was  the  bearing,  not  destructive  of  what 
had  been  done  by  the  will  of  1815.  The  party  said,  "  You  do  me  in- 
justice in  refusing  to  grant  me  probate  with  the  papers  annexed,  be- 
cause I  say  the  will  signed  in  execution  of  the  power,  namely,  the 
w^ill  of  1815,  is  a  good  execution,  and  you  do  not  enable  me  to  try 
that  question  in  chancery  by  excluding  the  will,  and  that,  I  say,  is  a 
grievance."  That  is  what  the  party  said  in  Hughes  v.  Turner.  What 
does  the  party  say  in  this  case  ?  Somewhat  to  the  same  effect.  By 
the  refusal  of  probate  to  the  papers  mentioned  in  the  act,  you  shut 
out  the  question,  whether  the  testatrix  was  not  barred  by  the  cove- 
nant from  rendering  the  will  of  May,  1834,  inoperative.  Now,  then, 
the  result  is,  that  in  both  cases  it  was  alleged  that  the  refusal  of  pro- 
bate would  prevent  the  courts  of  equity  from  exercising  their  proper 
jurisdiction.     Then  what  did  the  Court  of  Delegates  do  ?     Of  courso 
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by  their  decision  I  am  bound*  They  said,  in  effect^  you  must  not 
look  at  any  such  consideration.  The  report,  at  the  end  of  it,  is  in  the 
following  words.  After  stating  the  decree,  it  further  says,  ^  It  is  un- 
derstood that  the  ground  of  decision  in  the  Ck>urt  of  Delegates  was, 
that  the  contents  of  tlie  will  of  1829,  taken  together,  clearly  showed  a 
departure  from  the  original  intention  of  1815,  and  therefore  revoked 
that  will ;  but  that  the  clause  of  revocation,  taken  per  se^  and  without  a 
clear  intention,  would  not  have  had  that  effect"  The  Ck>urt  of  Dele- 
gates  consisted  of  very  learned  judges,  and,  as  I  well  know,  great 
pains  were  taken,  -*  Mr.  Baron  Bailey,  Mr.  Justice  Patteaon,  and  Mr. 
Baron  Alderson,  independently  of  gentlemen  from  this  court ;  and  it 
appears  to  me,  that  the  plain  meaning  of  that  decision  is,  that  the 
court  of  probate  must  decide  according  to  its  ordinary  rules,  whether 
the  last  paper  was  revocatory  or  not,  which  was  the  last  wilL  In  2 
Lee,  542,  Dr.  Phillimore,  one  of  the  delegates,  states  this  to  have  been 
the  case.  Now,  then,  that  the  paper  which  I  have  already  read  is 
revocatory  of  all  other  papers  is,  as  I  conceive,  too  plain  to  admit  of 
a  moment's  argument ;  and  if  that  be  so,  if  Hughes  v.  Turner  be  law, 
can  I  possibly  distinguish  these  two  cases  in  substance,  though  they 
are  dinerent  m  minute  circumstances  ?  I  have  looked  to  see  whether 
the  case  of  Hughes  v.  Turner  in  any  degree  clashes  with  any  other 
case,  whether  it  is  contradicted.  I  must  remember  that  Hughes  v. 
Turner  J  being  decided  in  the  Court  of  Delegates,  is  absolutely  binding, 
unless  it  has  been  contradicted  by  the  Judicial  Committee,  or  by  some 
subsequent  decision.  It  is  not  contradicted  by  Barnes  v.  Vincent. 
Hughes  V.  Turner  was  distinctly  brought  under  their  lordships'  con- 
sideration, as  appears  by  the  report.  It  was  not  repudiated ;  on  the 
contrary,  the  present  Lord  Justice  Knight  Bruce  said,  ^  In  that  case" 
Hughes  V.  Turner^  ^<  the  question  of  due  execution  was  not  decided ; 
the  court  only  acted  as  if  it  was  a  question  of  revocation.  The  duty, 
therefore,  of  deciding  whether  the  last  paper  was  intended  to  revoke 
all  others  is,  as  I  think,  clearly  thrown  upon  this  court  by  that  author- 
ity ;  and  being  of  that,  opinion,  the  court  has  no  option  but  to  decree 
probate  of  the  codicil  alone." 

Perhaps  it  would  be  vain  to  speculate,  for  we  have  no  data,  as  to 
what  were  the  precise  grounds  upon  which  that  judgment  of  the 
court,  in  Hughes  v.  Thimerj  went  It  would  have  been  satisfactory 
to  us  all,  if  we  could  have  had  any  written  judgment  of  the  reasons 
which  actuated  the  court  in  coming  to  the  conclusion  which  they 
did.  It  is  dangerous,  perhaps,  to  speculate  upon  it ;  but  I  cannot 
help  saying  that,  if  I  were  to  speculate  on  the  reasons  which  actu- 
ated the  judges,  I  think  that  it  must  very  much  have  depended  upon 
this :  whether  it  was  possible  that,  where  the  donor  had  a  power,  and 
directed  that  power  to  be  executed  by  will  only  —  not  by  deed,  but 
by  will  only  —  it  was  possible  to  divest  that  power  of  that  which  the 
donor  had  attached  to  it,  namely,  the  right  of  revocation  necessarily 
incident  to  testamentary  instruments.  But  it  is  not  necessary  to  deter- 
mine that,  because  I  am  not  concerned  with  the  reasons ;  I  am  more 
concerned  with  the  mere  matter  of  the  judgment  Now,  then,  in 
conformity  with  that  authority,  I  refuse  to  grant  probate  of  the  papers 
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prayed  for  by  Mr.  Lynn ;  and  I  do  so  with  less  reluctance,  because, 
notwithstanding  the  averments  in  the  act,  I  am  not  convinced  that 
the  refusal  will  not  prejudice  him  in  any  right  he  may  have  to  a 
remedy  elsewhere.  Having  disposed  of  these  questions,  I  will  now 
come  to  the  last, — to  whom  administration  is  to  be  granted,  with  the 
paper  of  the  14th  of  May  annexed.  I  must  fibrst  decide  who  are  the 
claimants  for  the  grant,  and  in  what  character  they  claim.  On  the 
one  side,  is  the  husband  of  the  deceased ;  on  the  other,  Mrs.  Brench- 
ley,  who  is  the  surviving  and  only  next  of  kin  of  Mrs.  Lynn.  But 
upon  what  averment,  or  in  what  capacity,  does  Mrs.  Brenchley  claim 
as  regards  the  paper  itself?  Now,  I  find  that,  in  the  original  decree, 
and  in  the  prayer  made,  it  is  said  that,  in  case  of  no  disposition  of 
the  property  by  due  exercise  of  the  power,  Mrs.  Brenchly  would  take 
as  next  of  kin ;  that  the  deceased  executed  a  testamentary  paper, 
whereby  she  revoked  all  other  papers,  and  did  not  name  any  residu- 
ary or  other  legatee;  therefore,  that  the  administration  should  be 
5 anted  to  Mrs.  Brenchley,  as  the  person  entitled  under  the  will  of 
rs.  Minnett.  Now,  I  have  entertained  very  considerable  doubt, 
whether  that  otiginal  decree,  or  whether  the  statement  made  in  the 
act  on  petition,  is  correct,  and  I  am  of  opinion  that  it  can  make  veiy 
little  difference  in  the  ultimate  decision  of  the  case ;  yet  I  am  of  opi- 
nion, and  after  a  great  deal  of  consideration,  that  the  statement,  both 
in  the  original  decree,  and  subsequently  in  the  prayer  now  made,  is 
erroneous,  and  that  administration  cannot  be  granted  to  Mrs.  Brench- 
ley in  the  form  prayed,  though  it  may  be  of  little  importance.  Now, 
I  think  that  Mrs.  Brenchley  does  not  take,  properly  speaking,  under 
the  ultimate  disposition  of  the  property  by  Mrs.  Minnett's  will,  but 
that  she  is  a  legatee  of  all  that  property  by  the  instrument  of  May, 
1847.  She  takes,  in  fact,  in  consequence  of  the  operation  of  that 
instrument  Now,  let  us  see  what  the  instrument  is  itself.  It  is  not 
merely  a  revocatory  instrument ;  it  is  an  instrument,  in  my  opinion, 
dispositive  as  well  as  revocatory;  though,  if  it  were  purely  revoca- 
tory, I  should  not  be  inclined  to  alter  my  opinion  at  alL  "  Whereas, 
I  am  desirous  to  revoke  and  make  void  my  said  will  and  disposition 
aforescud,  and  to  die  intestate,  in  order  that  all  my  property  both  real 
and  personal,  may  go  to  and  devolve  upon  my  heirs  or  next  of  kin, 
according  to  the  nature  and  quality  thereof,  the  same  as  if  I  had 
made  no  will,  and  had  died  utterly  intestate."  Now,  I  deem  this  to 
be  a  bequest  of  the  property  to  her  own  next  of  kin.  I  think  it  would 
have  done  this :  suppose  the  limitation  in  Mrs.  Minnett's  will  to  be 
otherwise  than  to  the  next  of  kin  of  Elizabeth  Coare,  it  would  have 
defeated  that  limitation,  and  the  next  of  kin  would  have  taken  the 
disposition.  Suppose  Mrs.  Minnett's  will  had  declared  that,  if  no 
disposition  were  made  of  the  property,  the  property  should  go  to  John 
Noakes  and  Abraham  Stiles,  those  words  I  have  now  read  would 
entirely  destroy  the  effect  of  that  limitation,  and  be  a  direct  bequest 
to  the  next  of  kin.  Now,  consider  a  moment  how  this  case  stands. 
When  Mrs.  Brenchley  takes,  under  this  paper,  in  the  manner  stated, 
must  she  not  p^  duty  as  a  legatee  ?  Is  it  a  case  of  intestax^y  ? 
Was  there  ever  such  a  thing  as  a  testamentary  intestacy  ?    How  is 
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it  possible  ?  It  was  hinted,  rather  than  argued,  that  the  paper  might 
not  be  proved ;  it  was  not  necesscury  to  prove  it  How  could  any- 
one swear  that  the  deceased  died  without  making  a  will,  when  here 
is  a  paper  that  disposes  of  the  property  to  certain  parties  ?  I  think 
that  all  such  papers  should  be  proved ;  and  if  there  have  been  cases 
in  which  a  revocatory  paper  has  not  been  proved  I  am  of  opinion 
that  that  is  a  very  mischievous  practice,  and  I  say  it  without  hesita- 
tion when  I  look  at  the  consequences —  I  say  it  upon  principle  —  as 
well  as  when  I  look  at  the  results  of  not  proving  revocatory  papers. 
In  the  first  place,  on  principle.  Intestacy  can  only  arise  where  a  per- 
son dies  without  bequeathing  his  property ;  without  a  will  at  alL  If 
a  man,  by  will,  declares  he  dies  intestate,  and  that  his  property  shall 
go  as  in  case  of  intestacy,  it  is  not  an  intestacy,  but  it  is  a  bequest 
of  the  property  persohis  designatiSy  namely,  to  persons  designated  in 
the  act  of  parliament,  as  it  might  be  by  any  other  description ;  and 
the  property,  in  this  case,  will  go  by  virtue  of  the  will  setting  aside 
the  power,  but  not  by  virtue  of  the  ste,tute.  Let  us  see  what  would  be 
the  danger  of  holding  a  contrary  doctrine.  Why,  if  you  held  a  con- 
trary doctrine,  the  result  would  be,  if  you  did  not  prove  the  wiU  ia 
tlie  manner  I  have  stated,  that,  at  any  distance  of  time,  an  old  will 
might  be  set  up,  and  then  you  would  be  in  the  predicament  that  you 
might  have  lost  the  revocatory  instrument,  and  that  doubt  might  be 
thrown  upon  it  in  consequence  of  its  not  having  been  proved,  aa  it 
ought  to  have  been.  I  think  I  may  safely  lay  aside  all  that  consider- 
ation, and  may  really  come  to  the  essence  of  the  case.  I  hold  that 
the  proper  claim  of  Mrs.  Brenchley  is  that  of  legatee  in  a  paper  not 
appointing  an  executor.  Then,  how  stands  that  claim  under  the  cir- 
cumstances of  this  case,  as  opposed  to  that  of  the  husband  ?  Mr. 
Justice  Williams  has  been  cited,  and  he  states  the  law,  in  the  last 
edition,  (p.  340,)  in  these  words :  "  Where  s^feme  covert  has  a  power 
to  dispose  of  her  estate  by  will,  which  she  executes,  but  without  ap- 
pointing an  executor,  administration  will  be  granted  to  the  husband, 
cum  testamento  annexo.  Again,-* if  b.  feme  covert  has  a  power  to 
dispose  of  certain  personal  property  by  her  will,  but  no  power  to 
make  an  executor,  and  she  makes  a  will,  the  court  will  grant  to  the 
executor  an  administration  with  the  will  annexed,  limited  to  that 
property,  and  decree  a  general  administration,  ceeterorum  bonorum  to 
her  husband."  Now,  this  is  a  very  faithful  exposition  of  the  two 
cases  which  are  cited  at  the  bottom  of  the  page ;  it  is  a  faithful  ex- 
position of  Salmon  and  Breese  v.  Ha^/s,  4  Hagg.  382 ;  and  Boxkjf  v. 
Stubbing'tonj  2  Lee,  637.  But  I  very  much  doubt  whether  the  prin- 
ciple attempted  to  be  extracted  from  the  faithful  statement  of  these 
circumstances  is  really  the  ground ;  because,  according  to  the  mode 
in  which  the  two  cases  are  stated,  it  will  make  the  grant  to  depend 
very  much  upon  the  circumstances  of  whether  a  feme  covert  so  hav- 
ing executed  a  will  without  having  appointed  an  executor,  for  that 
reason  it  shall  go  to  the  husband ;  but,  if  she  appoint  an  executor 
without  any  power  to  do  so,  it  shall  of  necessity  go  to  the  person  so 
appointed  executor,  though  she  has  no  power  of  ai^pointment.  That 
I  do  not  believe  to  be  the  correct  exposition  of  tne  law ;  not  that  I 
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apprehend  Mr.  Justice  Williams  intended  this ;  all  I  apprehend  he 
intended  was  to  give  a  faithful  abstract  of  the  two  cases ;  but,  by 
simply  stating  the  facts,  he  does  not  by  necessity  extract  the  spirit 
of  the  rule.  The  decisions,  no  doubt,  under  the  circumstances  ot  the 
two  cases,  were  quite  right ;  but  it  does  not  follow  that  the  whole  of 
these  grants  are  to  depend  either  upon  omitting  to  make  an  executor, 
or  making  aii  executor  without  the  power  of  appointment  In  the 
case  of  Boxley  v.  Stvbbington^  2  Lee,  537,  though  there  was  no  power 
to  appoint  an  executor,  —  a  point  I  am  not  gomg  to  discuss  now, — 
yet,  having  done  it,  the  court  granted  the  administration.  Now,  then, 
what  was  the  real  effect  and  meaning  of  Salmon  and  Breese  v.  Haps^ 
4  Hagg.  382?  —  because,  if  I  am  going  to  take  a  case  as  a  guide,  I 
must  really  look  at  the  circumstances  of  the  case,  and  must  not  take 
a  single  expresssion  from  the  judge  who  decided  that  case,  than  whom 
there  was  none  more  accurate ;  we  must  not  take  a  single  expression 
dehors  the  case,  and  pin  him  down  to  it  That  case  arose  under 
the  following  circumstances :  —  Mrs.  Hays  made  a  will,  very  obscure, 
to  begin  with,  and  the  doubt  arose  as  to  the  validity  of  the  will,  —  it 
was  long  before  the  Statute  of  wills, — whether  it  was  duly  executed, 
it  having  begun :  "  I,  Elizabeth  Mary  Hays,"  and  she  not  having  • 
signed  the  paper ;  the  husband  opposed  the  probate,  and  contended 
it  was  imperfect.  An  allegation  was  given  in ;  the  judge  admitted 
it,  expressing  considerable  doubt  as  to  what  the  ultimate  result  would 
be.  The  husband  then  gave  up  opposition,  and  consented  that  pro- 
bate should  be  taken ;  and  then  the  question  arose,  whether  he,  who 
was  the  husband,  should  take  the  grant,  or  whether  it  should  be  taken 
by  two  daughters  by  a  former  marriage,  who  were  legatees  in  the 
will.  Now,  it  is  to  be  observed,  the  danee  had  a  power  in  that  case ; 
she  exercised  that  power  with  considerable  obscurity,  but  in  favor  of 
all  her  six  children,  two  by  her  first  marriage,  and  four  by  her  second, 
and  Mr.  Hays  appears  as  representative  of  the  four  children.  So  far 
as  interest  went,  the  majority  was  with  Mr.  Hays.  Mr.  Hays  repre- 
sented a  greater  interest  than  that  of  the  other  two  daughters,  in  pro- 
portion of  two  to  one.  Upon  that  occasion,  it  was  contended,  "  where 
a  feme  covert  makes  a  will  in  respect  of  property  over  which  she  has 
a  disposing  power,  and  does  not  appoint  an  executor,  administration 
with  the  will  annexed,  is  granted  to  the  surviving  husband,  if  he  is 
willing  to  take  it.''  The  court  said  that  was  correct,  as  to  general 
practice ;  and  I  have  no  doubt,  as  the  practice  then  was,  that  it  was 
correct  Whether  the  practice  has  continued  the  same  uniformly  to 
the  present  time  I  am  not  enabled  to  say ;  but  I  can  never  omit  from 
bearing  in  my  mind,  when  I  am  talking  of  a  grant,  that  to  couple 
the  grant  with  the  interest  is,  for  the  most  part,  one  of  the  leading 
principles  of  this  court,  and,  as  I  think,  one  of  the  safest  principles 
on  which  it  can  go.  However,  what  did  the  court  say  in  that  case  ? 
He  saw  no  reason  to  depart  from  the  ordinary  practice,  holding,  as 
is  undoubtedly  true,  that  he  had  a  discretionary  power  to  grant  to 
one  or  the  other,  and  he  granted  it  to  Mr.  Hays,  because  he  said  he 
had  not  carried  on  a  vexatious  opposition,  but  had  withdrawn  the 
very  moment  the  allegation  was  admitted,  and  he  was  also  the  father 
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of  four  legatees.  Under  these  dicumstanees,  he  said  that  he  saw  no 
reasoti  to  pass  him  over,  and  he  granted  it  to  Mr.  Hays  in  preference. 
Then,  the  result  of  that  is,  that  it  is  a  matter  of  tair  discretion  to 
whom  the  administration  shall  be  granted.  The  court  must  judge, 
from  all  the  circumstances  of  the  case,  to  whom  the  adminisiratioH 
ought  properly  to  pass.  I  must  say,  this  case  is  toto  cmlo  different 
from  Salnum  and  Breese  v.  HaySy  as  to  the  title  of  Mr.  Lynn  to  ad- 
ministration, for  the  course  he  has  adopted  is  indeed  very  unlike  that 
of  Mr.  Hays,  who,  when  the  allegation  was  admitted,  withdrew  from 
litigation.  Mr.  Lynn  has  earned  the  case  not  only  through  the  fVe- 
logative  Court,  not  only  to  the  superior  court,  the  Judicial  Commit- 
tee, but,  according  to  the  statement  made  in  his  own  act,  threatens 
legal  proceedings  elsewhere.  Now,  then,  can  I  think  that  Mr.  Lynn 
is  the  person  best  calculated  to  administer  this  property,  in  which 
he  has  no  interest,  for  the  benefit  of  tliose  entitled  to  it  aec<mling  to 
the  instrument,  if  the  court  decrees  probate  ?  I  verily  think  not  As 
to  there  being  other  property,  he  may  take  a  caierorum  grant ;  and  I 
see  no  inconvenience  if  there  be  such  property.  I  cannot  doubt  the 
proper  person  to  take  the  administration  is  Aurs.  Brenchley,  who  has 
fought  through  this  long^^ntested  battle,  and  who,  I  think,  on  every 
principle  of  law  as  well  as  justice,  is  entitled.  I  therefore  grant  ihto* 
bate  of  this  paper  alone,  namely,  the  codicil  bearing  date  the  14th 
May,  to  Mrs.  Brenchley,  as  the  legatee  named  in  the  paper. 


WiLLiABCS  V,  Dormer,  falsely  called  Williams*^ 

April  15,  1852. 

Pleading  ^--Jurisdiction —  Domicile  of  Wife, 

Where  the  busbaiid  and  wife  are  living  apart  ander  a  sentence  of  separation,  the  domicile  of 
the  hosbaod  is  not  the  domicile  of  the  wife,  and  the  conseqaent  defect  of  jorisdictkm  Bpp^ 
rent  on  the  face  of  the  libel  will  not  be  cured  bj  the  appearance  of  the  wife. 

This  was  a  suit  for  nullity  of  marriage,  under  the  stat  4  Geo.  4, 
c.  76,  s.  22,  promoted  by  the  husband  against  the  wife,  and  brought  be- 
fore the  Court  of  Arches  under  letters  of  request  from  the  commissary 
of  the  diocese  of  Canterbury.  The  ninth  article  of  the  libel,  as  origin- 
ally brought  in,  pleaded  « that  the  said  M.  T.  Dormer,  when  served 

with  the  service  of  the  decree,  was  of  the  parish  of i  in  the  county 

of ,  diocese  of         ,  and  province  of  Canterbury,  and  therefore, 

and  by  reason  of  the  letters  of  request  from  the  commissary,  &c.  was 
and  is  subject  to  the  jurisdiction  of  this  court"  The  libel  was  op- 
posed on  other  grounds,  but  Sir  H.  Jenner  Fust  took  tide  objection  of 
want  of  jurisdiction  to  this  article,  and  directed  it  to  be  reformed ; 
and  the  article,  as  reformed,  pleaded  "  that  the  said  J.  H.  Williams 

>  16  Jur.  866. 
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was  and  is  resident  within  the  parish  of  Tunbridge,  in  the  county  of 
Kent,  diocese  of  Canterbury,  and  province  of  Canterbury ;  and  that 
the  said  M.  T.  Dormer,  by  reason  thereof,  and  of  the  letters  of  re- 
quest, &c.  and  of  the  appearance  given  on  her  behalf  in  this  causci 
was  and  is,"  dec. 

Addams  and  Cktrteis  opposed  the  admission  of  the  article.  The 
objection  was  taken  by  the  court,  and  the  proper  course  would  have 
been  to  appeal,  if  the  objection  was  supposed  untenable.  The  re- 
formation of  the  article  has  not  removed  the  objection,  for  it  does  not 
follow  that  the  domicile  of  the  husband  is  that  of  the  wife  in  all  cases ; 
generally  it  is  so,  but  in  the  present  case  these  parties  are  actually 
uving  apart  by  virtuoipf  a  sentence  separating  them  from  bed  and 
board ;  this  destroys  the  legal  supposition  of  the  wife's  domicile.  But 
it  wiU  be  said  she  has  cured  the  defect  bv  appearing.  Fii:st,  it  may 
be  doubted  whether  her  appearance  would  give  the  court  jurisdiction; 
and,  secondly,  she  -^aa  served  in  her  proctor's  office,  and  in  another 
jurisdiction,  that  is,  in  the  diocese  of  London.  Chichesier  v.  Donegal^ 
1  Add.  5,  which  will  be  referred  to  on  the  other  side,  does  not  apply ; 
there  the  husband  and  wife  were  not  separated  by  sentence  of  a  com- 
petent court,  and  the  objection  was  taken  by  an  intervenor,  and  not 
by  either  of  the  parties  to  the  marriage. 

Jenner  and  Thviss,  contra.  Notwithstanding  the  distinction  taken, 
Chichesier  v.  Donegal  is  an  authority  for  a  citation  of  the  wife  at  the 
domicile  of  the  husband,  provided  she  has  notice  of  the  suit ;  but  in 
the  present  case  she  is  not  simply  fixed  with  notice  of  the  suit ;  but 
actually  gives  an  appearance.  An  appearance  should  have  been 
given  under  protest,  and  the  jurisdiction  pleaded  to ;  the  objection  is 
now  taken  too  late. 

Sir  J.  DoDsoN.  This  case  is  attended  with  very  peculiar  circum- 
stances. The  marriage  took  place  in  1826.  Then  a  suit  was  pro- 
moted by  the  wife  against  the  husband  for  a  separation  by  reason  of 
adultery,  in  which  she  obtained  a  sentence ;  the  marriage,  therefore, 
which  is  the  foundation  of  a  decree  of  separation,  must  in  that  suit 
have  been  established.  Then  in  1838  there  was  a  suit  for  nullity  of 
marriage,  (1  Curt.  870)  promoted  by  the  wife  against  the  husband. 
The  husband  defended  that  suit,  and  successfully,  for  the  marriage 
was  not  held  to  be  void  and  null.  The  wife  tnen  had  obtained  a 
sentence  of  separation,  but  failed  in  her  suit  for  annulling  the  mar- 
riage ;  and  so  things  remained  till  the  present  suit  was  instituted  by 
the  husband.  When  the  present  case  came  before  Sir  H.  Jenner  Fust, 
he  took  the  objection  that  the  jurisdiction  was  not  sufficiently  plead- 
ed, for  the  libel  did  not  plead  that  the  domicile  of  the  wife  was  in  the 
diocese  of  Canterbury ;  thus  holding  that  if  the  wife  was  not  resident 
in  that  diocese  when  the  letters  of  request  were  signed,  there  was  no 
jurisdiction.  The  libel,  as  now  reformed,  attempts  to  cure  this  de- 
fect ;  but  how  ?  Not  by  directly  pleading  the  fact  o(  the  husband's 
domicile,  but  merely  that  "  he  was  and  is  resident"     Supposing  that 
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I  were  to  allow  this  to  remain,  still  would  it  follow  that  the  domicile 
of  the  husband  was  the  domicile  of  the  wife,  she  living  separate  and 
apart  from  him,  by  virtue  of  the  sentence  of  a  competent  court  ?  I 
think  not  I  am  of  opinion  that  the  objection  was  well  taken,  and  is 
not  removed.  The  appearance  of  the  wife  will  not  cure  the  defect 
nor  give  the  court  jurisidiction ;  and  Chichester  v.  Donegal  is  quite  a 
different  case.     I  reject  the  libel. 


In  the  Goods  of  J.  Fary.^ 

November  7,  1851. 

1  VicL  c.  26  J  s.  20 —  Revocation. 

The  deceased  duly  executed  his  will  in  1846 ;  in  1850  circum- 
stances occurred  which  rendered  this  will  inoperative,  except  as  to  a 
legacy  of  lOOL ;  and  in  December  he  drew  a  pen  across  the  will,  and 
wrote  at  the  top  of  each  sheet  <<  cancelled,"  and  also,  at  the  end  of 
the  will,  he  wrote,  "  Cancelled  by  me,  this  1st  day  of  December, 
1850." 

Deane  moved  for  probate  of  the  will,  the  20th  section  of  the  act 
not  having  been  complied  with,  and  no  revocation  effected.  Stephens 
V.  Taprell,  2  Curt  458. 

Sir  H.  Jenner  Fust  decreed  probate. 


115  Jar.  1114. 
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ABANDONMENT. 
See  Specific  Performance. 

ACCUMULATIONS. 

See  Thellusson's  Act. 


ACKNOWLEDGMENT. 

Under  StattUe  of  Limitations, 2 

See  Limitations. 


On  Land  Damages.^ 


ACTION. 
See  Specific  Performance. 

ADMINISTRATION. 


Diocesan  or  Prerogative  —  Trustees  Relief  Act.']  A  was  entitled  to  a  share  of  the  pro- 
duce of  certam  chattels,  and  of  no  other  property.-  She  was  domiciled  in  the  dio- 
cese of  L.,  and  the  chattels  were  in  the  same  diocese.  A  died  intestate.  The  chat- 
tels were  bcM  by  the  trustee,  and  A's  share  of  the  property  was  psdd  into  court,  un- 
der provisions  of  the  statute  10  &  11  Vict  c.  96.  After  this,  letters  of  administra- 
ion  to  A's  estate  were  taken  out  in  the  diocese  of  L. ;  and,  on  application  for  the 
payment  of  this  fund  out  of  court  to  the  administrator,  the  same  was  ordered,  the 
court  holding  that  a  prerogative  administration  was  not  necessary.  Spencer,  in  re, 
219. 

See  Will. 


AGENT. 

BUI  against  hy  Principal  to  compel  a  conveyance,'] 

See  Trustees. 


AGREEMENT. 
Illegal.] 

See  SoLiciTOB. 
VOL.  IX.  51 
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ANNUITY. 

Fund  in  Court —  Check —  Seizure — Jurisdiction,']  W.  C.  being  in  receipt  of  an  an- 
nuity payable  out  of  stock  standing  in  the  name  of  tihe  Acconntant-Genend,  became 
indebted  to  F.  C,  who  bronght  an  action  against  him  and  obtsdned  a  judgment,  upon 
which  ^  fieri  facias  was  issued,  but  nothing  was  found  upon  which  to  execute  it 
Upon  half  a  yearns  annuity  falline  due,  F.  C.  obtained  an  order  stopping  the  Ac- 
countant-General  from  parting  wiw  the  check ;  but  upon  a  petition,  the  court  de- 
clined to  make  an  order  authorizing  the  sheriff  to  seize  the  check  or  to  direct  it 
to  be  dealt  widi  as  if  it  was  standing  in  the  name  of  a  trustee,  and  tiie  petition  was 
dismissed.     Courtoy  y.  Vincent^  205. 

See  Legacy  Duty. 

* 

ASSIGNMENT. 
By  a  Husband  of  Wife^s  Interest.'] 

See  Babon  A2n>  Feme. 

ATTORNEY. 
His  Lien  on  Deeds.] 

See  Lien. 

See  MOBTGAGE. 


BARON  AND  FEMI^ 

1.  Equity  for  a  Settlement — Assignment  by  the  Husband  of  Wif^s  Iniereit — Form  of 
Setdement,]  A,  the  husband  of  B,  to  whom  a  shaie  of  the  residue  of  a  testatoi's 
estate  had  been  bequeathed,  assigned  it  to  C,  for  yalnable  consideration.  A  sum  of 
stock  representfaig  this  share  was  carried  to  the  account  of  B  in  a  suit  The  proper 
terms  or  a  settlement  of  the  part  allowed  to  B,  by  way  of  equity  of  settlement  were 
held  to  be  to  B  for  life,  with  remainder  to  her  children  as  she  should  apooint,  with 
remainder  to  the  children  in  de&ult  of  appointment,  and,  in  defiiult  <»  cnildren,  if 
B  should  sunriye  A,  to  B,  absolutely ;  but,  if  A  should  sundye  B,  to  C.  Carter  y. 
Taggart^  167. 

2.  The  court  has  the  power  of  directing  that,  in  the  last  event,  the  fund  shall  be  at  the 
disposal  of  the  wife  by  will ;  and  that  in  defisiult  of  such  disposition,  it  shall  go  to  the 
next  of  kin  of  B ;  but  a  special  case  must  be  made  for  such  a  settlement,  and  the 
circumstance  that  B  had  needy  relatives  was  held  not  sufficient  to  justify  it    76. 

8.  IVife's  Equity — Assignment  of  Reversionary  Fund  —  Stop-order —  Petition,]  Un- 
der the  will  of  the  testator  a  married  woman  was  entitled  to  a  sum  of  600/.  and  up- 
wards, and  a  share  in  a  sum  set  apart  to  answer  a  life  annuity,  amounting  to  346/. 
In  an  administration  suit  the  600/.  was  pud  to  the  husband,  with  the  consent  of  the 
'wife.  The  husband  and  wife  then  joined  in  assigning  their  reyersi<mary  interest  in 
the  annuity  fund  for  value,  and  the  assignees  procured  a  stop-order  upon  tbe  fund. 
On  the  death  of  the  annuitant,  the  wife  petitioned  for  a  settlement  of  the  fund :  — 

Heldj  reversing  the  order  of  the  court  below,  dismissing  the  petition,  that  the  wife  was 
entitled  to  Imve  the  whole  fund  settled  on  herself  and  children,  the  husband  being 
insedvent  and  having  made  no  settlement  upon  her;  that  the  claim  of  the  wife  was 
properly  raised  by  petition ;  and  that  the  asagnees,  though  no  parties  to  the  adnu- 
nistration  suit,  had,  by  obtaining  the  stop-order,  sufficientfy  brought  themselves  before 
the  court  to  enable  it  to  deal  with  the  fund  upon  petition.    ScoU  v.  Spashett^  265. 

BENEFIT  BUILDING  SOCIETY. 
See  Trustees. 
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BELL-EIN6ING. 
May  amount  to  a  Nuisance,'} 

See  NuiSANOX. 


BEQUEST. 
See  Will. 

BILL. 
See  Trustees. 


To  compel  an  Agent  to  convey,"] 


In  a  Grammai^School,'] 


BOARDERS. 
See  Gbammar-School. 

BONDS. 
See  Trustees. 

BOROUGH  FUND. 
See  Municipal  Corporation  Act. 


CHANCERY. 
When  a  Party  has  sufficient  Redress  at  law,'] 

See  Specific  Performance. 

CHARITY  SCHOOL. 
See  Grammar-School. 

CHARITY  COMMISSIONERS  ACT. 
See  Grammar-School. 

COMPANY. 

See  WiNDiNChUP  Acts. 

COMPENSATION. 

For  Injury  by  a  Corporation,] 

See  Lands  Clauses  Consolidation  Act. 


CONSTRUCTIVE  NOTICE. 

Of  a  prior  Deed,] 

See  MoRTQAOE. 


CONTRACT. 

Letters  —  Reference  to  Will — Promise — Evidence,]    P.  C.  while  in  India  made  his 
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will,  leaving  Ids  daughter,  who  was  bom  there,  a  lac  of  rupees.  Upon  the  comple- 
tioii  of  her  education,  P.  C,  who  had  returned  to  Enfflana,  sent  her  back  to  India, 
and  on  that  occasion  he  wrote  to  a  particular  friend,  to  whose  gnardianship  and 
charge  he  confided  her, "  In  regard  to  her  settlement  in  life  I  shaU  be  naturally 
anxious."  '^  You  may  assure  the  young  gentleman  she  may  choose  that,  on  his  mar- 
riage with  her,  he  shall  have  2000/.  stening ;  nor  will  that  be  all ;  she  is  and  shall  be 
noticed  in  my  will,  but  to  what  further  amount  I  cannot  say,  owing  to  the  present 
reduced,  and  reducing,  state  of  interest,  which  puts  it  out  of  my  power  to  determine 
at  present  what  I  may  have  to  dispose  of."  H.  M.  having  made  proposals  of  mai^ 
riaee,  was  informed  <n  die  letter  written  by  P.  C,  and  also  of  tiie  will  he  had  made, 
and  after  some  negotiations,  ^e  marriase  was  solemnized  in  1826,  and  in  182d,  H. 
M.  and  his  wife  returned  to  England.  In  the  same  year  P.  C,  who  was  a  domiciled 
Scotchman,  executed,  in  Edinburgh,  another  will,  by  which  he  gave  all  his  real  and 
personal  property  for  the  benefit  of  his  wife  and  his  two  sons  by  her,  and,  in  case  of 
their  dying  without  issue,  he  gave  the  whole  to  the  issue  of  his  daughter.  P.  C.  died 
in  1831,  without  having  made  any  provision  for  his  daughter,  leavmg  the  will  made 
by  him  in  India,  in  ihe  state  it  was  when  he  executed  it ;  and  upon  a  oill  filed  by  bis 
daughter,  insisting  Uiat  tiie  testator  had  contracted  to  settle  a  lac  of  rupees  upon  her, 
and  that  the  contract  was  contained  in  the  letter  written  by  him :  — 
Held,  that,  in  construing  contracts,  the  coort  must  ascertain  the  real  meaning  of  the 
words  used ;  that  when  no  definite  or  specific  sum  was  mentioned  or  referred  to,  the 
court  cannot  enforce  any  contract ;  that  the  testator  had  not  afforded  means  of  refer- 
ence to  any  other  document;  that  except  fix>m  the  answer  of  H.  M.  there  was  no 
evidence  that  he  married  on  the  &ith  and  belief  that  a  lac  of  rupees  would  be  settled ; 
and  that  it  was  not  evidence  to  be  acted  upon,  in  &vor  of  the  plaintiff,  against  the 
estate  of  the  testator,  as  previous  to  the  marriage,  it  had  been  pointed  out  to  H.  M. 
that  the  letter  did  not  state  any  precise  sum ;  and  that  the  testator  had  left  himself 
unfettered  by  any  contract ;  and  the  bill  was  dismissed,  but  without  costs.  Moor- 
house  V.  Cdvin,  186. 

CONTRACT. 

niegoL^ 

See  Solicitor. 

CONTRIBUTORY. 

See  Winding-up  Acts. 

CORPORATION. 
See  Winding-up  Acts. 


COSTS. 

1.  Trustee  —  Discharge  from  Trusteesfiip.']  A^rustee  desiring  to  be  dischaxged  from 
his  trust,  without  any  changes  as  to  the  position  of  the  trust  property,  or  the  persons 
with  whom  he  was  associated,  and  seeking  the  aid  of  the  court  for  that  purpose,  irill 
not  be  allowed  any  costs,  but  will  not  be  compelled  to  pay  any.  Porter  v.  Watts, 
161. 

2.  Suits  for  establishing  the  WUl  of  a  Testator — Heir  al  Law."]  A  testator  devised  his 
real  estates  to  A,  and  died,  leaving  B  his  heir  at  Uiw.  B  brought  an  action  of  eject- 
ment against  A,  in  respect  of  a  part  of  the  testator's  real  estate,  on  the  grounds  of 
the  incompetency  of  the  testator,  and  fraud  on  the  part  <rf  A.  The  action  was  tried, 
and  failed,  and  a  motion  for  a  new  trial  was  refused.  A  biU  was  then  filed  by  A, 
agjunst  B,  for  the  purpose  of  establishing  the  will.  B,  in  his  answer,  set  up  the  in- 
competency of  the  testator,  and  fraud  on  the  part  of  the  devisee,  and  entered  into  a 
good  deal  of  evidence  in  support  of  his  case.  At  the  hearing,  issues  were  directed 
to  try  the  validity  of  the  will.    The  issues  were  tried.    B,  at  Die  trial,  merely  cross- 
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examined  A's  witnessefl,  and  did  not  enter  into  an^  independent  evidence.  A  yer- 
dict  was  given  in  support  of  the  wiU.  On  the  conung  on  again  of  the  cause  on  tlie 
Question  of  the  costs  of  the  suit  and  issues :  — 
Heldf  that  B  was  not  entitled  to  any  of  the  costs  of  the  suit  or  issues,  but  was  bound  to 
pay  so  much  of  the  costs  of  the  suit  and  issues  as  were  occasioned  by  his  raising 
the  above-mentioned  questions  of  incompetency  and  fraud.     Grove  v.  Young,  47. 

8.  Heir — Resale  of  EtUUe  aareed  to  be  so/dL]  A  contnusted  to  sell  an  estate  to  B. 
Before  the  completion  of  the  purchase,  B  cued  intestate.  A  bill  was  filed  hy  A 
against  tiie  heir  and  administrator  of  B,  praying  for  a  resale  of  die  estate,  ana  for 
the  application  of  the  purchase-money  to  the  payment  of  A's  expenses  and  the  sum 
agreed  to  be  paid  by  B: — 

HeS,  that  A  was  bound  to  pay  the  costs  of  the  heir,  willi  liberty  to  add  diem  to  his 
own.    Popple  V.  Hensony  215. 

See  Crbditobs'  Suit. 


CREDITOBS'  SUIT. 

1.  Reference  to  the  Master — Decree,']  A  creditor's  suit  coming  on  for  further  direc- 
tions, the  fund  applicable  to  the  payment  of  the  debts  being  small,  a  reference  back 
to  the  Master  to  apportion  it  between  the  creditors  was  dispensed  with,  and  the 
apportionment  directed  to  be  made  by  affidavit    Bear  v.  Smith,  185. 

2.  Stay  of  Proceedings,"]  A  creditor,  who  had  brought  an  action  a^lnst  the  executor 
of  a  debtor,  received  notice  of  a  decree  for  the  administration  of  nis  estates.  After 
this  notice,  and  before  anj  application  was  made  to  stay  his  proceedings,  he  went  on 
with  tlie  action,  and  obtamea  judgment :  — 

Held,  that  he  was  entitled  to  the  costs  of  his  proceedings  after  notice  of  the  decree.  lb. 

DAMAGES. 
See  Lands  Claubes  Consolidatioit  Act. 

DEED. 
See  Trustees.    Mobtqaqx. 

DEMURRER. 
See  Tbusteeb. 

DEPOSIT. 

Mortgage  T- Realizing — Administrator — Emdenee,]  G.  S.  insisting  that  J.  F.,  the 
owner  of  an  agreement  for  a  bnildinff  lease,  had  deposited  it  to  secure  to  him  900/., 
claimed  payment  of  the  money  from  me  administrator  of  J.  F.,  who  had  expended 
money  out  of  his  own  pocket  in  finishing  the  houses,  and  had  obtained  leases  from 
the  lessors,  and  questioned  the  deposit  and  the  extent  of  the  advance  if  any  had 
been  made :  — 

Held,  That  tlie  affidavits  affording  evidence  of  deposit,  the  court  was  bound  to  act  upon 
them ;  that  when  the  deposit  was  made,  it  gave  G.  S.  a  title  to  a  mortgage,  and  Uiat 
he  had  a  right  to  payment ;  and  the  court  made  a  decree  for  an  account  and  sale  6t 
the  houses  comprised  in  the  agreement    Sims  v.  Helling,  45. 

DILAPIDATIONS, 
Legatee  Uablefor,] 

See  Will. 

5r 
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DISCOVEEY. 

1.  Form  of  Exceptions^]  The  bill  alleged  that  an  estate  was  devised  under  a  power  to 
tiie  defendant  for  life,  or  until  he  should  alienate  by  forfeiture  or  otherwise ;  that  the 
execution  c^the  power  was  iuTalid,  and  that  the  plaintiff  was  entitled  to  die  estate 
in  de&olt  of  ^ypointznent  One  of  the  interrogatories  to  the  bill  was,  whether  the 
defendant  had  not  in  hispoflsession  the  title-de^  of  the  estate,  and  if  not  in  whose 
were  tiiey  ?    Tne  bill  also  adced  that  the  defendant  might  set  forth  a  sche- 


lule  to  the  deeds  in  his  jpossession,  and  that_he  might  state  in  whose  possession  those 

"         "  diatflOD] 


deeds  were  which  he  had  parted  witii.  The  defendant  admitted  uiat  some  of  the 
deeds  were  in  his  possession,  and  set  forth  a  schedule  of  them,  and  he  stated  that  he 
had  had  other  deeds,  but  refused  to  answer  in  whose  possesnon  they  now  were,  as  it 
might  subject  him  to  a  forfeiture  of  the  estate :  — 
Held^  that  an  exception  which  comprised  the  answer  to  the  whole  of  the  interrogatory 
was  good,  although  part  of  it  had  been  answered.    Hambrooh  v.  Smkh^  226. 

2.  Held,  also,  that  as  in  one  event  the  documents  might  assist  the  pUintiff  at  the  hear- 
ing, he  was  entitled  to  production.    Ih. 

3.  Forfeiture.']    Held,  further,  that  the  estate  having  been  given  to  the  defendant  until 
alienation,  he  could  not  protect  himself  from  discovery  on  the  ground  of  forfettuie. 


DISCRETION. 

See  Tbubtees. 

DISSfiNTERS. 
Their  right  to  send  to  a  Cframmar-School.] 

See  Gbammab-Sghool. 

EARDLEY  WTLMOTS  ACT. 
See  Grammab-Sghool. 

ELECTION. 
See  Will. 

EQUITABLE  MORTGAGE. 
See  MoRTOAQE. 

ESTATE  TAIL, 
See  Will. 

EXECUTORS. 
See  Parties. 

EXECUTORY  DEVISE. 
See  Will. 
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FOBFEITUBE. 
See  Discovert. 

FREE  SCHOOL. 
See  Grammah-Sghool. 

FRAUD. 

Not  imputed  to  a  Person."] 

See  MoRTOAOSE. 

GRAMMAR-SCHOOL. 

1.  WhcU  ».]  School  for  the  instructioii  of  chfldren  in  good  literature  and  learning 
held  to  be  a  grammar-school  within  the  meaning  of  Sir  Eardley  Wilmot's  Act,  8  & 
4  Vict  c.  77.    Attorney-General  t.  Bishop  of  Worcester^  1. 

2.  Alteration  in  Scheme.']  The  decree  of  the  court,  confirming  the  decree  of  the  Com- 
missionerB  for  Charitable  Uses  for  the  regulation  of  a  grammaivschool,  is  not  final  and 
conclusive,  so  as  to  preclude  further  alterations  in  the  scheme  by  order  of  the  court, 
obtained  upon  petition,  either  under  Sir  Samuel  Romilly's  Act,  32  Gea  8,  c.  101,  or 
under  the  Grammal^School  Act,  8  &  4  Vict  c.  77 ;  and  therefore,  where  a  scheme 
had  been  directed  by  such  decrees,  and  an  alteration  thereof  had  afterwards  been 
obtained  upon  petitions  under  those  acts,  the  court  refused  to  treat  such  alteration 
as  a  nullity.    Ih. 

8.  Stat,  52  Geo.  8,  c.  101.]  Sir  Samuel  Romilly's  Act,  52  Geo.  8,  c.  101,  has  no  ap- 
plication between  trustees  of  a  charity  and  strangers,  but  only  between  trustees  and 
the  objects  of  the  trust ;  and  it  is  in  the  discretion  of  the  court  as  to  what  extent  it 
ought,  as  between  them,  to  be  applied.    Ih. 

4.  Semhle,  the  Act  52  Geo.  8,  c.  101,  may  be  resorted  to  in  all  cases  where  the  objects 
of  the  charity  have  no  distinct  interests,  and  where,  therefore,  the  Attorney-General 
properiy  represents  them  all ;  and  in  all  cases  where,  although  there  may  be  distinct 
interests,  no  substantial  question  of  principle  can  arise  between  the  several  objects. 
lb. 

5.  Free  School]  The  term  ^ free  school"  is  flexible  in  its  meaning,  and  is  to  be  con- 
sidered accoiding  to  the  context  and  the  usage  which  has  prevuled  in  the  school. 
lb. 

6.  Review  of  Scheme.]  It  is  competent  to  the  Attorney-General,  in  a  charity  case,  to 
call  upon  the  court  to  review  a  scheme  which  has  been  settled  under  its  decree,  if 
he  is  satisfied  that  the  scheme  does  not  operate  beneficially  for  the  charity ;  but  the 
court,  in  acting  upon  such  an  application,  is  bound  to  proceed  with  the  utmost  pos- 
sible caution,  and  to  require  the  clearest  evidence,  not  only  that  the  existing  scheme 
does  not  operate  beneficially,  but  that  it  can,  by  alteration,  be  made  to  do  so  consist- 
ently with  the  object  of  the  foundation.    lb. 

7.  Boarders.]  The  fact  that  the  income  of  a  free  grammar-school  is  sufficient  to  pro- 
vide competent  masters  for  the  instruction  of  the  free  scholars  is  not  of  itself  suffi- 
cient as  a  ground  for  the  exclusion  of  boarders.    lb. 

8.  Dissenters.]  Where  it  has  been  the  us^  at  a  free  gramnuir^chool  to  admit  the 
children  ofoissenters,  and  there  is  no  positive  evidence  confining  the  benefit  of  the 
charity  to  members  of  the  Church  o£  England,  the  court  in  settling  a  scheme  in  which 
the  head-master  is  to  be  a  clerayman  of  the  Church,  will  not  impose  a  qualification 
upon  the  scholars  that  they  or  Seir  parents  should  be  members  of  the  Cnurch ;  nor 
will  it  give  any  specific  directions  as  to  religious  instruction  or  discipline,  but  will  (as 
in  The  Warwick  School  case^  1  Ph.  564,)  leave  the  details  of  both  to  tiie  difloretkm 
of  the  head-master.    lb. 
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9.  JumdictiorL]  SembUf  the  court  has  no  power  to  reyerse  the  deciaon  of  llie  Cha- 
rity Commissioners  or  tihe  Bishop,  under  the  Charity  CommissionerB  Act,  1  &  2 
Gea  4,  c.  92,  upon  the  question  whether  an  exchange  of  charity  lands  is  not  for  the 
permanent  benefit  of  the  charity. 

HUSBAND  AND  WIFE. 
See  Baron  and  Feme. 

ILLEGAL  CONTRACT. 
See  Trustebb. 

INFANT. 
See  Will. 

INFANTS. 

Shares  under  20^]  Shares  of  in&nts  in  a  testator^s  estate,  under  20ZL  each,  oidered  to 
be  paid  at  once  to  the  persons  maintaining  them.    Farranee  y.  VUey,  219. 

INFORMATION. 

See   GBAMBfAR-SCHOOL. 

INJUNCTION. 

Medicines  —  Breach  of  Confidence — Secret  of  Compounding  Unpatented  Medicines.il 
A  party  who  has  a  secret  in  a  trade  and  employs  persons  under  contract  express  or 
implied,  or  under  a  duty  express  or  implied,  can  restndn  by  injunction  such  of  those 
persons  as  have  gained  a  knowledge  or  the  secret  from  setting  it  up  against  the  em- 
ployer.   Morison  y.  Moat^  182. 

See  Lands  Clauses  Consolidation  Act.    Nuisance. 


Meaning  of^ina  TFtff.] 


When  Trustees  liable  f or, ^ 


ISSUE. 
See  Will. 

INTEREST. 
See  Trustees. 


Of  Court  of  Chancery."] 


JOINT-STOCK  COMPANIES. 
See  Winding-up  Acts. 

JURISDICTION. 

See  Trustee  Act. 

See  Trustees. 
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LANDS  CLAUSES  CONSOLIDATION  ACT. 

Property  injuriously  affected  —  Camt>en$aiion — Injunction.-]  A  harbor  improyement 
company,  in  the  prosecution  of  their  works,  unaer  the  authority  of  a  special  act  of 
parliament,  obstructed  access  to  a  wharf  from  the  place  of  business  of  M.  H.,  by 
which  he  was  put  to  expense  in  loading  and  unloading  ships.  M.  H.,  claiming  com- 
pensation, gave  a  notice  and  proceeded  to  appoint  an  arbitrator,  under  ^e  68th  sec- 
tion of  the  8  Vict  c.  18,  ^the  Lands  Clauses  Consolidation  Act,  1845.)  Upon  a  bill 
filed  by  the  company  an  mj unction  was  granted  to  restrain  the  ^rther  proceedings 
of  M.  H.,  until  he  established  his  rieht  at  law,  but  on  appeal  the  same  was  dissolved. 
Sutton  Harbor  Improvement  Co,  v.  Ilitchins,  41. 

LEGACY. 
See  Infants. 


LEGACY-DUTY. 

1.  Annuity. "]  A  testator  gave  a  real  and  personal  estate,  subject  to  one  <'  clear"  yearly 
rent-chai^e,  or  annuity  of  100/.  a  year,  to  S.  G. :  — 

Heldj  that  it  was  to  be  paid  without  any  deduction  for  legacy-duty,  and  that  the  legacy- 
duty  was  to  be  paid  out  of  ^e  real  estate,  as  the  personal  estate  of  the  testator  was 
exnausted.    Bailey  v.  BouUy  195. 

2.  Baron  and  Feme  —  Transfer  by  Wife  out  of  Funds  which  had  survived  to  her,  to  pay 
Debts  and  Legacies  —  S6  Geo.  3,  c.  52  —  45  Geo.  3,  c.  28.]  A  testator  havinc  large  sums 
of  stock  invested  in  the  joint  names  of  himself  and  his  wife,  made  his  wm,  by  which 
he  gave  several  specific  legacies  to  his  wife,  to  whom  he  also  devised  certain  real  estates. 
He  also  made  several  devises  and  bequests  of  real  and  personal  estate  to  trustees, 
upon  trust  for  his  wife  for  life,  and  after  her  decease  for  the  benefit  of  other  persons ; 
he  also  gave  a  legacy  of  10,000/.  to  his  daughter  for  life,^th  remainder  to  her 
children,  and  he  appointed  his  wife  sole  executrix.  Upon  the  decease  of  the  testa- 
tor, his  personal  estate  was  found  wholly  insufficient  to  pay  several  specialty  debts 
and  thel^iacies  given  by  his  will,  and  under  a  deed  executed  by  his  wife  reciting 
these  facts,  she  transferred  86,000/.  and  10,500/.  stock,  part  of  the  funds  which  haa 
been  invested  in  the  joint  names  of  herself  and  her  husband,  to  the  trustees  of  his 
will,  for  the  purpose  of  being  applied  to  satisfy  the  debts,  among  others,  the  legacy 
of  10,000/.  The  Commissioners  of  Stamps  and  Taxes  claimed  legacy-duty  in 
respect  of  this  i>ayment ;  but  upon  a  petition  by  the  executors  of  the  testator  and  his 
wife,  who  had  mnce  died,  to  obtain  the  opinion  of  the  court :  — 

Held^  that  no  claim  for  legacy-duty  had  arisen  under  the  86  Greo.  8,  c.  62,  or  the  45 
Greo.  8,  c.  28,  and  that  none  was  payaUe.    Laurie  r,  CUMon^  171. 

LEGATEE. 

Liable  for  Dilapiaations.'] 

See  Wzix. 


LETTERS. 
When  amounting  to  a  Contract'] 

See  Contract. 


LIEN. 

1.  Solicitor  and  Client  —  Lien  on  Deeds.]  A  contracted  to  buy  the  equity  of  redemp- 
tion of  the  L.  estate,  and  immediately  contracted  to  sell  part  He  then  mortgaged 
the  other  part  and  his  other  estates  to  B,  for  securing  10,000/.    He  then  mortgaged 
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thepart  of  L.  he  had  before  mortgaged,  to  C,  for  flecming  3,000/.  and  the  same  part 
to  I^  for  secuiinff  1,000/.  The  l^;iu  estate  in  L.  was  then  conyejed  bj  the  vendor 
to  a  tmstee  for  A,  and  a  tenn  of  years  was  assisned  to  anoOier  trostee  to  attend  Ihe 
inheritance,  the  oriffinal  mortgages  affeclinff  the  same  being  paid  off.  Before  the 
mortgage  for  10,00(S.  was  created,  A  was  inaebted  to  solicitors  m  a  bill  of  costs,  and 
became  indebted  to  them  for  the  conyeyance  of  the  legal  estate.  On  the  occasion 
of  that  conveyance,  the  title-deeds  of  the  L.  estates  were  handed  over  by  the  vendor 
to  the  solicitors,  as  solicitors  for  A.  Subsequently,  one  of  the  firm  of  smicitors,  hav- 
ing no  notice  of  the  mortgage  for  19,000£,  took  an  assignment  of  the  8,000/.  and 
1^00/.  mortgages,  and  made  a  further  advance  on  the  same  security :  — 
Heldf  that  the  deeds,  if  in  the  hands  of  A,  would  be  subject  to  the  right  ofB,  and  they 
were  so  subject  in  the  hands  of  the  solicitor.    PeUy  v.  Wathenf  61. 

2.  HM^  also,  that  the  deeds,  being  delivered  bj  the  vendor  to  the  solicitors,  and  not 
to  A,  and  by  him  to  the  solicitors,  made  no  difference.    Ih. 

3.  Bddf  also,  that  there  was  no  distinction  between  the  costs  due  before  the  morigage 
to  B,  and  the  costs  of  getting  in  the  legal  estate,  the  solicitors  in  that  matter  being 
employed  by  A,  and  he  alone  being  responsible  for  them.    76.         « 

4.  A  client  cannot  give  a  lien  to  his  solicitor  of  a  higher  nature  than  the  interest  which 
he  himself  has  in  deeds.    lb. 

See  Limitations. 


LIMITATIONS. 

1.  Subseoueni  Acknotoledgment,']  Upon  an  application  for  payment  of  450/.  due  upoa 
two  bills  of  exchange,  dated  the  25th  of  l^ulrch,  1886,  upon  which  interest  had  been 
paid  up  to  the  25th  dT  March  1841,  a  letter  was  written  by  the  creditor  on  the  18ih 
of  January,  1846,  stating,  "I  hope  to  be  in  H.  veiy  soon,  when  I  trust  every  thing 
will  be  arranged  with  Mrs.  W.  agreeable  to  her  wishes" : — 

Heidi  a  promise  to  pay,  which  womd  take  the  debt  out  of  the  Statute  of  limitations, 
and  exceptions  to  the  Master^s  report  allowing  the  debt  were  overruled.  Edmonds 
V.  OoaUr,  208. 

2.  LUnfcr  Unpaid  Purchase^Monei/ — AchnatoledgmentJ]  A  testator  devised  his  real 
estates  to  A  JB  in  fee,  chai^ged  with  the  payment  of  nis  debts.  A  B  in  1811,  con* 
tracted  with  C  D  to  sell  part  of  the  real  estate,  ^e  purchase-money  to  be  paid  two 
months  after.  C  D  was  immediately  let  into  possession.  The  purchase-money  was 
not  paid.  In  January,  1812,  A  B  was  declarea  a  bankrupt  In.  October  in  the  same 
year,  C  D  contracted  to  seU  part  of  the  same  real  estate  to  £  F,  who  was  let  into 
possession,  but  his  purchase-money  was  not  paid.  C  D  made  his  will  in  1817,  by 
which  he  devised  his  real  and  personal  estate  to  trustees  npon  trust  to  par  his  debts, 
and  then  upon  trust  for  his  children,  and  died  in  1827.  Tiie  trustees  refused  to  act, 
and  the  wioow  of  C  D  and  her  childbren  filed  a  biU  for  the  appdntment  of  trustees, 
and  in  that  suit  J.  8.  and  W.  B.  were  appointed  new  trustees.  In  1884,  the  attorney 
for  J.  S.  and  W.  R.  cave  notice  to  the  assignees  of  A  B  (J.  T.  and  J.  C.)  that  the 
purchase-money  for  Uie  property  comprised  in  the  contract  of  1811,  and  interest  or 
rent  in  respect  of  the  land,  were  ready  to  be  paid,  for  the  express  purpose  of  com- 
pleting the  agreement  In  1844,  the  money  not  having  been  paid,  the  assiffnees  filed 
a  bill  against  J.  S.  and  W.  R.,  the  trustees  of  the  will  (»  C  D,  and  against  tiie  parties 
beneficially  interested  thereunder,  and  acainst  £  F,  the  sub-purchaser  and  others, 
praying  a  declaration  that  the  plaintiff  haa  a  lien  on  the  estate  for  Ae  unpaid  pur- 
chase-money :  — 

Held,  that  the  notice  from  the  attorney  for  J.  S.  and  W.  B.  was  an  acknowledgment 
in  writing  within  the  meaning  of  the  40th  section  of  the  statute  8  &  4  Will  4,  c.  27 : 
that  a  person  by  whom  *'the  money  is  payable,"  means,  in  the  case  of  a  claim 
by  eqmtable  lien,  the  person  entitled  to  the  land  on  which  tiie  chaive  is  sought 
to  be  fixed,  and  that  this  acknowledgment  being  by  devisees  in  trust  fi>r  payment 
of  debts  was  good  as  against  the  cestui  que  trust  xmder  the  same  wSL  Toft  v. 
Stephenson^  80. 
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8.  There  being  no  proof  as  against  the  cestui  que  trust  that  the  attorney  who  wrote 
the  notice  was  in  net  the  agent  of  the  devisees  in  trust,  the  court  granted  an  in- 
quiry,   lb. 

LUNACY. 

1.  Security  given  hy  (ke  Committee  of  the  Estate,!  llie  heir  at  law  of  a  lunatic,  who  with 
one  other  person  was  the  next  of  kin  of  the  lunatic,  was  appointed  committee  of  his 
person.  Another  party  beinejproposed,  was  approTed  of  oy  the  Master  in  Lunacy 
as  committee  of  the  estate.  The  committee  ot  the  person  proposed  himself  as  one 
surety  for  the  committee  of  the  estate.  The  Attorney-General  was  willing  to  accept 
this  security,  but  declined  to  do  so  without  the  sanction  of  the  court  An  order 
was  made  that,  upon  the  allowance  to  the  lunatic  being  paid  direct  to  the  committee 
of  the  penon,  instead  of  passing  intermediatelr  through  the  hands  of  the  commit- 
tee of  the  estate,  the  committee  of  the  person  be  accepted  as  one  of  the  sureties  for 
the  committee  of  the  estate,  the  general  rule,  however,  to  remain  unaltered. 
Mounts  ex  parte,  169. 

2.  Commitiee  -^Defending  Suit]    A  lunatic  was  a  defendant  as  one  of  the  next  of  kin 
»  of  an  estate.    He  and  his  committee  presented  a  petition  entided  in  the  suit,  and 

also  in  the  lunacy,  praying  that  the  lunatic  might  defend  by  his  guardian,  and  that 
the  committe  nught  be  appointed  such  guanuan.  The  committee  prayed  that,  as 
such,  he  might  be  at  fiberty  to  prosecute  the  claim  of  the  lunatic  as  next  of  kin,  and 
that  all  such  costs  as  should  be  properly  incurred,  and  as  should  not  be  paid  out  of 
the  estate  to  be  administered  in  the  smt  might  be  raised  and  paid  out  of  tne  lunatic's 
estate.  The  court  gave  liberty  to  the  committee  to  defend  the  suit,  but  refused  to 
appoint  a  guardian  as  being  unnecessaiy,  or  to  make  any  prospective  order  as  to 
costs,  and  £rected  the  title  in  the  cause  to  be  struck  out    idansorij  in  re,  184. 

3.  Trustee  Acty  1850.]  Whether  the  Lords  Justices  acting  in  lunacy  under  the  royal 
signmanual  have  jurisdiction  to  make  an  order  vesting  a  trust  estate,  of  which  a  per- 
son of  unsound  mind,  who  was  heir  at  law  of  a  deceased  trustee,  was  seized,  —  the 
words  of  the  Trustee  Act,  1850, 13  &  14  Vict  c.  60,  being  "the  Lord  Chancelbr 
intrusted  by  virtue  of  the  Queen's  signmanual " — qwBre.    Fattinson,  in  re,  199. 

MARRIAGE  PORTION. 

See  Contract. 

MARSHALLING. 
See  Will. 

MEDICINES. 
See  Injunction. 

MISNOMER.  • 

See  Will. 

MORTGAGE. 

See  Will. 

MORISONS  MEDICINES. 
See  Injunction. 
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RAILWAY  COMPANY. 

Reinvestment  —  Tenant  for  Life  —  Remainder-man — Sennce  of  PetitumJ]  Lands  had 
been  settled  on  A  £)r  life,  with  remainders  over.  A  nilwaj  oopipanv  took  part  of 
the  lands  and  the  money  was  paid  into  court  An  eligible  property  being  Ibund  £^ 
the  reinyestment  of  part  of  the  money,  the  tenant  for  fife  petitbned  for  the  payment 
of  so  much  out  of  court  for  that  purpose :  — 

Hdd,,  that  the  petition  need  not  be  served  on  the  parties  entitled  in  remainder,  but  the 
order  could  be  made  on  the  petition  of  die  tenant  for  life  alone.  Stcqple$j  ez 
parte,  186. 

BEAL  ESTATE. 
See  Tbustees. 


RESIDUARY  BEQUEST. 

See  Will. 

REVOCATION. 

See  Will. 


RmOIKG  OF  BELLS. 
A  Nweance^ 

See  Nuisance. 

RAILWAY. 
See  Specific  Perfobmaece. 

SETTLEMENT. 
Between  Husband  and  Wife,'] 

See  Babok  and  Feme. 

SOLICITOR  AND  CLIENT. 

1.  SoUeitor  and  (MenL"]  Where  a  mortgagor,  a  solicitor,  prepares  the  mor^gaoe-deed, 
the  morttta^o  not  employing  another  solicitor,  the  mortgi^nor  will  be  oondaered  to 
be  the  scmcitor  of  the  mortgasee  in  the  transaction  of  mortmpe ;  but  the  latter  will 
not,  therefore,  be  deemed  to  nave  notice  ^a  prior  deposit  dT l^e  title-deeds  by  the 
mortgagor,  or  of  any  unoonmiunicated  fitct  which  it  was  the  interest  of  the  mortgagor 
to  conceal  from  the  mortgagee.    HewUt  y.  Loosemare^  85. 

2.  Constmctive  Notiet.']  Constructiye  notice  is  knowledge  imputed  by  the  court  on 
presumption,  too  strong  to  be  rebutted,  that  the  knowlMge  must  have  been  commu' 
nicated.    Ih, 

8.  Mortgagt — Equkabite  and  Legal  Mortgages^  A  legal  mortgagee  will  not  be  post- 
poned to  a  prior  equitable  one,  on  the  ground  of  not  having  got  in  ^e  title-deeds, 
unless  there  has  been  fiaud,  or  gross,  or  wilfid  negligence  <m  the  part  of  the  legal 
mortgagee*   Ih, 

4.  Priority.]  Fraud  or  ffross  or  wilful  neffligence  will  not  be  imputed  to  a  mortgaoee 
who  has  made  hand  fids  an  inquiry  for  &e  title-deeds,  and  a  reasonable  excuse  nas 
been  gpven  for  die  non-delivery  of  them  to  him.  Secus,  if  he  has  not  made  any  in- 
quiry after  the  deeds.    Ih, 
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5.  ProfiU  of  Busmeu — Bight  of  Participation  —  Vhawdi^ed  Person — Statute  22  Geo, 
2,  c.  46, «.  11.^  J.  F.,  a  writer  to  the  Signet  in  Eoinlmrph,  employed  P.,  a  sdicttor, 
as  liis  agent  in  London,  and  introduced  to  him  busmeas  of  some  importance, 
which  a  client  of  his  had  in  England.  P.,  hy  a  letter,  promised  to  allow  J.  F. 
one  half  of  the  profits  of  all  such  business,  so  lone  as  he  should  retain  the  same, 
directly  or  indirectly.  Upon  the  discovery  of  this  by  the  client,  who  had  obtained 
an  order  for  the  taxation  of  P/s  bills  of  costs,  he  presented  a  petition,  asking  thai  the 
tazinff  master  might  disallow  all  such  share  of  the  chaiges  as  P.  had  pronused  to  pay 
to  J.F.:  — 

HM,  that  if  die  agreement  was  illegal,  it  could  not  be  enforced  by  J.  F. ;  that  the 
22  Grea  2,  c.  46,  s.  11,  being  a  jpenal  act,  must  be  construed  strictlT ;  that  Uie  busi- 
ness having  been  done,  the  scuicitor  was  entitled  to  payment,  and  that  the  client 
could  not  avail  himself  of  the  letters  to  refuse  payment,  or  insist  upon  deducting 
from  the  bills  of  costs  what  P.  had  promised  to  allow  to  J.  F.,  and  tliat  the  produc- 
tion of  the  documents,  relatins  to  the  bills  of  costs,  ouffht  to  be  left  to  the  discretion 
of  die  taxing  master ;  and  the  petition  was  dismissed  with  costs.  Gordon  t.  Dal- 
2^0,164. 

$,  Bill  of  Costs  —  RaUioay  Company, "]  Solicitors  in  London  were  appointed  to  a 
projected  company.  Other  solicitors  were  appointed  as  local  sc^citors,  and  were 
directed  to  prepare  the  notices  to  land-owners,  and  odier  matters  connected  widi  the 

.  local  board.  Errors  were  discovered  in  these,  and  Uie  scheme  was  ultimately  aban- 
doned. The  London  solicitors,  in  their  bill  of  costs,  charged  for  die  preparation  of 
these  notices,  and  the  taxing  master  allowed  them.  The  Master  of  the  Bolls  dis- 
allowed the  claim,  and  **  directed  **  the  solicitors  to  establish  their  right  at  law,  on  the 
ground  that  the  facts  were  disputed,  and  that  on  the  fitcts,  so  &r  as  they  were  ascer- 
tained, there  were  Questions  of  law  to  be  decided.  On  appeal,  the  claim  was  dis- 
allowed until  it  shoula  be  established  at  law,  and  the  solicitorB  ^  were  to  be  at  liberty  " 
to  bring  such  action  as  they  might  be  advised.    BurcheU^  in  re,  178. 

See  Lien.    Mobtqage. 


SPECIFIC  LEGATEE. 
LiMe  for  Dilapidations.^ 

See  Will. 


SPECIFIC  PEBFOBMANCE. 

RaUioay — Land-owner — AbandonmenL']  An  agreement  was  entered  into  on  behalf 
of,  and  was  confirmed  by  a  raflway  company,  in  consideration  of  a  land-owner's  oppo- 
tttion  to  the  bill  being  withdrawn,  to  nay  him  4,500/.  as  the  purchase-money  of  land 
not  exceeding  eight  acres  to  be  taken  by  the  company  for  Uie  formation  of  their  rail- 
way, and  for  consequential  damages  to  the  land-owner's  property.  The  railway  was 
abandoned,  and  the  land-owner  filed  a  chum  for  specific  performance,  and  the  same 
was  decreed  by  die  court  below;  but  on  appeal :  — 

Held,  that  the  plaintiff  had  means  of  complete  redress  at  law,  and  that  the  claim  must 
.  be  dismissed.     Welfb  v.  The  Direct  Lonian  and  Portsmouth  RaUway  Co.  249. 

STATUTES  CITED,  EXPLAINED,  &c. 

22  Gea  2,  c.  46,  s.  11 154 

86  Gea  8,  c.  52 171 

45  Geo.  8,  c.  28 .         .171 

52  Gea  8,  c.  101 1 

1  &    2  Geo.  4,  c.  92 1 

9  Gea  4,  c.  14,  s.  1 208 

5  &    6  WilL  4,  c.  76 •      .        .        .        .93 

1  &    2  Vict  c.  110,  8. 11 205 

3  ft   4  Vict  c  77 1 
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3&    4yicic.  82 20A 

10  &  U  Vict  c.  96 98,  tl9 

13  &  U  Vict  c  60 '        tU 

SURYIVOBSHIP. 
Bee  Wix^i*. 

TENANT  FOB  UFB. 
See  Tbubtsbs. 

THELLUSSON  ACT. 

AcewnulaHons — ^*  Portions."'}  A  testator  gave  the  residue  of  his  penonal  estate  to 
trustees,  in  tarust,  to  invest  and  accumulate  the  income  from  time  to  time  during  the 
]ifb  of  his  niece,  and  afler  her  death  to  transfer  the  securities  and  accumulations  to 
her  children  in  equal  shares,  the  shares  of  male  children  to  be  vested  at  twenty-one, 
and  those  of  fexnales  at  twenty-one  or  marriage.  Then  followed  other  provisions 
with  regard  to  what  the  testator  sometimes  called  the  **  portions  "  and  sometimes  the 
**  shares  "  of  such  children,  as  the  maintenance  and  education,  and  if  the  ti-usts  for  the 
benefit  of  the  children  of  his  niece  should  fail,  there  were  similar  trusts  for  the  benefit 
of  the  children  and  issue  of  other  parties,  and  failing  those  trusts,  for  his  own  next  of 
kin.  The  testator's  niece  was  still  living,  and  had  survived  the  period  of  twenty-<iDe 
years  from  the  death  of  the  testator : « — 

Heldf  that  this  provision  was  not  one  for  raising  portions  within  the  meaning  of  the  2d 
section  of  the  Thellusson  Act ;  that  from  the  expiration  of  twentr-one  years  from 
the  testator's  death,  the  trust  for  accumulation  was  void ;  and  that  from  that  time  till 
the  death  of  the  niece,  the  legal  personal  representative  of  the  testator  was  entitled 
to  the  accumulations.    Bourne  t.  Buckion,  144. 

TRUSTEE  ACT. 

Mortgage — "  Reconveyance."}  A  mortgagee  in  fee  died  intestate,  as  to  the  mortgaged 
prenuses,  but  appointed  an  executor.  His  heir  at  law  could  not  be  found,  or  was 
unknown.  The  mort^jage-money  was  still  due,  and  was  not  intended  to  be  paid  off; 
but  the  executor,  wxshmg  to  make  a  transfer  of  the  mortgage,  petitioned,  under  the 
19th  section  of  the  18  &  14  Vict  c.  60,  the  Trustee  Act,  1850,  far  an  order  vesting 
the  mcMioaged  premises  in  him :  — 

Held,  that  uie  court  has  jurisdiction  upon  such  a  petition  to  make  the  order,  and  that 
the  legislature  did  not  mean  to  confine  its  authority  to  the  case  of  a  rimple  **  recon- 
veyance."   Boden'a  Estate,  in  re,  228. 


TRUSTEES. 

1.  New  Trustees  —  Death  of  Trustee  in  the  Lifetime  of  the  Testator}  A  testator,  by 
his  will,  appointed  A  and  B  to  be  his  trustees ;  he  then  directed  that "  if  the  trustees 
herebv  appointed  or  to  be  appointed  as  hereinafter  is  mentioned,  should  dUe,"  &c.  it 
should  be  lawful  for  other  trustees  to  be  appointed  as  therein  mentioned.  A  died  in 
the  lifetime  of  the  testator :  — 

Held,  that,  under  the  power,  a  new  trustee  could  be  appointed  in  the  place  of  A. 
Hadley's  Trust,  in  re,  67. 

2.  Appointment  of  Trustees  bv  a  Trustee  declining  to  act.}  A  testator,  by  his  will, 
appointed  A  and  B  tobe  his  trustees,  and  directed  that,  if  his  trustees  thereby 
appointed  should  die,  or  desire  to  be  discharged  from,  or  refuse  or  decline  to  act,  it 
should  be  lawful  for  the  surviving  or  continuing  trustee  or  trustees,  or  if  diere  should 
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be  none  snch,  then  for  the  tnutee  so  desiring  to  be  diacharged,  or  refusing  or  declin- 
ing to  act,  to  apiioint  new  trustees.    A  died :  — 
Helal  that  B  declining  to  act,  except  for  the  purpose  of  appointing  new  trustees,  had 
the  power  of  appointing  new  trustees  in  the  place  of  A  and  B.    lb, 

3.  Payment  of  Money  out  of  Court  —  Admimstrationj  whether  Diocesan  or  Prerogative  — 
Trustee  Relief  Act]  Irustees  and  executors  of  personal  estate  situate  wboUy  in  the 
diocese  of  C.  sold  and  realised*the  same.  The  wul  was  proved  in  the  diocesan  court 
One  of  Uie  trustees  and  executors  died  in  the  lifetime  of  the  other,  and  on  the  death 
of  Uie  other  trustee  and  executor,  letters  of  administration  to  his  estate  were  taken 
out  in  the  same  court  hj  A,  B,  and  C.  One  of  the  parties  entitled  to  a  share,  under 
the  will  of  the  testator,  died  intestate,  possessed  of  no  other  property,  and  letters  of 
administration  to  his  estate  were  taken  out  by  his  next  of  kin  in  the  same  court  A, 
B,  and  C  paid  the  share  into  court,  under  the  statute  10  &  11  Vict  c.  96.  The 
person  entitled  to  the  share  petitioned  for  its  payment  out  of  court,  and  the  same 
was  directed,  notwithstanding  that  prerogatiTo  letters  of  administration  were  not 
taken  out    Knowles^  in  re,  98. 

4.  Devise  —  Leasehold — Direction  to  renew  Insurance  —  Discretion.']  A  testator  be- 
queathed leasehold  premises,  held  for  lives,  to  trustees  upon  trust,  out  of  the  rents 
and  profits  respectively,  to  pay  and  perform  the  rents  and  covenants,  and  if  they 
thought  it  advantageous,  that  tiaey  should  endeavor  to  effect  renewals  of  the  subsist- 
ing £ases,  or  any  of  them,  as  they  should  think  proper ;  and  if  they  in  their  discre- 
ti(m  should  think  fit  or  expedient,  but  not  necessarily  or  peremptorily,  efi*ect  and 
keep  on  foot  insurances  on  ue  lives  of  the  cestui  que  vie,  or  any  of  them,  and  should 
effect  such  insurance^  in  such  sum  aa  in  the  opinion  of  the  trustees  should  be  suffi- 
cient to  enable  them  whenever  a  life  droppea  to  effect  a  renewal,  and  should  out  of 
the  rents  and  profits,  or  by  mortgage  thereof,  or  any  part  thereof,  raise  money  suffi- 
cient to  effect  the  renewal  of  the  leases  so  often  as  advisable.  The  testator  died  in 
1849,  leaving  a  son  and  two  daughters,  the  latter  of  whom  had  issue.  He  was  pos- 
sessed of  divers  leasehold  estates  held  at  different  rents,  for  various  terms  of  years, 
if  certain  persons  should  so  long  live.  Renewals  of  these  leases  had  been  made,  but 
none  of  them  contained  any  clause  of  renewal  Upon  a  special  case  under  18  &  14 
Vict  c.  85  :  — 

Held,  that  a  trust  had  been  created,  and  that  there  was  an  imperative  duty  to  renew  if 
reasonable  terms  could  be  obtained ;  that  they  were  not  to  sacrifice  the  tenants  for 
life  to  the  persons  entitied  in  reversion ;  that  they  had  a  discretion  to  exercise  in 
order  to  keep  the  estate  in  its  present  condition ;  that  the  trustees  had  a  discretion 
to  raise  money  by  insuring  the  hves  of  the  rents  and  profits,  or  by  mortgage,  and  that 
they  were  bound  to  exercise  their  discretion.    Mortimer  v.  Watts j  126. 

5.  Benefit  Building  Societies  —  Aaent — Real  Estate — Illegal  Contract — Jurisdiction.] 
The  trustees  of  a  benefit  building  society  having,  through  a  shareholder  as  their 
agent,  purchased  an  estate  out  of  Uie  funds  of  the  society,  and  paid  a  sum  of  money 
on  account  of  the  deposit,  filed  their  bill  asainst  their  agent,  who  had  himself 
obtained  a  conveyance  of  the  estate,  which  he  refused  to  convey  to  the  trustees  of 
the  society,  to  compel  him  to  convey  the  estate  to  them  upon  the  trusts  and  for  the 
purposes  of  the  society.  Upon  a  demurrer  for  want  of  equity  and  for  want  of  par- 
ties:— 

Held,  that  the  trustees  had  power  to  institute  this  suit  to  obtain  a  conveyance,  though 
the  purchase  which  had  been  made  was  alleged  to  be  ille^  and  contrary  to  the  act 
of  parliament  and  the  rules  of  the  society ;  and  that  a  suit  instituted  by  the  trustees 
autnorizing  the  purchase,  on  behalf  of  tnemsehres  and  all  the  other  members  and 
shareholders  of  tiie  society,  was  sufficient ;  that  it  was  not  necessai^  to  bring  all  the 
members  before  the  court  to  consent  to  the  purchase,  and  that  the  jurisdiction  of  this 
court  was  not  ousted  by  the  i^pointment  ofa  separate  jurisdiction  for  the  regulation 
of  the  affairs  of  these  societies.    Mullock  v.  Jenkins,  80. 

6.  InvestmenL]  Trustees  under  a  will  had  an  option  to  invest  the  testator's  estate 
either  in  Si.  per  cents.,  or  on  real  security,  but  neglected  to  do  so,  leaving  the  fund 
in  some  other  state  of  investment: — 

Held,  overruling  a  decree  at  the  BoUs,  that  the  cestui  que  trust  had  not  the  option  of 
chaiging  them  with  the  money  and  interest,  or  to  claim  the  amount  of  8^  per  cents., 
because  the  cestui  que  trust  never  had  the  right  to  compel  the  purchase  of  8/;  per 
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cents.,  and  that  the  trustees  were  chai^eable  only  with  the  monej  and  interest 
Robinson  v.  Robifison,  69. 

7.  Real  Securities.']  The  trustee  having  thb  option  to  invest  either  in  S/.  per  cents,  or 
on  real  security :  — 

Held,  ovetTuling  the  same  decree,  that  the  tenant  foft  life  was  entitled  to  interest  £cxr 
one  year  after  the  death  of  the  testator  at  4L  per  cent  on  the  monej  the  proper^ 
would  have  produced  if  sold  at  the  end  of  that  yeav,  until  the  produce  was  invested 
in  the  8^.  per  cents,  not  exceeding  the  amount  of  interest  actually  received.    /&. 

8.  Tenant  for  JA/eJ]  Turnpike-road  bonds,  secured  by  a  mortg&ge  or  charge  on  toDs 
and  tollrhooses,  are  real  estate,  and  held  so  to  be,  overruling  the  same  decree ;  and 
although  the  tenant  for  life  was  declared  entitled  to  the  interest  on  them,  the  court, 
conudering  the  social  changes  resulting  from  the  formation  of  railways,  directed  a 
reference  to  the  Master  to  inquire  whether  it  was  expedient  to  leave  assets  so  in- 
vested,   lb. 

9.  Payment  of  Money  otU  of  Court  without  Petition.']  A  party  haying  paid  in  money, 
in  obedience  to  a  decree  of  the  court  below,  and  the  aecree  beinff  varied  in  such  a 
wav  that  he  is  entitled  to  have  that  money  paid  out,  the  same  can  oe  directed  in  the 
oraer  on  the  appeal  to  be  so  paid  out  without  any  petition  being  presented  for  that 
purpose.    lb. 

10.  Semble,  that  where  trustees  are  bound  to  invest  in  3^.  per  cents.,  and  SL  per  cents, 
have  &llen  instead  of  risen  in  value,  they  are  chargeable  with  the  money  and  inte- 
rest, instead  of  31.  per  cents.,  at  the  option  of  the  cestui  que  trusL    lb. 

11.  The  court  also,  after  reviewing  the  former  decisions,  laid  down  the  following  pro- 
positions:—  First,  where  trustees  improperly  retain  balances  or  cause  or  permit 
trust-money  to  be  lost,  the  v  are  chargeable  for  the  same  with  interest  at  ^.  per  cent 
Secondly,  where  trustees  have  money  in  their  hands,  which  they  are  bound  perma- 
nently to  invest  for  the  benefit  of  their  cestui  que  trusty  the  rule  of  the  court  .is  gene- 
rally that  they  shall  invest  in  3/.  per  cents. ;  therefore,  if  they  neglect  to  do  so,  and 
there  is  no  express  direction  not  to  do  so,  or  there  is  an  express  trust  that  they  shall 
do  so,  in  the  latter  case,  and  semble,  as  to  the  two  fonner  cases,  it  is  in  the  option  of 
the  cestui  que  trust  to  charse  them  either  with  tiie  principal  sum  retained  and  inte- 
rest, or  with  the  amount  of  3^.  per  cents.,  which  would  have  been  purchased  if  tiie 
investment  had  been  made.  Thirdly,  where  trustees  lend,  or  use  trust-money  in 
trade,  thev  are  chargeable  not  only  with  the  money  and  interest,  but  with  the  profits 
made  in  the  trade,  t£e  interest  generally  being  5/.  per  cent    lb. 


UNCERTAINTY. 
In  a  WUL] 

See  Will. 

VESTED  INTEREST. 

See  Will. 

WILL. 

1.  Construction —  Vesting — Benefit  of  Survivorship.']  A  testator  bequeathed  the  in- 
terest of  8,000^.  at  5^  per  cent  to  his  daughter  for  me,  and,  after  her  death,  he  save 
the  said  sum  of  8,000/.  to  trustees  in  trust  for  all  the  children  of  his  daughter,  share 
and  share  alike,  to  be  pud  to  sons  at  their  a^  of  twenty-one  and  daughters  at  their 
ages  of  twenty-one  or  days  of  marriage,  with  mterest  in  the  mepm  time  on  their  shares 
for  their  maintenance  and  education,  and  benefit  of  survivorship,  in  tiie  event  of  any 
of  the  said  children  dying  without  issue.  The  testator's  daiu^ter  had  five  children 
living  at  his  death,  one  or  whom  attained  twenty-one  and  diea  in  her  lifetime  without 
issue:  — 
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Heldf  that  the  repreflentatiYes  of  the  deceased  child  were  entitled  to  his  share.  Dribe 
y.  Newland,  200. 

2.  Construction  —  Edate  TaU  —  Execuicry  Devise.']  A  testator  eaye .  the  residue  of 
his  property,  both  real  and  personal,  to  his  son  Matthew,  his  heirs,  execntors,  ad- 
ministrators, and  assigns,  with  a  proviso  that,  in  case  his  son  MaUhew  diould  die 
without  leaving  an y  lawftd  issue  oi  his  body,  such  part  of  his  residuary  estate  as  might 
be  in  the  nature  of  fireehdd  should,  at  his  death,  be  divided  into  two  equal  parts,  one 
half  part  whereof  he  gave  to  his  son  Charles,  and  the  other  half  to  his  daughter 
Frances:  — 

Held^  that  the  testator^s  son  Matthew  took  an  estate  in  fee  in  the  freeholds,  with  an  exe- 
cutory devise  over,  to  take  effect  in  the  event  of  his  dying  without  issue  living  at  the 
time  of  his  death.    Davies^  ex  parte,  88. 

3.  Power — Appointment — Wills  Act — Residuary  Legatee."]  A  testatrix,  having  a 
general  power  of  appointment,  upon  her  death,  over  a  sum  of  2,000/.,  after  refemng 
to  the  power,  directed  and  appointed  that  the  said  sum  should,  after  her  death, 
be  paid  to  her  four  daughters  and  her  two  sons,  John  and  Joseph ;  and  the  tes- 
tatrix appointed  her  son  Joseph  her  executor,  and  constituted  him  her  residuanr 
legatee.  Before  the  death  of  the  testatrix,  her  son  John  died,  whereby  his  sixth 
share  lapsed :  — 

HM^  that  such  sixth  share  passed  by  the  residuary  clause  in  the  will  to  Joseph,  under 
the  provisions  of  the  Wills  Act    Spooner's  Trusty  in  re,  101. 

4.  Memorandum —  Trusf]  A  testator,  by  his  will,  bequeathed  a  policy  of  assurance 
on  his  own  life  to  A  and  B,  upon  the  uses  of  a  letter  ngned  by  them  and  himself. 
At  the  date  of  the  will  there  was  no  such  letter.  Subsequently  me  testator  addressed 
a  note  to  his  executors  and  signed  a  memorandum,  by  which  he  stated  his  wishes  as 
to  the  disposition  of  the  moneys  to  be  received  in  respect  of  the  policy.  The  testator 
kept  the  policy  in  his  possession  untal  his  death :  — 

Held,  that  no  trust  was  created  by  the  memorandum,  and  that  the  policy  formed  a  part 
of  the  residue.    Johnson  t.  BaUj  159. 

5.  Construction — RemotenessJ]  A  testator  directed  his  trustees  to  set  apart  sufficient 
stock  to  produce  700/  a  ^ear,  and  pay,  among  others,  an  annuity  of  200/.  a  year  to 
his  brother  Thomas  for  life,  and  after  lus  decease  to  continue  it  amongst  his  brolher^s 
children  then  living,  in  eiqual  shares,  during  their  lives,  and,  at  the  decease  of  any  of 
them,  the  stock,  from  which  the  200/.  arose,  was  to  be  sold,  and  the  produce  divided 
equally  amon^  the  children  of  him  or  her  so  dying,  as  they  should  severally  attain 
twenty-one,  with  interest  in  the  mean  time  to  oe  applied  for  their  benefit ;  and  he 
said,  **  I  give  fliem  vested  interests  therein ; "  and  if  any  of  his  brother's  children 
should  at  his  decease  be  dead,  and  have  left  issue,  such  issue  should  be  entitled 
amongst  them  to  the  money  they  would  eventually  have  been  entitled  to  had  their 
parent  outlived  his  brother.  If  any  of  the  parties  anticipated  the  parent,  or  sold 
Lis  interest  before  due,  it  was  declared  to  be  forfeited,  and  applied  as  if  such  parties 
had  died  before  the  lenicy  fell  due.  The  testator  then  appointed  his  trustees,  exe- 
cutors, and  residuary  legatees.  28,38S/.  Gs,  Sd.  was  set  aside  to  answer  the  700/.  a 
year.  The  testator's  brother  Thomas  died,  leaving  six  children,  of  whom  Bichard 
was  one,  living  at  the  date  of  the  will,  and  he,  after  the  decease  of  his  &ther  until  his 
death,  received  an  annuity  of  8S/.  Ss.  Bd.,  being  one  sixth  of  the  200/L  a  year. 
Richajti  died  leaving  three  children  surviving,  one  of  whom  was  bom  in  the  lifetime 
of  the  orimnal  testator :  — 

Held,  that  me  children  of  Bichard  were  not  entitled  to  the  money  representing  the 
annuity  to  which  he  was  entitled,  but  that  it  fell  into  the  testator's  residuary  estate. 
Greenwood  v.  Roberts^  189. 

6.  Construction — ^  Issue  **  restricted  to  Children.']  Under  a  bequest  fi>r  all  and  every 
the  "  issue  "  of  £.,  living  at  the  decease  of  her  and  ^er  husband ;  but,  if  any  of  the 
issue  of  £.^  should  die  in  the  lifetime  of  the  survivor  of  £.  and  her  husband,  leaving 
issue,  the  issue  of  such  issue,  so  dying,  should  take  the  share  his  parent  would  have 
been  entitled  to : — 

Held,  that  the  word  "  issue  "  meant  children,  and  that,  if  the  testator  had  intended  to 
express  descendants,  the  words  *^  issue  of  issue"  would  not  have  had  any  meaning. 
PopcY.  PopCf  193. 
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7.  General  BequiMt — Restriction  —  Specijieatian  —  Enumeraiitm  of  Articles.']  A  spe- 
cific enumeration  of  articles,  after  a  bequest  to  J.  £.  EL  of  *'  all  and  every  thing  I  die 
possessed  of,"  followed  by  a  declaration  that  *'  I  leave  eveiy  thing  I  die  possessed  of 
to  J.  E.  E.,  for  her  entire  and  sole  use  and  benefit:" — 

Heldy  to  be  a  general  residuary  bequest    Kendall,  in  re,  196. 

8.  Construction  —  Specific  Legatee  of  Leaseholds  liable  for  Dilapidations,']  A  testatrix, 
by  her  will,  bequeathed  certain  leasehold  property,  beinff  houses,,  to  A,  absolutely  for 
all  the  residue  (tf  the  term,  ^  subject  to  the  payment  of  the  rent,  and  the  performance 
of  the  covenants  reserved  and  contained  in  Uie  lease ; "  and  she  bequeathed  her  re- 
siduary real  and  personal  estate,  subject  to  the  payment  of  her  debte,  funeral,  testa- 
mentarv,  and  other  expenses,  to  B,  absolutely :  — 

Held,  both  upon  principle  and  construction,  reversing  the  decinon  of  Wi^ram,  V.  C, 
that,  inter  se.  A,  and  not  the  residuary  legatee,  was  liable  for  dilapidations  existing 
at  the  death  of  the  testatrix ;  and  that  A  should  indemnify  the  executors  of  the  tes- 
tatrix against  liability  before  being  let  into  possession.    Aickling  v.  Boyer,  209. 

9.  Distinction  between  a  liability  of  this  description  and  a  lialnlity  by  mortgage,  &c. 

10.  Held,  also,  under  the  circumstances  of  this  case,  that  the  specific  legatee  was  suffi- 
dentljr  represented  upon  the  ai>peal  by  the  executors  of  the  testatrix ;  but  time 
was  given  him  to  present  a  petitioa  to  have  the  case  reheard,  if  he  should  be  so 
adviwd.    /&.  ^ 

11.  Construction — Vested  Interest  —  Divesting^  A  testatcnr  at  hb  decease  left  a 
widow  and  three  children,  all  of  whom  attained  twenty-one  and  survived  the  wife. 
Bjr  his  will  he  sive  real  and  personal  estate  to  trustees  ^  to  transfer  to  each  of  his 
children  their  snare  after  the  death  of  his  wife,  or  as  soon  as  they  arrived  to 
twenty-one  years,  but  if  one  of  the  three  children  should  die  leaving  no  children, 
his  or  her  share  should  be  eoually  divided  between  the  other  two,  and  their  heirs 
for  ever."  One  of  the  testator^s  children  married,  and  died,  leaving  no  children,  but 
leaving  his  wife  surviving:  — 

Held,  that  he  took  a  vested  interest  in  his  share  of  the  testator^s  pro^rty  not  liable 
to  be  defeated  upon  his  afterwards  dying  widiout  leaving  a  child  surviving.  Edwards 
T.  Edwards,  282. 

12.  lUvocaiion,]  A  testator  mortgaged  an  estate  in  fee ;  he  afterwards  paid  ofi"  the 
mortgage-monev,  and  the  estate  was  reconveyed  to  him  to  uses  to  bar  dower.  Shortly 
afterwfu^,  in  April,  1811,  the  testator  again  mortgaged  this  estate,  and  the  provi^ 
upon  redemption  was,  that  the  estate  should  be  reconveyed  to  the  testator,  his  heirs, 
appointees,  or  assigns,  or  to  such  other  person  or  persons,  to  such  uses  and  in  such 
manner  as  he  or  they  should  direct  In  the  May  following  the  testator  made  his 
will,  and  devised  all  his  messuages,  lands,  tenements,  and  nereditaments,  and  all 
other  his  real  estate  whatsoever,  or  which  he  had  contracted  to  purchase,  or  which  he 
or  any  other  person  in  trust  for  him  was  seized  or  entitled  for  any  estate  of  freehold 
and  inheritance,  or  of  freehold  only,  in  possession,  reversion,  remainder,  or  expect- 
ancy, or  which  he  had  power  to  dispose  of  bv  his  will  to  a  trustee  to  certain  uses  and 
upon  certain  trusts  therein  mentioned.  In  December,  1813,  the  testator  paid  off*  the 
mortgage,  and  took  a  reconveyance  of  the  estate  to  the  common  uses  to  oar  dower. 
Previously  to  the  date  of  the  will,  the  testator  had  contracted  to  purahase  another 
estate,  which  was  subsequently  conveyed  to  him  to  uses  to  bar  dower:  — 

Held,  that  the  will  was  revoked  as  to  the  mortgaged  estate,  and  the  estate  contracted 
to  be  purchased  before  the  date  of  the  will,  by  the  reconveyance  of  the  mortgsiged 
estate  and  the  conveyance  of  the  purchased  estate  to  uses  to  bar  dower.  Plowden 
V.  Hyde,  2S8. 

18.  Election — Heir  at  Law,]  Held,  also,  that  the  testator's  heir,  who  claimed  these 
estates  by  descent,  was  not  put  to  his  election.    Jb. 

14.  Payment  of  Debts  ^Primary  Fund,]  A  testator  directed  his  debts  to  be  paid  out 
of  a  mnd  after  provided;  he  directed  Lis  real  estate  to  be  sold,  and  oot  of  the  pro- 
duce his  debts  and  fimenl  expenses  to  be  paid,  the  rendue  to  be  held  by  the  tma- 
tees  upon  certain  trusts ;  he  afterwards  gave  certain  legacies  and  annuities ;  and 
then  he  bequeathed  his  personal  estate,  "after  and  subject  to  the  payment  of  his 
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debts,  funeral  expenses,  legacies,  and  annuities,''  to  the  parties  chiefly  interested 
under  those  trusts,  absolutely :  — 
Heldf  that  the  personal  estate  was  the  primary  fund  for  the  payment  of  die  debts. 

15.  Marshalling  applicable  to  Levees  and  Annuitants.']  Heldy  also,  that  the  doctrine 
of  marshalling  was  applicable  m  &Yor  of  legatees  and  annuitants,  who  were,  there- 
fore, decreed  to  stand  in  the  place  of  the  specialty  and  simple  contract  creditors  as 
fminst  the  real  estate  devised  in  trust  for  sale,  and  payment  of  debts.  Paterson  t. 
&oUy  261. 

1 6.  Construction — Misnomer  of  Legatee^  The  court  will  not  hold  a  testamentary  dis- 
position to  be  void  for  uncertainty,  if  there  is  a  reasonable  degree  of  certainty  as  to 
the  testator's  intention.  Therefore,  where  a  testatrix  bequeathed  a  legacy  to  the 
wife  of  a  person  by  the  name  of  one  of  their  daughters,  an  mfiint  of  tender  years :  — 

Held,  on  claun  by  the  husband  and  wife,  that  they,  and  not  the  daughter,  were  enti- 
tled to  the  legacy,  and  that  the  gift  was  not  void  for  uncertainty.  Adams  v.  Jones^ 
269. 

See  CoiTTBACT.    Thbllusbok  Act.    Tbubt. 


WINDING-UP  ACT. 

1 .  Contributory — Provisional  Committee  —  Committee  of  Management']  A  was  a  mem- 
ber of  a  provinonal  committee  of  a  projected  railway  company,  and,  as  such,  attend- 
ed a  meeting  of  the  provisional  committee,  and  concurrea  in  the  appointment  of  a 
number  of  gentlemen  as  a  committee  of  management  This  committee  of  manage- 
ment, immediately  on  their  appointment,  undertook  the  exclusive  conduct  dT  me 
affairs  of  the  company,  and  gave  orders  to  ensineers  to  make  surveys,  &c.,  in  the 
name  of  the  company,  and  incurred  considerable  expenses  in  respect  of  the  under- 
taking, but,  after  some  time,  abandoned  the  concern.  The  provisional  committeCi 
after  such  abandonment,  held  a  meeting,  at  which,  under  the  impression  that  they 
were  personally  liable,  they  came  to  certain  resolutions  as  to  contributions  amonff 
themselves  in  respect  to  the  expenses  incurred.  A  attended  this  meeting,  and  took 
an  active  part  in  carxying  out  the  resolutions:  — 

Held,  that  A  was  not  liable  as  a  contributory.     Tanner,  ex  parte,  162. 

2.  Contributory —  Order  for  Call  for  Expenses,]  An  association  was  provisionally  re- 
gistered, but  no  deed  cu  settlement  was  executed,  and  it  was  ordered  to  be  wound 
up.  The  Master,  by  his  report,  found  that  the  only  contributories  were  provisional 
and  managing  committee-men,  who  had  agreed  to  take  shares,  and  thereoy  became 
liable  equally  among  them  to  the  expenses  of  forming  the  concern  and  to  the  ex- 

Eenses  of  its  being  wound  up ;  that  the  greater  part  of  the  expenses  had  been  paid 
y  means  of  calls  and  other  payments ;  but  for  pa3rin^  all  the  remaining  expenses, 
costs  of  winding  up,  &a^  which  he  estimated  at  a  certam  sum,  money  must  be  raised 
by  a  call  of  60^  on  each  of  the  contributories.  He  accordingly  made  an  order  for  a 
call,  dated  the  same  day  as  his  report:  — 
Held,  that  each  contributory  was  liaole  to  pay  the  call ;  that  the  principle  on  which  the 
Master  had  proceeded  was  correct;  that  it  was  no  objection  to  the  call  that  if  all  the 
contributories  paid^  more  than  sufficient  would  be  raised ;  and  it  was  unimportant 
whether  the  liaoilities  were  liquidated  or  unliquidated    Dale,  ex  parte,  256. 

8.  Objections  to  Master's  Report.]  Held,  also,  that  the  call,  being  founded  on  a  report, 
which  the  contributories  had  an  opportunity  of  questioning,  but  which  they  dia  not 
question,  could  not  be  impeached  on  the  ground  of  an  invalidity  of  the  report    Ih, 
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In  tfaifl  Index  the  cases  in  Adminltj  eie  denoted  thna,  (Adm.),  and  in  the  Eockwiantical  Gomti 

thus,  (Ecc.)    All  other  csmb  are  in  the  Conunoa  Law  Courts. 


ABANDONB£ENT. 
See  BoTTOMBT. 

ABATEMENT. 

See  Collision. 

ACCESSORY. 
See  Pbincipal  and  Accessobt. 

ACCOMMODATION  ACCEPTOR.    * 
See  Fabtiss. 

ACCOUNT. 

1.  Tenants  in  Ccmman.']  A  dedantiaii  in  account  stated  that  A  and  B,  the  tenants 
in  common  in  fee,  made  a  lease  with  a  general  covenant  on  the  part  of  the  lesKe  to 
pay  the  rent  (without  sajinff  to  whom)  on  Ifichaelmas  and  Ladj-day.  A  died,  and 
on  the  following  Lady-day,  the  tenant  pcud  half  a  3rear'8  rent  to  B.  It  appeared  at 
the  trial  that  B,  the  plaint^,  the  heir  at  law  of  A,  received  12s.  Sd,  from  B;  but  he 
claimed  6^  6«.,  which  was  die  amount  of  half  of  the  hiJf  vear^s  rent :  — 

Jleldy  that  the  judge  rightly  directed  that  B  had  reoeived  more  than  his  share  of  the 
rent,  and  that  he  was  accountable  to  the  plaintiff  for  the  excess.  Beer  t.  Beer^ 
468. 

2.  Apportionment  of  Rent.]  That  the  Statute  of  Apportionment^  4  WilL  4,  e.  22,  does 
not  apply  as  between  the  executor  and  heir  of  a  tenant  in  fee — coofiximng  Brown 
Amifot,  8  Hare,  173 ;  0.  c.  18  Law  J.  Rep.  (n.  b.)  Chane.  232.    lb, 

3.  Declaration  in  Account,"]  That  as  the  demise  purported  to  be  a  joint  demise  by 
tenants  in  common,  with  a  general  redendwn  not  spedi^ff  to  wlKim  the  rent  was 
payable,  die  rent  followed  &e  reversion ;  and  on  the  death  of  A,  the  reteniqa  was 
split,  and  the  plaintiff  became  entitled  to  his  share  of  die  r«nt    lb, 

4.  Reasonable  Ttme,"]  Held^  also,  on  motion  in  arrest  of  judgment  that  the  dedaratioa 
which  was  in  the  usual  form  was  good,  without  any  allegation  that  after  a  request  to 
account,  a  reasonable  time  had  elapsed  befoie  the  action  was  brought    Jb, 


INDEX  628 


Common  Law,  Adminltj,  Ac 


6.  Actum  of —  BaiUffJ]  1£  one  of  two  tenants  in  common  solely  occupy  the  land,  &rm 
it  at  his  own  cost,  and  take  the  produce  for  his  own  benefit,  his  cotenant  cannot 
maintain  an  action  of  account  amnst  the  former,  under  the  statute  4  Anne,  c.  16, 
8.  27,  as  his  bailiff,  by  reason  of  the  fonner  haTing  receiTed  more  than  comes  to  his 
just  share  and  proponrtion.    Henderson  v.  Ecuon^  837. 

6.  Receiving  more  than  Just  Share.'^  The  statute  applies  to  cases  where  rent  or  pay- 
ment in  money  or  in  kind  due  m  respect  of  the  premises,  is  receiyed  from  a  tmrd 
party  by  one  cotenant,  who  retains,  for  his  own  use,  the  whole  or  more  than  his  pro- 
portional share.    lb. 

ACTION. 

Second  Action  for  same  Cause.'] 

See  CoLLzsioir.    LnoTATioirs.    Assumpsit.    Fabtiss.    Watebcoubsb. 

ADMINISTRATION. 

1.  Administration  limited  to  receive  and  invest  Dividends.l  Where  a  suit  respecting 
the  testamentary  papers  df  the  deceased,  a  domicilea  Scotchman,  is  penoing  in 
Scotland,  and  the  Scotch  court  has  appointed  a  ^rson  ad  interim  judicial  &ctor  and 
executor  dative,  the  PrerogatiTe  Court  will  not,  m  the  absence  of  necessity,  grant  to 
such  a  person  a  ^nenJ  administration  with  respect  to  money  in  the  public  funds, 
but  only  an  administration  limited  to  receive  and  invest  the  dividends  upon  the 
stock.    In  the  Goods  of  Morgan,  (^Ecc.)  581. 

2.  Married  Woman's  WiU — No  Executor  named — Administration  to  go  according  to 
Interest  under  the  Paper  J]  A  married  woman  made  a  will  revoking  all  other  testa- 
mentary instruments,  ana  declaring  her  intention  to  die  intestate,  and  appointing  no 
executor.  In  de&ult  of  appointment,  the  property  over  which  she  haa  a  power  of 
disposition  went  to  her  next  of  kin :  — 

Heldy  that  a  sister,  as  next  of  kin,  was  entitled  to  administration  with  the  will  annexed, 
in  preference  to  the  husband.    Brenchley  v.  Lgnn,  (Eec.)  688. 

8.  Pteadtng."]^  The  interest  of  the  husband  was  set  up  in  act  on  petition ;  no  answer 
was  given  m  on  behalf  of  the  sister,  but  a  prayer  maae  that  the  husbuid's  act  be  re- 
jected:— 

Eleld,  that  the  act  should  have  been  answered.    Ih. 

4.  Hughes  v.  Turner,  4  Hagg.  B.  80,  explained.    lb, 

AGENT. 

Mnt'Stoch  Company — Authority  of  Manager."]  A  joini«tock  oompany,  registered 
under  the  7  &  8  Vict  c.  110,  and  employed  in  manufiustures,  appointed  a  manager, 
under  a  clause  in  its  deed  of  settlement,  to  superintend  and  transact  its  manufactur- 
ing business.  The  general  business  was  to  be  transacted  by  a  board  of  directors, 
who  had  power  to  appoint  officers  and  delegate  their  authority.  The  manager,  the 
chairman  of  the  directors,  the  deputy-chaiiman,  and  the  secretaiy,  respectively  or- 
dered goods  necessary  for  the  manu&cture,  which  were  delivered  on  the  companjr's 
premises  and  used  for  the  company's  purposes :  — 

Held,  that  without  any  delegation,  the  manager  had  authority  to  give  such  orders  in  the 
absence  of  an^  express  provisions  to  the  contrary.  That  although  the  other  officers 
had  no  authority  to  give  such  orders,  and  althoneh  there  was  no  express  recognition 
or  adoption  of  their  orders  by  the  directors,  the  directors  must  oe  taken  to  have 
known  that  the  goods  had  been  furnished  and  used,  and  that  therefore  the  company 
was  liable  to  pay  for  them.    Smith  v.  The  HuU  Glass  Co.  442. 

APPEAL. 

SemNe,  that,  on  an  appeal  from  a  county  court,  the  court  will  not  entertain  an  objec- 
tion as  a  ground  or  appeal  which  has  not  been  taken  in  Uie  court  below.  Yorke  v. 
iSmt^,  842. 

See  Paupeb. 
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APPORTIONMENT. 
CfRent.} 

See  Account. 
0/  Taxes.^ 

See  Taxk8. 

ARBITRATION. 

1.  Award  —  RuU  to  Pay  —  Practice  as  to  drawing  up  RuleJ]  When  a  rale  is  erauit- 
ed  to  pay  money  pursuant  to  an  award,  the  original  award  must  be  produced  and 
deposited  with  Uie  Master  at  the  time  of  drawing  up  the  rule.    Dams  t.  Potter j  401. 

2.  Production  of  Original  Award — Award  deposited  as  Security,']  Hie  ^t  that  the 
award  has  been  deposited  as  a  security  with  a  person  who  has  advanced  monejr  on 
it,  and  who  declines  to  produce  it  on  the  drawing  up  of  the  rule,  and  to  allow  it  to 
be  depofflted  with  the  Master  for  fear  of  losing  nis  lien  on  it,  is  no  sufficient  reason 
for  aUowinff  the  rule  to  be  drawn  up  on  production  of  a  verified  copy ;  for  if  the 
lender  is  wSliii£  to  assist  in  the  application  and  produces  the  award,  and  gives  the 
Master  notice  uat  he  is  entitled  to  it,  die  Master  will  draw  up  the  role  and  will  hold 
the  award  for  the  lender  until  the  judgment  of  the  court  has  oeen  executed  and  then 
letarn  it  to  hmL    Jb. 


S.  Lands  Clauses  Act — Declaration  hv  AHritraior  —  To  be  made  before  wkai  Jutikcl 
On  reference  to  arbitration,  under  the  Lands  Claases  Consolidation  Act,  8  &  9  Vict 
c.  18,  respecting  the  compensation  to  be  paid  to  a  land-owner  whose  lands  have  been 
taken  by  a  railway  compan;^  for  the  purposes  of  the  railway,  the  arbitratora  and  am- 
pire  may  make  tlie  declaration  required  by  sect  33  before  a  justice  of  the  peace  of 
any  county,  and  are  not  limited  by  the  interpretation  clause,  sect  3,  to  make  it  be- 
fore a  justice  of  the  county  where  the  matter  in  dispute  arose.  Domes  ▼.  The  South 
Staffordshire  RaUway  Co,  276. 

4.  Award —  Submission  by  Judges  Order ^  Upon  a  reference  by  tibe  juke's  order 
with  the  usual  claase  tliat  the  submissitKi  may  be  made  a  rule  of  court,  the  arbitrator 
under  a  power  to  award  the  costs  of  the  reference  and  award  maj  direct  such  costs 
to  be  taxed  by  the  officer  of  the  court,  although  no  case  was  pending  at  the  time  of 
the  reference.    Bhear  v.  Harradxnt^  490. 

5.  Finaliiy^  Where  one  of  the  matters  in  reference  between  A  B  and  C  D  aft  the 
time  of  a  submission  to  arbitration  by  them  was  whether  the  two  parties  had  been  in 
partnership  together  upon  a  day  named,  and  whether,  if  there  had  been  a  partner- 
ship between  them  ^e  same  had  been  put  an  end  to,  and  where  the  arbitrator 
found  by  his  award  that  no  deed  of  partnership  ever  existed  between  the  parties, 
and  also,  that  if  any  partnership  ever  existed  the  same  was  dissolved  on  a  day  sub> 
sequent  to  that  mentioned,  and  that  nothing  was  dae  ftxim  A  to  B  in  respect  of  the 
profits  or  otherwise :  — 

Held^  that  the  award  was  bad  because  it  did  not  decide  the  question  as  to  a  partnenhip 
having  once  existed.    lb, 

6.  Award— 'Joint  and  several  DisputesJ]  By  a  submission  between  W.  and  S.  A.  on 
tiie  one  side,  and  A.  on  the  other,  certain  oisputes  and  differences  between  the  par- 
ties were  referred  to  arbitration.  The  awara  ordered  a  sum  of  money  to  be  paia  by 
W.  to  S.  (one  of  the  aibitrators,)  and  directed  him  to  pay  over  that  sum  immediately 
to  A.:  — 

Held^  that  the  arbitrators  were  justified  in  awarding  one  of  the  two  parties  on  the  one 
side  to  pay  money  to  the  other.     Wood  v.  Adcodc^  524. 

7.  Payment  to  third  Party.']  Hdd,  also,  that  the  direction  of  tiie  aibitrators  that  the 
money  should  be  paid  to  one  of  them,  and  by  him  paid  over  to  the  party  in  whose 
favor  the  award  was  made,  did  not  vitiate  the  awara,  as  it  sufficienti^  appeared  that 
such  payment  was  for  the  benefit  of  one  of  the  parties  to  the  submission.    lb. 

8.  Burden  of  Proof."]  The  anus  of  showing  that  payment  awarded  to  be  made  to  a 
stranffer  is  fiv  tiie  l)enefit  of  a  party  to  the  submission^  lies  upon  the  party  who  seeks 
to  enK>rce  the  award.    lb. 
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9.  Award — De  PrcemUsis  —  Silence  an  AdfudicationJ]  If  an  action  and  dl  matten  in 
difference  between  the  plaintiff  and  the  defendant  be  referred  to  arbitration,  and  the 
award  made  de  prcemissts  be  silent  respecting  any  further  claim  beyond  the  action 
put  forward  by  the  plaintiff  or  any  cross  demand  ui^d  by  the  defendant,  the  award 
IS  nevertheless  finai,  as  it  will  be  intended  that  the  arbitrator  has  by  his  sUence 
negatived  the  right  of  the  party  to  maintain  such  chum  or  cross  demand.  Harrison 
V.  Cresunckf  452. 

ASSIGNMENT. 

See  Fabtxsbship. 
Construction  0/."] 

See  Troyeb. 

ASSUMPSIT. 

1.  Highways^  Surveyor  o/J]  The  defendant,  as  surveyor  of  th^  highways,  had  incurred 
large  legal  expenses  in  defending  certain  appeals  against  oraers  for  stopping  up 
hignwavs,  without  the  previous  sanction  of  the  parish.  At  a  meetinff  of  the  vestry, 
where  his  accounts  were  gone  into,  the  items  for  these  expenses  objected  to,  and 
opposition  was  threatened  to  be  made  to  his  accounts  bdfore  the  justices.  The  de- 
fendant ultimately  offered  to  pay  50/.  in  discharge  of  the  attorney's  bill  for  costs,  if 
no  opposition  were  offered  to  the  passing  of  his  accounts  before  the  magistrates.  The 
vestry  accepted  the  offer,  and  the  plaintiff  and  other  vestiy  men  signed  a  minute  to 
the  aoove  effect  The/  also  entered  and  signed  a  minute  at  the  foot  of  the  defend- 
ant's account,  that  the  50/.  was  to  be  paid  to  his  successor  in  office,  who  happened  to 
be  the  plaintiff.  The  accounts  were  passed  without  opposition,  but  the  defendant 
did  not  pay  the  50/.  The  plaintiff  consequently  sued  him  for  it  in  the  county 
court:  — 

Held  J  that  there  was  no  evidence  of  any  contract  with  the  plaintiff  alone  to  entitle  him 
to  maintain  an  action  alone  for  the  50/ ;  that  if  the  50/.  was  to  be  treated  as  part  of 
the  balance  of  the  public  monej  in  the  hands  of  the  outgoing  surveyor,  the  method 
of  recovering  it  was  not  by  action  but  by  summary  application  under  the  statute  6  & 
6  WilL  4,  c.  50,  8.  103.    kiiham  v.  Coiiiery  821. 

2.  Consideration — Illegality — Public  Policy, "]  SerMe^  that  the  arrangement  with 
the  vestry  was  illegal,  as  contrary  to  the  public  policy.    Ih, 

For  Rent."] 

See  COBPORATION. 

ATTORNEY. 

Effect  of  Wani  of  Certificate,']  Under  the  statute  6  &  7  'Vict  c.  78,  if  an  uncertificated 
attorney  acts  as  an  attorney,  his  acts  are  valid  as  regards  other  peikms,  Uiou^h  he 
cannot  maintain  any  action  or  suit  for  the  costs  of  business  done  while  he  is  without 
a  certificate.    Holdgate  v.  Slight,  831. 

So  held  in  the  case  of  an  attestation  to  a  warrant  of  attorney  by  an  uncertificated 
attorney.    lb, 

BAGGAGE. 
What  is  included  in  that  term.] 

See  p.  477,  and  note  on  p.  480. 

BAILIFF. 
See  Account. 

BASTABDT  OBDEB. 
Jmisdietion  of  Justices,'] 

See  Pbbjury. 
VOL.  IX.  53 
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BILL  OF  EXCHANGE. 

Notice  of  Dishonor  for  Non-payment  by  Acceptor  —  Due  DtUgence,]  ^  Notice  of  the  dia- 
honor  of  a  bill  of  exchange  ror  non-payment  by  the  acceptor,  was  sent  by  the  header 
to  the  drawer  through  the  post,  addressed  **  London,"  the  bill  itself  being  dated 
London  simply.  The  drawer  resided  at  Chelsea,  and  Uie  notice  never  reached  him, 
and  it  was  stated  in  evidence  that  had  inquiry  been  made  of  the  acceptor,  whose  ad- 
dress was  given  in  the  bill,  the  drawer's  address  might  have  been  ascertained :  — 

Held,  in  an  action  against  the  drawer,  that  due  diligence  on  the -part  of  the  holder  suffi- 
ciently appeared,  and  therefore  that  he  was  entitled  to  succeed  upon  the  issue  of 
whether  or  not  due  notice  of  dishonor  had  been  given.    Burmester  v.  Barron,  402. 

m 

See  Limitations.    Parties. 


BILL  OF  PAKTICULARS. 

ScQ  County  Court. 

■ 
BOND. 

See  Bottomry. 

BOTTOMRY. 

Abandonment  —  Sale  of  Cargo  —  Transshipment  of  Cargo,2  Bond  on  ship,  fre%ht, 
and  cargo ;  the  money  to  be  paid  within  twenty-one  days  of  the  ship's  amval  in  Ihe 
port  of  London,  and  not  to  be  demanded  or  recovered  in  case  the  ship  and  her 
cargo  be  lost,  miscarry,  or  be  cast  away  on  the  voyage.  The  ship  never  reached  the 
port  of  London,  but  was  abandoned  as  for  a  total  loss  at  Algoa  Bay,  where  part  of  the 
caigo  was  sold,  and  the  proceeds  brought  to  England,  and  part  put  into  another  ship, 
and  also  brought  to  England.  The  fact  that  the  diip  could  not  be  repaired  was  not 
proved :  — 

Held,  that  the  bond  must  be  pronounced  for,  and  enforced  against  the  proceeds  of  the 
caigo  and  the  cargo  transshipped.     The  Elephanta,  (Adm,)  658. 

BURDEN  OF  PROOF. 
See  Arbitration. 

CARRIERS. 
See  Railway  Company.    Common  Carriers. 

CASES  OVERRULED,  AFFIRMED,  EXPLAINED,  &c. 

Bratrntf  V.  ^m^o/,  8  Hare,  173,  confirmed 468 

BurreVs  case,  6  Rep.  72,  commented  upon 410 

Fletcher  v.  Inglis,  2  Bam.  &  Aid.  815,  distinguished 461 

Haldane  v.  Beauclerk,  8  Exch.  Rep.  658,  followed, 829 

Hart  V.  Baxendale,  6  Eng.  Rep.  468,  overruled, 505 

Hughes  v.  Turner,  4  Hagg.  R.  exphuned, 588 

Janes  v.  Whitbread,  5  Enc.  Rjcp.  431,  affinned 481 

Jones  v.  WhiUaker,  LongfT  &  T^wns.  Rep.  14,  denied 410 

Regina  v.  HoB/eek,  20  Law  J.  Rep.  (n.  s.)  M  C.  107,  affirmed        ...  814 
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Regina  t.  Page^  1  Ruas.  on  Crimea,  p.  82,  OTermled   ••••••  685 

iZ^^mav.  ^i/jTord,  12  Q.  B.  Bep.  106,  overruled 809 

Rex  y.  Pywelly  1  Starkie,  402,  doubted 291 

Rex  v.  EUCf  RusB.  &  Ry.  C.  C.  142,  overruled 685 

Rex  V.  Turner,  13  Eaat,  228,  doubted 292 


To  remove  Conviction."] 


CERTIORARI. 

Sec  Conviction. 

CHURCH  RATE. 
See  Taxes. 

COLLISION. 

Damage  pronounced  for  —  Subsequent  Claim  —  Second  actionJ]  An  American  ship 
was  arrested,  and  buled  in  a  cause  of  collision  promoted  by  tlie  owners  of  the  ship 
and  cargo  damaged,  and  the  damage  pronounced  for.  A  claim  for  damage  to  the 
cargo  was  preferred  before  the  registrar  and  merchants.  Subsequently  it  was  ascer- 
tained that  the  dama^  to  the  cargo  was  to  a  greater  extent,  and  they  arrested 
the  ship  in  a  fresh  action :  — 

Heldf  that  the  action  could  not  be  maintained,  the  parties  and  cause  of  action  being  the 
same.     7^  Kalamazoo,  (Adnu)  557. 

Rule^T/or  Steamrvessels  navigating  Rivers  or  narrow  Channels  —  9  ^T 10  J^L  c.  100, 
s.  9  —  14  j-  15  Vict.  c.  79,  s.  27.] 

See  The  Nimbod,  (Adm.)  560. 

COMBINATION. 

Among  Worhmen."] 

See    CONBPIBACT. 


COMMON-CARRIER. 

1.  Liability  of— Notice  by  Sender  of  Goods  — I  Will.  4,  c.  68.]  Under  the  stat  1 
Will.  4,  c.  68,  s.  1,  (the  Carriers  Act,)  it  is  the  duty  of  the  sender  of  goods  therein 
enumerated,  and  exceeding  10/.  in  value,  to  take  the  initiative  by  giving  notice  to 
the  carrier  of  their  value  and  nature,  in  order  to  chaxge  the  latter  in  respect  of  their 
loss,  and  this  whether  the  goods  be  delivered  at  the  office  of  the  carrier  or  not  The 
notice  to  be  affixed  in  the  office  by  the  carrier,  under  sect  2,  is  required  only  for 
the  purpose  of  his  making  an  increased  charge  for  the  conveyance  of  such  soods, 
after  having  received  notice  of  their  value  and  nature  from  the  sender.  Mrt  v. 
Baxendale,  505. 

2.  H.  requested  B.,  a  common-carrier,  to  send  to  H.'s  place  of  bu^ess  (awa^'  from  the 
carrier^s  office)  for  some  goods  to  be  conveyed  by  B.,  as  such  carrier,  for  H.  B.  did 
so,  and  his  servant  received  the  goods,  which  came  within  the  classes  of  goods  men- 
tioned in  the  stat  1  Will.  4.  c.  68,  and  exceeded  10/.  in  value,  but  H.  did  not  declare 
their  vaJue  or  nature.  The  notice  stating  the  increased  rates  of  charges  required  by 
B.  for  such  classes  of  goods  was  affixed  in  his  office,  but  was  not  in  any  way  brought 
to  the  knowled^  of  oL    The  goods  having  been  lost :  — 

Held,  that  althougn  they  had  been  delivered  away  from  the  carrier's  office,  and  there- 
fore the  sender  had  not  an  opportunity  of  seeing  the  notice  affixed  therein,  yet  the 
carrier  was  not  liable,  as  l^e  sender  had  not  declared  the  value  and  nature  of  the 
goods  at  the  time  of  delivery.    lb. 

8.  Third  class  Parliamentary  Train  —  Luggage — Merchandise.']    If  a  passenger  on  a 


628  INDEX 


Common  Lav,  Admiralty,  &c. 


railway  by  a  third  class  pax^iamentary  train  carry  mercbandise  packed  op  with  lua 
personal  lu^aee,  the  rauway  company  are  not  responsible  for  the  Tidue  of  the  mer- 
chandise if  we  luggage  be  lost  from  the  train.  But  if  the  merchandise  be  so  packed 
as  to  be  obviously  merchandise  to  the  eye,  and  the  railway  company  make  no  charge 
or  special  bai^n  for  the  carriage,  they  will  be  responsible  for  the  loss.  The  Great 
Northern  Rauway  Co.  v.  Shepherd,  477. 

4.  Husband  and  Wife.']  The  rule  that  each  passenger  by  a  third  class  parliamentaiy 
train  may  carry  with  him  56  lbs.  weight  or  luggage,  permits  a  husband  and  wife, 
travelling  together,  to  take  112  lbs.  weight  of  luggage  between  them.    lb. 

COMPENSATION. 

For  land  taken  by  a  JtailwayJ] 

See  Costs. 


COMPETITION. 
See  Bailway  Compaitt. 

CONDITION  PKECEDENT. 
See  Bailway  Companies. 


CONSIDEBATION. 
lUegaL] 

See  Assumpsit. 


CONSIGNEE. 
See  Tboteb. 

CONSPIBACY. 

1.  Indictment  —  Allegation  of  Means."]  In  an  indictment  for  a  conspiracy  to  violate 
an  act  of  parliament  chaj^g  the  acts  prohibited  by  the  statute  as  the  means  by 
which  the  conspiracy  is  to  to  effected,  it  is  not  necessary  to  allege  those  acts  as  spe- 
cifically as  in  a  conviction  under  the  statute.    Regina  y.  Rotdands^  287. 

2.  StattUable  Offence — Combinations  among  Workmen  —  6  G^o.  4,  c.  129.J  In  con- 
spiracy to  injure  a  tradesman  in  his  trade,  under  the  6  Gea  4,  c.  129,  it  is  sufficient 
to  allece  that  the  defendants  conspired,  &c.  by  **  molesting,"  *'  using  threats,"  ^*  intimi- 
dating^ and  <^  intoxicating  "  workmen  hired  by  the  tradesman  in  order  to  force  them 
to  depart^from  their  work;  and,  also,  that  they  conspired,  &c.  to  "molest"  and 
"  obstruct "  the  tradesman  and  his  workmen,  with  the  same  object,  and  in  order  to 
force  him  to  make  an  alteration  in  the  mode  of  carrying  on  his  trade,  the  words  used 
being  those  employed  in  the  statute,  and  it  not  being  necessary  to  set  out  the  means 
of  molestation,  mtmudation,  &c.  more  specifically,    lb. 

S.  Counts  framed  upon  the  4  Geo.  4,  c.  44,  chazjged  that  the  defendants  conspired,  &c.  by 
*'  molesting  "  and  "  obstructing  "  and  by  "  usmg  threats  and  intimidation  to  obstruct 
such  workmen  as  might  be  wuling  to  be  hired  by  the  tradesman  to  prevent  them 
from  hiring  themselves  to  him :  — 

HM,  sufficient.    lb. 

4.  Other  counts  charged  the  defendants  with  conspiring  to  intimidate,  prejudice,  and 
oppress  A.  B.  in  his  trade,  and  to  prevent  his  workmen  from  continuing  to  work  for 
him;  and  with  conspiring  by  divers  subtie  means  and  devices  and  wicked  acts  and 
practices  to  injure  and  oppress  A.  B.  in  his  trade,  and  to  induce  his  workmen  to 
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leave  their  hiring  before  the  period  of  their  agreement  was  completed ;  and  with 
conspiring  to  intimidate,  prejnmce,  and  oppress  A  B  in  his  trade9  and  to  entice  and 
seduce  away  his  workmen  from  their  employment^  and  thereby  to  injure  and  oppress 
the  said  A  B  in  his  trade :  — 
QuoBre — whethei;  they  were  not  too  vague.    lb. 


CONTBACT. 
lUegal,  as  eontrary  to  public  Policy.'] 

See  AssuMJ^iT. 
Not  under  Seal."] 

See    COBPOBATIOK. 

LegdUy  o/] 

See  Railway  Ck>icFAinr. 


CONVERSION. 
See  Tbovbb. 

CONVICTION. 

1.  Validity  of — 11  j*  12  Vict.  e.  48.]  The  forms  of  convictions  eiven  in  the  schedule 
to  the  11  &  12  Vict.  c.  43,  apply  to  all  cases ;  and  convictions  drawn  up  in  such  of 
the  forms  as  are  applicable  to  the  case  are  sufficient    Regina  v.  Hyde,  805. 

2.  Forms  in  Schedule  —  Game  Acts — Distribution  of  Penalty.']  A  conviction  under 
the  Game  Acts,  1  &  2  Will.  4,  c.  82,  and  5  &  6  Will.  4,  c.  20,  s.  21,  adjudged  a 
pecuniary  penalty,  to  be  paid  and  applied  according  to  law,  jR>llowing  the  words  of 
Form  L  2,  in  the  schedule  to  11  &  12  Vict  c.  48.  The  Grame  Acts  provided  that 
one  moiety  of  the  penalty  should  be  paid  to  the  informer  and  the  other  moiety  to  go 
to  the  overseers  or  the  poor,  and  to  be  paid  to  one  of  the  overseers  or  to  some  other 
parish  officer  appointed  by  the  justice :  — 

Heldj  that  the  conviction  was  sufficient    lb 

3.  Certiorari— Jurisdiction  — 12  jr  18  Vict.  c.  45,  s.  18.]  By  the  Grame  Act  the  ccr- 
tiorari  is  taken  away.     Quaere,  whether  the  objection  {oat  there  is  no  proper  adjudi- 

•  cation  of  the  penalty  be  one  for  which  the  certiorari  may  nevertheless  issue; 

but :  — 
The  conviction  having  been  brought  up  by  certiorari  under  12  &  18  Vict  c.  45,  s.  18, 

in  order  to  be  enforced,  the  coiut  entertained  the  objection.    lb 

See  Highway. 
Proof  of  the  day  of] 

See  Tbovbb. 


CORPORATION. 

1.  Use  and  Occupation —  Contract  not  under  Seal.]  Although  a  corporation  may  be 
liable  in  an  action  for  use  and  occupation  of  premises,  it  can  only  be  so  for  the 
period  of  actual  occupation,  and  a  continuous  occupation  for  several  years  will  not 
render  the  corpcMration  tenants  from  year  to  year.  Pinky  v.  The  Bristol  and  Exeter 
Railway  Co.  488. 

2.  A  railway  c(»npany,  through  their  solicitor,  hired  rooms  from  the  16th  of  December, 
1846,  for  one  year,  but  occupied  them  until  the  16th  of  December,  1848,  previously 
to  which  time  they  removed  their  furniture  and  effects,  left  the  ke3rs  in  the  doors, 
and  paid  the  rent  up  to  that  day,  but  gave  no  notice  to  quit :  — 

Held,  tibat  the  defendants  were  not  liable  in  use  and  occupation  for  rent  subsequently 
to  December  16, 1848.    lb 

53» 
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CORPORATION. 

LMUUy  tf  SkartMSer$.2 

See  Insurance. 

lAdbUity  to  he  taxed.'] 


When  bound  bif  their  Agents  Acts.] 


See  Taxes. 
See  AoENT. 

COSTS. 


1.  Costs  ofDemurrer^  where  less  than  52.  recovered  tn  Tort.]  The  129Ui  sectioii  of  the 
9  &  10  Vict.  c.  95,  deprives  a  plaintiff  who  recovers  less  than  5il  in  an  action  on  toit, 
in  a  superior  court,  of  the  costs  of  a  demurrer  on  which  he  has  succeeded,  as  well  as 
the  costs  of  issues  in  fiict    Abley  v.  Dale,  439. 

2.  Lands  Clauses  Consolidation  Act —  Compensation  for  Lands  taken  or  injured  under 
Section  68  —  CosU  of  Inquiry.]  The  defendants,  a  railway  company,  by  their 
works,  injuriously  affected  the  Lands  of  the  plaintiff.  They  offered  him  60/.  compen- 
sation. A  juiy,  summoned  pursuant  to  tne  provisions  of  the  statute  8  &  9  Vict 
c.  18,  (the  Lands  Clauses  Consolidation  Act,)  assessed  the  compensation  at  2152.:  — 

Held,  that  the  plaintiff  was  entitled  to  recover  in  an  action  of  debt  against  the  company 
the  costs  of  tne  inquiry  as  well  as  the  amount  of  the  compensation ;  for  although  the 
proceeding  was  uiiider  s.  68,  which  makes  no  proviaon  as  to  ihe  costs  of  the  ini^^niiy, 
yet  that  section,  by  reference,  embodies  into  itself  s.  51,  which  provides  for  giving 
the  claimant  the  costs  of  &e  inqniry  where  the  jury  assess  a  larger  svm  for  compen- 
sation  than  the  sum  offered  by  the  promoters  of  the  undertaking.  Z^e  Sovih-Eastem 
Railway  Co,  v.  Richardson^  464. 

See  Yorke  v.  Smith,  S42.    Stcmeliffe  v.  Clarhj  500. 


COUNTERFEITING. 
AU  participating  in,  are  Principals.] 

See  Principal  anb  Accessokt. 

COUNTY  COURT. 

1.  Power  of  Judge  to  nonsuiL]  The  plaintiff  took  a  publio-honse  of  the  defendant  on 
the  terms  (among  others)  that  the  plaintiff  would  purchase  all  his  beer  of  the  de- 
fendant, and  he  gave  to  thg  defendant  the  promissory  note  of  himself  and  a  surety 
for  50^,  which  sum  was  to  be  the  liquidated  damages  in  case  of  breaeh.  The  note 
was  not  to  be  put  in  force  unless  the  plaintiff  broke  his  agreement  The  defendant 
indorsed  the  note  over,  and  the  indorsees  sued  on  it  and  compelled  the  plaintiff  to 
pay  the  amount.  The  plaintiff  thereupon  brought  a  plaint  in  the  county  court 
against  the  defendant.  The  summons  and  particulars  stated,  that  the  plamt  was 
broueht  *<  for  money  paid  by  ihe  plaintiff  for  and  on  account  of  the  defendant  to  A 
B  &  C  upon  a  jud^ent  obtained  by  them  in  this  court  as  indorsees  of  a  promissory 
note  of  tne  plaintifi  and  one  W.^  made  p^ble  to  the  defendant  or  his  oraer,  but  for 
which  promissory  note  the  pkuntiff  or  W.  never  received  from  the  ddendant  any 
value  or  consideration." 

On  the  trial  before  a  jury  the  defendant  proved  that  the  plaintiff  had  ceased  to  buy 
his  beer  of  the  defendant  afler  February,  1850.  The  plaintiff  offered  evidence  to 
show  that  since  Christmas,  1849,  the  defendant  had  sent  bad  beer.  This  was  ob- 
jected to,  but  received.  The  defendant  tiien  applied  to  the  eoonty  court  judge  to 
nonsuit  the  plaintiff.  This  he  refused  to  do,  as  the  plaintiff  declined  to  be  nonsmted. 
The  luiy  found  for  the  plaintiff,  and  the  defendant  appealed.  The  oaae  which  was 
skated  by  the  judge  set  out  his  direction  to  the  jury,  (although  it  did  not  appeaor  thai 
any  dissatisfiiction  had  been  expressed  by  the  appellate  xespeetiog  it  at  the  trial,) 
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and  concluded  by  submitting  to  the  Court  of  Appeal  the  questions  whether  the 
judge  was  entitled  to  nonsuit  the  plaintiff  without  the  consent  of  the  latter,  and 
whether  the  evidence  as  to  the  quality  of  the  beer  was  admissible  under  die  sum- 
mons :  — 
Heldj  that  the  county  court  judge  had  no  power  of  nonsuiting  the  plaintiff  without  his 
consent    Stancliffe  y.  Clark,  498. 

2.  Particularity  of  Summons^  Held,  also,  that  the  sununons  and  particulars  sufficiently 
described  the  ^und  of  the  action,  as  the  defendant  could  not  be  misled  by  them, 
and  that  the  evidence  as  to  the  quality  of  the  beer  was  admissible  under  them.    IJ>. 

8.  Power  of  Court  of  Appeal  to  look  beyond  the  Questions  put  in  the  Case."]  Held,  fur- 
ther, that  the  functions'  of  the  Court  of  Appeal  were  not  limited  to  answering  the 
Questions  put  in  the  case,  but  that  the  court  had  power  to  look  at  the  direction  of 
uie  judge  set  out  in  the  case,  and  as  that  was  erroneous,  to  order  a  new  trial    Jb. 

JurisdictionJ] 

See  Landlobd  akd  Tenant. 

COUPON. 

See  EviDENCS. 

COVENANT. 
See  Lease. 

CROSS-EXAMINATION. 
See  Evidence. 


CUSTOM. 

Cf  the  Country."] 

See  Landlord  and  Tenant. 

See  Highway. 


CUSTOMS. 
See  Trover. 

DAMAGE. 
See  Watercourse. 

DEBENTURES. 
See  Evidence. 

DECLARATION. 
See  Account. 

DEED. 
See  Evidence.    Fraudulent  Conveyance. 
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DEMURRER. 

Costs  on.] 

See  Costs. 


DILIGENCE. 
See  Bill  of  Exchange. 

DIRECTORS. 

ArUkorUy  o/.] 

See  Agent. 

DISCOVERY  OF  DOCUMENTS. 
See  Evidence. 

DISTRESS  WARRANT. 
See  Taxes. 

DOMICILE. 

1.  Evidence,']  Where  the  question  before  the  coort  is  the  domidle  of  the  testator,  the 
conduct  of  parties  to  the  suit  subsequent  to  his  death  is  immaterial.  LaneuvUU  y. 
Anderson^  (Ecc.)  681. 

2.  Pleading — Jurisdiction  —  Domicile  of  Wife,"]  Where  the  husband  and  wife  are 
liyinjg;  apart  under  a  sentence  of  separation,  the  domicile  of  the  husband  is  not  the 
domicile  of  the  wife,  and  the  consequent  defect  of  jurisdiction  apnarent  on  the  &ce 
of  the  libel  will  not  be  cured  by  the  appearance  of  the  wife.  niUiams  y.  Dormer , 
(Ecc.)  698. 

EASEMENT. 
See  Watercoubse. 

ESTOPPEL. 
See  Highway. 

EVIDENCE. 

1.  Inspection  of  Documents — Discovery  of  DocuTnentsJ]  The  statute  14  &  15  Vict.  c. 
99,  8.  6,  does  not  enable  a  party  to  an  action  to  call  upon  his  opponent  to  answer  by 
affidavit,  whether  he  has  imy  documents  in  his  possession  relatmg  to  the  matters  in 
question  in  the  action,  and,  if  any,  to  specify  wnat  they  are ;  but  it  entitles  him  to 
have  an  inspection  of  all  documents  in  the  possession  of  the  other  pazty,  material  and 
relevant  to  the  proof  of  the  case  on  which  the  applicant  relies.  Rayner  y.  AMKusenj 
824. 

2.  Inspection  of  Documents — Statule  ^BiUof  Discovery,']  The  statute  14  &  15  Vict  c. 
99,  s.  6,  does  not  enable  a  party  to  an  action  to  search  genendly  his  opponent's  hooka 
and  papers  with  a  view  of  detecting  a  flaw  in  his  opponent's  case,  but  entitles  him 
to  inspect  those  doctunents,  and  those  only,  in  his  opponent's  possession  which  are 
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releTant  to  the  case  on  which  the  applicant  relies.  The  applicant  cannot,  by  alleging 
that  his  opponent  is  in  possession  of  documents  material  to  the  issues  to  be  main- 
tained by  the  former,  compel  the  latter  to  make  affidavits  in  answer,  to  discover 
whether  he  has  any  such  documents  in  his  possession,  and  to  specify  what  they  are. 
Galsworthy  v.  Norman^  327. 

3.  Parol  Evidence  of  Sale — Bill  of  Sale  unstamped.']  M.  owed  S.  a  sum  of  money,  for 
which  S.  had  M.'s  promissory  note  as  a  security.  S.  applied  for  payment  M.  pro- 
posed that  an  inventory  should  be  made  of  the  goods  on  his  premises,  and  that  S. 
should  take  them  at  a  valuation  in  discharge  of  the  debt  S.  consulted  his  attorney, 
who  prepared  a  document.  Afler  the  preparation  of  the  document,  M.  delivered  the 
inventory  to  S.,  and  S.  and  M.  insured  the  goods  against  fire  in  their  joint  names, 
and  S.  gave  up  to  M.  the  promissory  note,  which  was  destroyed.  S.,  at  the  same 
time,  credited  M.  in  his  book  to  the  amount  of  the  debt.  S.  took  possession  of  a  few 
articles  included  in  the  inventory,  for  which  M.  had  no  use ;  but  M.  remained  in  pos- 
session of  the  rest  of  the  goods,  as  before.  The  goods  in  question,  being  seized  by 
the  sheriff  in  execution,  at  the  suit  of  a  third  party  against  M.,  S.  claimed  them  as 
his  own,  and  sued  the  sheriff  in  the  county  court  ror  taking  them,  and,  in  order  to 
maintain  his  claim,  offered  the  document  m  evidence.  This  was  objected  to,  and  re- 
jected for  want  of  a  stamp :  — 

Heldy  that,  as  M.  was  in  possession  of  the  ^oods,  it  lay  on  S.  to  prove  clearly  that  they 
were  his ;  and  that,  as  the  document  which  contained  the  terms  of  the  arrangement 
between  M.  and  S.  was  inadmissible  for  want  of  a  stamp,  no  other  evidence  of  a  sale 
was  admissible,  and  that,  consequently,  the  facts  above  stated  were  no  evidence  for 
the  jury  of  S.'8  title  to  the  goods.     Yorke  v.  Smith,  342. 

4.  Warrant  for  Interest — Promissory  Note —  Stamp,"]  The  plaintiff  advanced  money 
to  the  defendant  on  the  collateral  security  of  certain  debentures  in  the  following 
form,  varying  onfy  in  the  number :  —  "  No.  5252.  On  the  15th  of  July,  1850.  The 
Governor  and  C!ompany  of  Copper  Miners  in  England  promise  to  pay  to  H.  J. 
Enthoven  or  order,  at  &c.,  the  sum  of  500/.  and  further  to  pay  to  the  homer  of  the 
warrants  annexed  on  presentment  thereof,  as  they  shall  &11  due,  interest  on  the  said 
sum  of  500/.  at  the  rate  of  5/.  per  cent  per  annum."  The  documents  were  dated  on 
the  15th  of  July,  1845.  They  were  signed  by  the  secretaiy  and  were  under  the 
common  seal  of  the  company,  which  had  been  incorporated.  When  sealed  by  the 
company  there  was  a  blank  for  the  name  of  the  ]^yee,  which  the  defendant  at  the  time 
of  tranmerring  them  to  the  plaintiff,  filled  up  with  the  words  "  Enthoven  or  order," 
and  indorsed  them.  To  each  debenture  were  afixed  several  warrants  which,  differ- 
ing only  in  date,  ran  thus  —  "  The  Governor  and  Company  of  Copper  Miners  in 
England.  Warrant  for  12/.  10«.  for  one  half  yearns  interest  on  debenture  No.  5252, 
due  the  16th  of  July,  1849,  W.  I.  Secretary."  There  was  a  separate  warrant  an- 
nexed for  each  half-yearly  payment  of  interest  that  would  fiJl  due  on  the  debenture. 
When  payment  of  interest  was  demanded  the  warrant  for  the  instalment  then  due 
was  detached  and  presented  separated  to  the  company's  bankers.  Subsequently, 
the  interest  not  being  paid  the  plaintiff  sued  the  defendant  to  recover  his  money. 
The  declaration  contamed  special  counts  on  the  debentures,  and  a  count  for  money 
lent  On  the  trial  the  debentures  with  some  of  the  warrants  annexed  and  also  a 
separate  warrant  were  put  in  evidence.  The  debentures  were  all  stamped  with  a 
12s.  6d.  promissory  note  stamp.    The  separate  warrant  had  no  stamp :  — 

Heldf  that  the  debentures  were  not  properly  stamped,  and  were  void  instruments  by 
reason  of  the  blank  left  for  the  name  of  the  payee,  but  were  admissible  in  evidence 
to  show  that  they  were  worthless  securities  in  support  of  the  count  for  money  lent. 
Enthoven  y.  Hoyle,  434. 

5.  Heldy  further,  that  the  separated  warrant  was  not  a  promissory  note  and  did  not 
require  any  stamp,     lb, 

6.  Production  and  Inspection  of  Documents  — 14  jr  15  Vict  c.  99,  s.  6.1  In  an  action 
by  a  sharebroker,  in  respect  of  the  purchase  of  stock,  in  which  the  bill  of  particulars 
allowed  several  credits,  the  defendant  applied,  under  the  14  and  15  Vict  c.  99,  s.  6, 
for  leave  to  inspect  the  books,  documents,  &c.  in  the  possession  of  the  plaintiff,  upon 
an  afSdavit  of  his  attorney,  which  stated  that,  upon  uie  purchase  of  the  stock,  the 
plaintiff  received,  as  the  deponent  was  informed  and  verily  believed,  divers  bonds, 
representing  the  security  for  the  said  stock,  which  securities  remained  in  the  hands 


634  INDEX. 


Common  Law,  Admiralty,  ftc 


of  the  plaintiff,  the  particulars  of  which  he  neglected  tofiimish  to  the  defendant,  &c 
and  alao  divers  books,  papers,  writings,  entries,  acooontB,  and  other  docmnents  in 
lation  to  the  said  stock,  &c. ;  and  that  it  was  material  and  neoeasaiy  in  order  to  ena- 
ble the  defendant  to  defend  the  action,  and  to  arrive  at  a  just  and  proper  conclosioii 
as  to  the  stato  of  the  accounts  between  him  and  the  plaintiff,  that  the  deponent  or 
the  defendant  should  inspect  and  take  copies  of  all  such  bonds,  books,  &c.  which  the 
deponent  verily  believed  were  in  the  possession  or  under  the  control  of  the  plaintiff, 
that  the  plaintiff  had  delivered  to  the  defendant  two  accounts  relating  to  the  matters 
in  question ;  and  that  the  deponent  verily  believed  that  neither  the  particulars  of  de- 
mand nor  those  accounts,  set  forth  the  true  state  of  the  accounts  between  the  parties, 
&c. ;  and  that  the  application  was  made  bandjide^  &c. :  — 
Heldj  that  no  ground  was  shown  for  an  order  to  inspect  under  the  statute.  Sneider  v. 
ManginOf  488. 

7.  14  &  15  Vict,  c,  99 —  Cross-examination  of  Party  in  the  CauseJ]  On  motion  the 
cross-examination  of  the  Pftrty  in  the  cause  may  be  deferred  untu  all  the  witnesses 
upon  the  particular  pleamng  nave  been  dismissed.    Parlby  v.  ParOfy,  (Ecc.)  572. 

See  Domicile.    Hiqhwat.    Inbubancs.    Perjubt.    Tboyeb. 


EXECUTORS. 

Practice  —  Treasurer  ^^for  the  time  beina  "  Executor.']  A,  appointed  the  treasorer  for 
the  time  beins  of  an  institution  one  of  the  executors  of  his  will,  and  a  residuary  lega- 
tee. At  the  death  of  A,  L.  H.  was  treasurer,  and  continued  so  for  thirty  dap  after- 
wards, subsequent  to  which  he  applied  to  be  joined  in  the  probate.  On  motion,  pro- 
bate was  decreed  to  L.  H.  jointly  with  the  other  executors.  In  the  Goods  of  Thomp- 
son,  (Ecc.)  579. 

See  Administration.    Will. 


FIRE. 
See  Tboyeb. 

FLOWAGE. 

See  Watercourse. 

FORMER  RECOVERY. 
See  Collision. 

FRAUD. 
See  Larceny.    Railway  Company. 

FRAUDULENT  CONVEYANCE. 

1.  Voluntary  Conveyance  —  27  Eliz.  c.  4.]  The  statute  27  Eliz.  c.  4,  does  not  apply 
to  the  case  of  a  purchase  for  valuable  consideration  from  the  heir  or  devisee  of  one 
who  has  made  a  voluntary  conveyance  of  the  same  property  in  his  lifetime.  Doe  d. 
Newman  v.  Rusham^  410. 

2.  Subsequent  Conveyance  for  Value  by  Devisee  of  Grantor.]  The  principle  upon 
which  voluntary  conveyances  have  been  held  fraudulent  and  void  as  against  subse- 
quent purchasers  for  value  is,  that  by  the  sale  the  vendor  so  entirely  repudiates  the 
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former  conveyance  as  tbat,  a^nst  himself  and  the  purchaser  for  Talue,  it  shall  be 
conclosiTely  taJcen  tibat  the  intention  to  sell  existed  when  he  made  the  voluntair 
conveyance,  and  that  it  was  made  in  order  to  defeat  the  subsequent  purchaser,    lb. 

S.  'VVhcn  the  same  person  executes  the  voluntary  conveyance,  and  afterwards  selb  and 
conveys  the  property,  this  principle  applies ;  but  aecus  where  the  seller  is  a  different 
person  from  him  who  executed  the  voluntary  conveyance,  for  the  acts  of  one  man 
cannot  show  the  mind  and  intention  of  another.    lb. 

4.  J.  N.  being  seized  in  fee  of  certain  property  in  1833,  executed  a  voluntaiy  convey- 
ance to  the  lessor  of  the  plaintiff'in  fee,  and  died  in  1844,  having  in  the  same  year 
demised  the  property  to  «l.  S.  In  1847,  J.  S.  sold  and  conveyed  the  property  to  the 
defendant  for  100/. :  — 

Held,  that  the  conveyance  to  the  lessor  of  the  plaintiff  was  not  fraudulent  and  void  as 
against  the  defendant    lb, 

GAME  ACTS. 
See  Conviction. 

HIGHWAY. 

1.  Liability  to  repair  ratione  Tenurte.1  The  defendant  B.,  was  indicted  for  the  non- 
repair of  a  highway,  which  it  was  aSegod  he  was  liable  to  repair  ratione  ienura.  Evi- 
dence was  given  of  the  conviction  of  one  W.  S.,  a  former  owner  and  occupier  of  the 
lands  in  respect  to  which  the  liability  was  said  to  arise,  for  the  non-repair  of  the  same 
highway,  showing  that  W.  S.  had  pleaded  guilty  to  a  presentment  against  him  alleor- 
inc;  his  liability  to  repair  the  said  highway.  Repairs  oy  occupiers  of  the  said  lands 
subsequent  to  this  conviction  were  also  proved ;  and  evidence  was  given  that  the 
defendant,  B.,  purchased  these  lands  after  public  notice  of  the  liability  to  repair  the 
highway,  and  tnat  he  is  now  the  owner  and  occupier  of  the  same  :  — 

Held,  b^  all  the  judges,  that  there  was  evidence  to  go  to  the  jury  of  immemorial  usage 
and  hability  ratione  tenurce,    Regina  v.  Blakemorey  541. 

2.  Held^  by  Platt,  B.,  that  the  immemorial  usage  was  not  conclusively  established,  lb. 
3;  Conviction  —  EstoppelJ]     Semble,  that  the  conviction  of  W.  S.  was  an  estoppel.    76. 

Surveyor  of.  Action  against,"] 

See  Assumpsit. 

HUSBAND  AND  WIFE. 
See  Common-Cabbieb.    Domicile. 

INDICTMENT. 
Allegations  of  Means.] 

See  Conspiracy.    Larceny. 


Effect  of  under  pauper  LawsJ] 


Interest  in  Property  assigned.] 


IMPRISONMENT. 
See  Pauper. 

INSOLVENT. 
See  Insurance. 


INSPECTION  OF  DOCUMENTS. 
See  Evidence. 
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INSURANCE. 

1.  Maritime  Assurance  Company — Clause  restricting  Liabilily  of  Sharehoiderg  — 
Partners  — Pleading."]  A  deckration  in  assumpsit  &t  a  total  loss  on  a  policy  oi  in- 
surance for  1,100/.  on  a  ship  and  cargo,  stated  that  the  defendants  were  shareholders 
of,  and  partners  in,  the  General  Maritime  Assurance  Company,  that  the  plaintiff 
caused  a  policy  (which  was  set  out,)  to  be  effected  on  the  ship  and  cai^,  and  which 
stated,  that  "  it  was  declared  and  agreed  by  and  between  the  company  and  the  as- 
sured that  the  capital  stock  and  funds  of  the  said  company  should  alone  be  liable  to 
answer  and  make  good  all  claims  and  demands,  whatsoever,  under  and  by  rirtue  of 
the  said  policy ;  and  that  no  proprietor  of  the  said  company,  his  or  her  heirs,  execu- 
tors, or  administrators,  should  be  in  anywise  subject  or  liable  to  any  claims  or  de- 
mands, nor  be  in  any wbe  chai^d,  by  reason  of  the  said  policy,  beyond  the  amount 
of  his  or  her  share  or  shares  in  the  capital  stock  of  the  said  company,  it  being  one  of 
the  ori^nal  and  fundamental  principles  of  the  said  company  that  the  re8ponsQ>ility  of 
the  individual  proprietors  should,  in  all  cases,  and  under  all  circumstances,  be  limited 
to  their  respective  shares  in  the  capital  stock."  The  declaration  then  averred  that, 
in  consideration  of  the  payment  of  the  premium  and  of  the  promises  of  the  plaintiff, 
the  defendants  then  promised  the  plaintiff  that  they  would  oecome  and  be  insurera 
to  the  plaintiff  of  the  said  sum  or  1,100/.,  &c.,  '*  and  would  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  contsdned  on  their  part  as  such  insurers  of  the 
said  sum  of  1,1  oo/.,  to  be  performed  and  fulfilled,  and  the  defendants  then  became 
and  were  insurers  to  the  plaintiff,  and  duly  subscribed  the  said  policy  of  insurance 
as  such  insurers  of  the  said  sum  of  1,100/.  upon  the  said  ship."  Afler  stadng  the  loss 
of  the  ship,  the  declaration  proceeded :  "  Although  the  capital  stock  and  funds  of  the 
said  company  always,  from  the  time  of  the  making  the  policy,  hidierto  have  been, 
and  still  are,  sufficient  to  pay  the  plaintiff  the  said  sum  or  1,1 00/.,"  yet  that  the  de- 
fendants have  not  paid. 

To  this  declaration  there  was  a  demurrer  by  one  defendant ;  and  by  another  a  plea  of 
non  assumpsit^  and  a  traverse  of  the  allegation  of  the  sufficiency  of  the  capitau  stock 
and  funds  of  the  company  to  pay  the  plaintiff. 

On  the  trial  of  the  issues  in  &ct,  the  plaintiff  proved  that  the  defendants  were  all  share- 
holders, and  one  of  them  a  director,  in  the  General  Maritime  Assurance  Company, 
and  put  in  the  deed  of  settlement  of  the  company  and  the  policy.  The  former  in- 
strument stated  that  the  company  was  formed  for  the  purpose  of  effecting  insurances 
on  vessels,  and  that  it  was  i^reed  that  there  should  be  a  capital  of  1,000,000/.  in  100/. 
shares ;  that  the  direction  of  affairs  should  be  vested  in  directors,  who  had  power  to 
make  calls ;  that  every  policy  should  be  mgned  by  three  directors ;  that  they  should 
be  indenmified  for  dl  liabilities  out  of  Uie  funds  of  the  company ;  that  the  directors 
should  cause  it  to  be  stated  in  every  policy  that  the  subscribed  capital  of  1,000,000/. 
and  the  funds  and  property  of  the  company  undisposed  of,  should  alone  be  liable  for 
claims  under  a  policy ;  that  the  directors  issuing  the  policy  should  not  be  responsi- 
ble, and  that  no  proprietor  should  be  liable  beyond  the  amount  of  his  unpaid  snares. 
The  policy  was  signed  by  three  directors  of  the  company,  none  of  whom  were  de- 
fendants. It  purported  to  be  made  between  the  company  and  the  assured,  and  con- 
tained the  restrictive  clauses  stated  in  the  declaration.  Evidence  was  also  given, 
that  only  a  portion  of  the  shares  had  been  subscribed  for,  and  only  a  quarter  orthose 
shares  naid  up.  It  was  then  proved,  on  behalf  of  the  defendants,  that,  neither  at  the 
time  or  the  loss  nor  since,  had  the  company  any  available  funds  in  their  hands  out 
of  which  they  could  pay  the  pWntiff :  — 

Heldy  in  error,  (Platt,  B.,  dwntante^  affirming  the  judgment  of  the  Court  of  Queen's 
Bench  on  the  demurrer,  that  the  declaration  disclosed  a  joint  contract  by  all  the  de- 
fendants with  the  plaintiff,  and  was  therefore  good.    HaUett  v.  Dowdallj  848. 

2.  Held,  further,  on  a  bUl  of  exceptions,  (Crssswell,  J.,  and  Williams,  J.,  dissen- 
tiente,)  that  the  deed  of  Settlement,  the  policy,  and  l^e  &cts  proved,  contained  no  evi- 
dence for  the  jury,  on  the  issue  on  non  assumpsit,  in  support  of  the  joint  contract  al- 
leged in  the  declaration,    lb. 

8.  Perils  of  Seas —  Ordinary  Course  of  Navigation  —  Stranding.']  A  vessel  being,  in 
the  ordinary  course  of  her  voyage,  moored  in  harbor,  floated  when  the  tide  was  in, 
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and  took  the  ground  when  the  tide  was  low,  she  became  hogged,  or  strained,  all  OTer 
in  conBequence :  — 
Heid,  that  tnis  did  not  constitute  a  loss  for  which  an  underwriter  was  liable,  as  a  loss 
from  perils  of  the  seas,  there  having  been  no  accident    Magnus  y.  BuUemery  461. 

4.  Fletcher  y.  Inglis^  2  B  &  Aid.  815,  distinguished.    75. 

5.  InsurMe  Interest — Insolvent,']  A  person  discharged  by  the  insoWent  debtors'  court 
as  an  insolvent  debtor,  effected  an  insurance  against  fire  on  some  property  acauired 
by  him  before  the  insolvency.  The  property  having  been  destroyed  oy  nre,  tne  or^ 
der  for  his  discharge  was  afterwards  annulled  on  the  ground  of  fraud,  and  die  in- 
solvent adjud^d  to  undereo  twelve  months*  imprisonment  from  the  date  of  the  vest- 
ing order.  B%  then  brought  an  action  on  the  policy,  to  which  the  insurance  office 
pleaded  that  he  had  no  insurable  interest  in  the  property :  — 

Held,  that  the  action  lay.    Marks  v.  Hamilton^  503. 


Approved.] 


IRISH  DECISIONS. 

See  p.  418. 

JOINT  ACTION. 
See  Account.    Parties. 

JOINT  CONTRACTS. 

See  Insurance. 

JOINT  AND  SEVERAL  DISPUTES. 
See  Arbitration. 


JOINT-STOCK  COMPANY. 

When  hound  hjf  their  Agenfs  Acts,] 

See  AoKNT. 

JURISDICTION. 
See  Domicile. 

JURY. 
See  Practice. 


Jurisdiction  in  Bastardy  Cases,] 


Jurisdiction  of,] 


JUSTICES. 
See  Perjury. 

See  Taxes. 

LANDS  CLAUSES  ACT. 
See  Arbitration. 
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MISDEMEA170B. 
AU  GtdUy  of,  are  PrincyMtU.'] 

See  Princzpal  Ain>  Accessory. 

MISTBIAL. 
^  See  New  Trial. 

MONEY  PAID. 
See  Partibs. 

MONOPOLY. 
See  Railway  Company. 

NEGLIGENCE. 
See  Trover. 

NEW  TRIAL. 

1.  Special  Jury — Neglect  of  Defendant  to  issue  Process —  IHal  by  a  Common  Jury  — 
BiistriaL]  Where  a  ddemlant  had  obtained  a  role  for  a  special  joiy  and  the 
special  jury  had  been  reduced  and  struck  by  the  parties,  but  the  defendant  took  no 
steps  to  issue  special  jury  process  or  to  summon  the  jurors,  and  the  cause  ma  tried 
by  a  ooomdon  jury,  the  court  set  aside  the  trial  for  irr^rularity.  Montagu  y.  Smitk, 
829. 

2.  Haldane  y.  Beauclerk,  8  Exch.  Rep.  658;  s.  c.  18  Law  J.  Rep.  (n.  s.)  ExcL  227, 
doubted,  but  followed,    lb. 

NONSUIT. 

Right  of  Court  to  order."] 

See  County  Court,  and  see  p.  498,  note. 


To  an  Indorser.'] 


Of  removal  of  Pauper.'] 


NOTICE. 
See  Bill  of  Exchange. 

NOTICE. 
See  Pauper. 

ORDER 
See  Pauper. 

OUTGOING  TENANT. 
See  Landlord  and  Tenant. 
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FABTIES. 

JtnpUed  Contract  to  indemnify  —  Payment  by  Accommodation  Accq>tor  —  Partnership.^ 
A.  beiBg  in  want  of  money  applied  to  D.  &  S.,  who  were  in  pturtnenhip,  fbr  an  ad- 
Yance.  They  sent  him  an  acceptance  by  D.  alone,  and  A«  agreed  that  if  he  dis- 
coonted  that  acceptance  he  would  give  to  D.  &  S.  his  own  acceptance.  He.difl- 
coonted  D/s  acceptance,  but  failed  to  give  his  cross-acceptance.  D.  was  afterwards 
sued  on  his  acceptance  by'  the  holder  of  it,  and  paid  it  out  of  the  money  of  D. 
&  S.    D.  then  sued  A.  for  money  ^d : — 

Held,  that  the  action  could  be  niaintained  by  D.  alone  upon  the  implied  contract  to  in- 
demnify him,  which  arose  when  he  paid  me  acceptance  upon  which  he  alone  was 
liable  to  be  sued.    Driver  t.  Burton,  404. 

PAETNER8. 
lAaMUttf  ofJ] 

See  Insurance. 


PARTNERSHIP. 

Debtor  and  Creditor  —  Astignment,  Construction  and  Validity  of  J]  A  deed  of  settle- 
ment in  the  usual  form  to  trustees,  for  the  benefit  of  creditors,  which  empowers  the 
trustees  to  employ  the  debtor  or  other  person  in  winding  up  his  affairs  and  in 
cdlecting  and  getting  in  his  estate,  and  in  carrying  on  his  trade,  if  thought  expe- 
dient, is  a  valid  deed,  and  does  not  constitute  a  pivtnership  between  the  creditors. 
CoaU  T.  WiUiams,  481. 

See  Pabties. 


PAUPER. 

1.  Order  of  Removed —  9  5*  10  Vict,  c.  66,  *.  1  —  Construction  of  Proviso,']  The  first 
provision  in  9  &  10  Vict  c.  66,  s.  1,  that  the  several  periods  of  time  there  specified 
shall,  for  all  purposes,  be  excluded  in  the  computation  of  the  five  years'  residence 
necessary  to  secure  irremovability,  has  the  effect  of  excluding  those  specified  periods 
in  computing  whether  the  pauper  has  resided  altogether  five  years  in  the  pansh,  and 
aJso  whether  he  has  residea  there  for  five  years  next  before  the  application  for  the 
warrant;  and  such  periods  of  time  are  neither  to  tell  in  making  up  the  five  years, 
nor  to  operate  as  a  break  in  the  residence,  if  altogether  it  has  continued  for  five 
years.    Begina  v.  The  Overseers  of  Hartfield,  809. 

2.  Exclusion  of  specified  Periods  from  Computation  for  all  Purposes."]  The  expression 
in  the  proviso,  ^  the  time  during  which  such  person  shall  be  a  prisoner  in  a  prison  '* 
includes  all  lawful  imprisonments  in  any  prison,  whether  in  or  out  of  the  parish  of 
residence,  without  distinction  of  felony,  misdemeanor,  or  debt  The  Queen  v.  Sal- 
ford,  12  Q.  B.  Rep.  106,  overruled.    Ih. 

3.  Imprisonment  out  of  the  Parish — Break  of  Residence.]  An  order  for  the  removal 
of  tiie  wife  and  children  of  J.  E.  was  obtained  on  the  21st  of  March,  1851.  Down  to 
the  8th  of  January,  1851,  J.  E.  had  continuously  resided  in  the  respondent  parish 
for  more  than  ten  years.  On  that  day  he  was  apprehended  on  a  cnarge  of  felony, 
and  committed  to  the  coun^  caol,  situate  out  of  tne  respondent  parish,  where  he  re- 
mained to  the  ISth  of  March  blowing,  when  he  was  tried  and  convicted  of  felony, 
and  sentenced  to  two  years'  imprisonment  in  a  house  of  correction  out  of  the  re- 
spondent parish,  where  he  remained  when  the  order  of  removal  was  made :  — 

Held,  that  the  period  of  his  imprisonment  was  to  be  excluded  from  the  computation  of 
his  residence  in  the  respondent  parish,  and  that  the  wife  and  children  were  not  re- 
movable therefrom.    li. 
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4.  Order  of  Removal — 9  jr  10  Vict.  c.  66  —  IrremovabUity — /mpruofUiKiit]  A 
pauper  bid  resided  in  the  respondent  parish  for  upwards  of  five  yean  next  befinc 
the  application  for  a  warrant  for  his  rencM^al  excluding  a  period  during  which  he 
was  an  inmate  of  the  workhouse  in  the  said  parish,  and  «xcludinff  also  two  periods 
of  three  weeks,  and  two  weeks  during  which  he  was  imprisoned  m  a  house. of  coc^ 
rection,  situate  out  of  the  respondent  parish,  under  committals  for  misbehayior  in 
the  workhouse :  — 

Hddy  that  these  periods  were  to  be  excluded  from  the  computation  fbr  all  purposes, 
and  that  the  pauper  was  consequently  irremoyable  bj  reason  of  residence  fbr  fiye 
years  in  the  respondent  parish,  within  the  meaning  of  9  &  10  Vict  c  66,  s.  1.  Re- 
gina  y.  Inhabitants  of  St  Andrew^  814. 

5.  Order  of  Removal — Appeal.!^  Two  justices  in  and  for  a  county  remoyed  a  pauper 
from  a  township  in  the  borougn  of  L.  m  that  county  to  a  parish.  The  oyeneers  of 
parish,  within  twenty-one  days  after  notice  of  the  order,  gaye  notice  of  appeal  to  the 
next  (quarter  sessions  for  the  county.  They  appealed  to  the  borough  sessions  of  L., 
but  did  not,  within,  twenty-one  days,  giye  any  further  notice  of  appeal;  and  their 
appeal  was  dismissed  for  want  of  notice  of  appeal  to  the  borough  sessions :  — 

Heldy  that  no  appeal  by  to  the  county  sessions,  though  the  order  appealed  agsmst  was 
made  by  iustices  for  the  county,  who  had  within  the  borough,  concurrent  jurisdiction 
with  the  borough  justices.    Regina  y.  Recorder  of  Liverpool^  3S5. 

6.  Notice,']  That  the  notice  giyen  was  a  sufficient  notice  of  appeal,  within  stat  11  & 
12  Vict  c.  SI,  s.  9,  the  erroneous  statement  that  the  appeal  would  be  made  to  the 
county  sessions  being  merely  surplusage.    Ih. 

7.  Rule  absolute  for  a  mandamus  to  hear  the  appeal.    lb. 

8.  Order  of  Removal  — Appeal-^  Stat.  4.  ^  5  WUL  4,  c.  ISy  8.  Si.^  ^  In  April,  1848,  an 
order  was  made  for  remoyal  of  a  pauper  from  parish  B.  to  parish  C,  and  was  sus- 
pended the  same  day ;  and  C.  was  seryed  with  notice  of  the  order  of  remoyal  within 
ten  days.  On  26th  August,  1846,  stat  9  &  10  Vict  c.  66,  came  into  operation.  In 
September,  1847,  execution  of  the  order  was  directed  by  another  order  of  justices; 
and,  at  the  same  time,  they  ordered  payment,  by  C.  to  B.,  of  the  expenses  of  main- 
tenance from  April,  1848,  to  September,  1847 ;  and  the  pauper  was  remoyed  to  C. 
He  had  resided  m  B.  five  years  next  before  the  execution  of  the  order.  Afterwards 
C.  appealed  against  both  orders.  The  Sessions  confirmed  both.  On  cases  reserred 
for  tnis  court,  the  order  of  removal  was  confiimed  on  the  ground  that  the  appeal  was 
too  late ;  but  an  order  for  payment  was  ouashed,  on  the  griound  that  the  case  was 
not  within  stat  35  Geo.  8,  c  101,  s.  2,  tne  pauper  not  being  dead,  nor,  in  conse- 
auence  of  stat  9  &  10  c.  66,  s.  1,  legally  removed :  — 

Hetdy  nevertheless,  (on  motion  under  stat  11  and  12  Yict  c.  44,  s.  5,)  that,  after  the 
decision  of  this  court,  B.  was  entitled  to  an  order  on  C.  for  the  same  expenses  of 
maintenance,  the  settlement  havingnow  been  finally  adjudged  to  be  in  C^,  so  as  to 
bring  Uie  case  within  stat  4  and  5  Will.  4,  c.  76,  s.  84.    Regina  y.  Wodehotuet  425. 

PERILS  OP  THE  SEA. 
See  Insurance. 

PERJURY. 

1.  Proof  of  former  Trial.']  On  the  trial  of  an^  indictment  for  perjury  at  Central 
Criminal  Uourt,  to  prove  the  fact  of  a  former  trial  in  the  same  court :  — 

Held,  that  the  production,  by  the  officer  of  the  court,  of  the  caption,  the  indictment, 
with  Hie  inaorsement  of  the  prisoner's  plea,  the  verdict,  and  the  sentence  of  the 
court  upon  it,  toother  with  tne  minutes  of  the  trial  made  by  the  officer  in  court, 
was  sufficient  evidence  of  it ;  and  that  the  production  of  neither  the  record  nor  a 
certificate,  under  the  14  &  15  Vict  c.  99,  s.  13,  and  14  &  15  Vict  100,  s.  22,  was 
necessary.    Regina  y.  Newman^  629. 

2.  Corroborative  Evidence.]  Where  pefjur^  was  assigned  upon  a  statement  made  by 
the  prisoner  on  oath,  upon  a  trial  at  ntsiprius,  wat  in  June,  1851,  he  owed  no 
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more  than  one  quarter's  rent  to  his  landlord,  and  the  prosecutor  swore  that  the  pri- 
soner owed  five  quarters'  rent  at  that  date,  and  to  corroborate  the  prosecutor^s  evi- 
dence a  witness  was  called,  who  proved  that  in  August,  1850,  the  prisoner  had  ad- 
mitted to  him  that  he  then  owed  nis  landlord  three  or  four  quarters'  rent :  — 
Held,  first,  that  this  was  not  such  corroboration  as  is  necessaxy  to  sustain  an  indictment 
for  perjury.    Regina  v.  Boulter,  587. 

3.  Secondly,  that  two  witnesses  are  not  essentially  necessary  to  contradict  the  oath  on 
which  the  perjury  is  assigned,  but  that  there  must  be  something  more  than  the  oath 
of  one,  to  snow  that  one  party  is  more  to  be  believed  than  the  other.    Ih, 

4.  Jurisdiction  of  Justices.']  Perjury  was  committed  before  magistrates,  upon  the 
second  application  for  a  bastardy  onler,  a  former  application  having  been  dismissed 
on  the  merits :  — 

Heldj  that  the  magistrates  had  jurisdiction,  and  the  prisoners  were  properly  convicted. 
Regina  v.  Cook,  551. 

PIPES. 
LkMity  to  he  Tcaced.] 

See  Taxes. 


PLEADING. 
See  LaneuviUe  v.  Anderson,  581. 
See  Account.    Administratiox.    Cokspiract.    Insurance. 

POOR-RATES. 
See  Taxes. 

POSSESSION. 
See  Larceny. 

PRACTICE. 

Special  Jury  —  Discharging  Rule  —  Nomination  —  Reduction^]  Where,  after  notice 
of  trial,  the  defendant  hatd  obtained  a  rule  for  a  special  jury  for  the  purpose  of  delay, 
and  had  nominated  but  not  reduced  the  specialjury,  the  court  refused  a  rule  nisi  to 
dischai^e  the  rule  for  a  specialjury.    White  v.  Eastern  Union  Railway  Company,  451. 

PRESUMPTIONS. 
See  Watercourse. 

PRINCIPAL  AND  ACCESSORY. 

1.  Misdemeanor,']  In  misdemeanor  all  guilty  participators  are  principals.  Regina  v. 
Greenwood,  535. 

2.  Therefore,  where  W.  6.  and  one  J.  were  indicted  for  uttering  counterfeit  coin,  and 
the  evidence  was  that  the  uttering  charged  in  the  indictment  was  effected  b^  J.  in 
the  absence  of  W.  G.,  but  proof  was  given  that  before  the  uttering  the  two  prisoners 
were  acting  together  in  concert,  and  the  jury  found  that  they  were,  on  the  evening 
in  question,  engaged  in  the  common  purpose  of  uttering  counterfeit  coin :  — 

Held,  that  W.  G.  was  rightly  convicted  as  a  principal,    fh, 

8.  Rex  y.  Else,  Russ.  &  R.  C.  C.  142,  and  Reg.  v.  Page,  1  Russ.  Or.  82,  overruled.    lb. 
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PRODUCTION  OF  DOCUMENTS. 
See  Evidence. 


PROAHSSORY  NOTE. 

What  is.'] 

See  Evidence. 

PUBLIC  POLICY. 
When  it  vitiates  a  Contract.'] 

See  Assumpsit. 

RAILWAY 

Rating  of,] 

See  Taxes. 

RAILWAY  COMPANIES. 

1.  Contract^  Legality  of —  Withdrawing  Opposition  to  Bill — Division  of  Profits.]  By 
certain  articles  of  agreement  made  between  the  S.  and  B.  Rulway  Company,  the  L. 
and  N.  W.  Railway  Company,  and  the  S.  U.  Railway  Compan;jr,  recitms  that  the 
S.  and  B.  Railway  Company  had  agreed  to  withdraw  their  opposition  to  a  oil!  before 
parliament  for  authorizing  a  lease  m  the  S.  U.  Railway  Company  to  the  L.  and  N. 
W.  Railway  Company,  and  that  it  had  been  mntualfy  agreed  by  the  three  compa- 
nies that  the  covenants  thereinafter  contained  should  to  mutually  entered  into  oy 
them,  on  an  act  being  obtained  for  uttering  such  lease,  it  was  witnessed  (inter  alia) 
that  during  the  continuance  of  such  lease  separate  accounts  should  be  kept  of  all  pas- 
sengers, &c.  conveyed  on  the  S.  and  B.  and  S.  U.  Railway  lines,  and  tnat  the  mo- 
ney received  irrespective  of  such  traffic  should  be  divided  between  the  three  compa- 
nies in  certain  proportions ;  and  further,  that  during  the  continuance  of  such  lease 
the  L.  and  N.  W.  and  S.  U.  Railway  Companies  would  not  carry  any  passengers, 
goods,  &c.,  or  other  matters  and  things  between  certun  points,  nor  would  use  a  cer- 
tain portion  of  the  S.  U.  Railway  line,  to  compete  for  any  traffic  which  properly  be- 
longed to  the  S.  and  B.  Railway :  — 

Held  J  first,  that  this  agreement  was  not  void  as  a  fraud  upon  the  legisJature.  The 
Shrewsbury  and  Birmingham  Railtoay  Co.  v.  The  London  and Norlh-'Westem  Railway 
Co.  394. 

2.  Competition.]  Secondly,  that  it  was  not  illegal  as  giving  a  monopoly,  and  depriv- 
ing the  public  of  the  benefit  of  competition.    lb. 

3.  Thirdly,  that  the  stipulation  to  divide  the  profits  was  not  a  fraud  upon  the  share- 
holders of  the  respective  companies.    lb, 

4.  Conveyance  of  Troops,  Sfc^  Fourthly,  that  the  clause  restraining  the  carriage  of 
passengers,  &c.,  on  the  S.  u.  Railway  line  was  not  contrary  to  the  1  &  2  Vict  c.  98, 
and  the  7  &  8  Vict  c.  85,  providing  for  the  conveyance  of  mails  and  troops  on 
railways;  and 

5.  SemhU,  that  such  traffic  was  impliedly  excepted  out  of  the  restnuning  clause.    76. 

6.  Construction  of  Contract  —  Breach — Condition  Precedent.]  A  further  clause  of 
the  articles  provided  *^  That  the  agreement  thereby  come  to  should  not  in  any  man- 
ner be  evaded  or  eluded  by  either  of  the  contracting  parties,  nor  should  any 
arrangement,  scheme,  device,  or  contrivance  be  resorted  to  or  attempted  for  that 
purpose:  — 

Heldy  that  this  clause  was^  independent  of  the  existence  of  a  lease,  and  that  a  breacb 
was  well  assigned  upon  it,  without  averring  the  granting  of  any  such  lease.    lb. 

See  Costs. 
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RATES. 
See  Taxes. 

RECOGNIZANCES. 

1.  60  Geo,  8,  c.  9  —  1  WUl,  4,  c.  78  —  Scire  FaciasJ]  Where  writB  of  execution  have 
been  sued  out  without  effect,  on  a  judgment  in  an  action  for  libel  against  the  pub- 
lisher of  a  newspaper,  —  quare^  whether  a  scire  facias  will  be  issued  on  die  recogm- 
zances  of  the  sureties  taken  under  60  Gea  8,  c.  9,  and  1  WilL  4,  c.  78,  without  the 
fiat  of  the  attorney-general.     The  Duke  of  Brunswick^  ex  parte,  475. 

2.  SembUj  per  Parke,  B.,  that  it  may  be  so  issued ;  but,  per  Pollock,  C.  B.,  Aldeb- 
BON,  B.,  and  Platt,  B.,  that  the  fiat  of  tibe  Attomey-Ueneral  is  requisite.    lb. 


Of  Pauper.'] 


REMOVAL. 
See  Pauper. 


RENT. 


J^)portiontMni  of^ 
FlucluoHng  Bent] 


See  Corporation. 


See  Account. 


See  Lease. 


REPLEVIN. 
See  Will. 

RESIDENCE. 
See  Pauper. 


REVOCATION. 

See  Will. 


Parol  Evidenqfi  of.] 


SALE. 
See  Evidence. 


SCIRE  FACIAS. 
See  Recognizances. 


SET-OFF. 


See  Limitations. 
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SETTLEMENT. 
See  Pattpeb. 

SHIPS  AND  SHIPPING. 
See  BoTTOMBT.    Insu&ai^ce. 

SPECIAL  JURY. 
See  New  Tbial.    Pbagtice. 

STAMP. 
See  Evidence. 


STATUTES,  CITED,  EXPLAINED,  &c 


l& 


1& 


4& 

5& 

5& 

6& 

1& 

1& 

6& 

6& 

7& 

7& 

7& 

S8t 

9& 

9& 

9& 

9& 

11  fie 

11  & 

11  & 

11  & 

21  Jac  1,  c.  16,  B.  8 
27  Eliz.  c.  4    . 
48  Eliz.  c.  2 
4  Anne,  c.  16,  b.  27 

11  Geo.  2,  c.  19 

53  Geo.  8,  c.  127,  s.  7 
58  Geo.  8,  c.  16 
60  Geo.  8,  c.  9 

2  Geo.  4,  c.  72 

4  Grea  4,  c.  44 

6  Gea  4,  c.  50,  s.  80 

6  Geo.  4,  c.  129 

1  WilL  4,  c.  68,  s.  1  . 

1  Will.  4,  c.  78    . 

2  Will.  4,  c.  82 

4  Will.  4,  c.  22    . 

5  Will.  4,  c.  76 

6  WUL  4,  c.  20,  8.  21 
6  Will.  4,  c.  50,  8.  108 

6  Will.  4,  c.  71,  B.  56 
1  Vict  c.  26,  8.  9 

1  Vict.  c.  26 

2  Vict  c.  98      . 

2  Vifctc.  110,8.87 

7  Vict  c.  86      . 

7  Vict  c.  78 

8  Vict  C.  85      . 
8  Vict  c.  101 

8  Vict  c.  110    . 

9  Vict  c.  18 

10  Vict  c.  66,  8.  1       . 
10  Vict  c.  95,  8. 122 
10  Vict  c.  95,  8. 129   . 
10  Vict  c.  101,  8.  9 

12  Vict  c.  81,  8.  9       . 
12  Tict  c.  48 

12  Vict  c.  44,  8,  5       . 
12  Vict  c.  45,  8.  18 


.     882 

410 
.     275 

837 
470,  487 

283 
.     518 

475 
.     271 

287 
.    829 

287 

.    505 

475,  477 

.     805 

468,  470 

.     425 

805 
.     321 

449 
.     573 

600 
.     894 

503 
.     278 

321 
.     894 

552 

.     442 

276,  464 

309,  314 

501 
.    439 

560 
.     385 

305 
283,  425 
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11  &  12  Vict  c.  46 586 

12  &  18  Vict  c.  46 809 

18  8t  14  Vict  c.  61,  B.  15 499 

14  k  15  Vict  c.  79,  B.  27  .         .         .         . 560 

14  &  15  Vict  c.  99,  8.  6 324,  327,  488 

14  &  15  Vict  c.  99,  8.  18  .         .         .     * 529 

14  &  15  Vict  c.  99 572 

14  &  15  Vict  c.  100,  g.  22 ;  529 


STOCKHOLDER. 
In  a  Joint  Company,  Liability  o/.] 

See  Insurance. 


0/a  Vessel  Insured,^ 


In  County  Court.'] 


Of  Highways,'] 


STRANDING. 
See  Insurance. 

SUMMONS. 
See  County  Court. 

SURVEYOR. 

See  Assumpsit. 

TAXES. 


1.  Construction  of  Lighting  Act —  Tenements  and  Hereditaments —  Water  Company — 
Pipes,]  A  local  act  for  lisbting  a  hamlet  enacted  that  rates  should  be  laid  upon  all 
persons  who  should  inhabit,  use,  occupy,  or  be  in  possession  of,  or  enjoy  any  mes- 
suages, tenements,  houses,  warehouses,  or  other  buildings,  tenements,  or  hereditaments, 
situate  or  bein^  in  such  of  the  streets,  &c.,  or  other  public  passages  and  places  ^yithin 
the  hamlet  as  would,  from  time  to  time,  be  lighted  b^  virtue  of  3ie  act :  — 

Heldy  that  the  general  words,  "  tenements  and  hereditaments,''  included  only  things 
ejusdem  generis  with  those  before  mentioned,  and  which  were  capable  of  being  in- 
habited and  benefited  by  the  act ;  and  that  a  water  company  was  not  ratable  in  re- 
spect of  its  pipes  laid  in  the  ground  under  the  streets  of  the  hamlet  Regina  v;  The 
East  London  Waterworks  Co,  271. 

2.  Poor-Rate  —  Purposes  of  Science,  Literature,  Sfc,  exclusively  —  6  5*  1  Vict,  c,  ^^,] 
The  *'  United  Service  Institution  "  comprised  in  part  a  museum  of  natural  history, 
curiodties,  and  armor,  a  library,  lecture-room,  ana  rooms  fi>r  meetings  of  the  mem- 
bers and  council  of  mana^ment  on  the  bu^ness  of  the  institution.  By  the  deed  of 
trust  founding  the  institution,  and  by  the  laws,  it  was  declared  to  be  instituted  as  a 
central  repository  of  objects  of  professional  art,  science,  and  natural  history,  and  for 
books  and  documents  relating  to  those  studies,  or  of  general  information  and  the  de- 
liveiT  of  lectures  on  appropriate  subjects.  By  the  same  deed  the  trustees  were  to 
stand  possessed  of  all  land,  &c.,  moneys  transferred  to  them,  and  all  books,  specimens, 
models,  and  other  articles  belonging  to  the  institution,  in  trust  for  the  institution,  and 
it  w^  expressly  provided  by  a  mw  of  the  institution,  that  no  dividend,  gift,  or  bonus 
in  money  should  [)q  made  unto  or  between  any  of  its  members,  and  that  the  whole 
of  its  property  should  be  exclusively  applied  for  carrying  into  effect  its  design  as  a 
central  repository  for  objects  of  professional  art,  science,  and  natural  histor}',  and  for 
books  and  documents  relating  to  those  studies,  or  of  general  information,  and  for  the 
delivery  of  lectures  on  appropriate  subjects.  The  ordinary  membership  was  limited 
to  military  and  naval  officers  and  certam  civil  functionaries  and  candidates  for  com- 
missions in  the  army.    Foreigners  of  distinction,  eminent  individuals,  benefactors  to 
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the  institution,  (including  ladies,)  and  the  corps  diplomatique  might  be  admitted  as 
honorary  members,  and  foreign  naval  and  military  officers  as  corresponding  memben. 
The  members  had  the  privilege  of  introducing  visitors  to  all  the  rooms  of  the  institu- 
tion, except  the  library :  — 
Held^  that  the  inslitation  could  not  be  considered  as  '^  establi^ed  ezduftvely  for  the 
purpose  of  science,  literature,  or  the  fine  arts,"  and  therefore  was  not  exempt  under 
6  &  7  Vict.  c.  36,  from  being  rated  in  respect  of  the  part  described.  Begina  ▼.  The 
Church-wardens^  jrc,  ofSt.Martin4n4he-Fields^  278. 

3.  Church-Rate  —  Distress  Warrant.']  This  court  will  inquire  into  the  validity  of  an 
order  of  justices  before  compelling  them,  under  11  &  12  Vict  c.  44,  s.  5,  to  issue  a 
distress  warrant  to  enforce  such  order,  and  will  refuse  a  rule  for  that  purpose  where 
the  order  appears  to  be  invalid.    Regina  v.  CoUinSy  288. 

4.  Jurisdiction  of  Justices —  Objection  to  Validittf  of  Rate  —  58  Geo.  8,  c.  127,  s.  7 
— 11  Sf  12  VicL  c.  44,  9.  5.]  A  party  upon  appearing  before  two  justices  upon  a 
summons  for  non-payment  of  a  church-rate,  under  the  58  Grea  8,  c.  127,  s.  7,  stated 
to  the  justices  that  he  disputed  the  validity  of  the  rate,  and  specified  several  objec- 
tions. Whereupon  the  justices  adjourned  the  hearing,  to  admit  of  the  party  in  the 
mean  time  taking  steps  to  dispute  the  rate.  On  the  day  of  adjournment,  no  such 
steps  having  been  taken,  the  justices  made  an  order  for  the  payment  of  the  amount 
cUumed ;  but  afterwards  declmed  to  issue  a  distress  warrant  to  enforce  that  order :  — 

Heldf  that  the  order  was  made  without  jurisdiction,  and  therefore  that  a  rule,  under  the 
1 1  &  12  Vict  c.  44,  8.  5,  to  compel  the  issuing  of  a  distress  warrant  to  enforce  it  could 
not  be  granted,    lb, 

5.  Poor-Rate  —  Railway^  Rating  of — Deductions.]  The  Great  Western  Railway 
Company  was  assessed  to  the  rehef  of  the  poor  of  the  parish  of  T.  in  respect  of  two 
mUes  and  a  half,  beinff  a  portion  of  a  branch  line  which  was  originally  constructed 
as  an  independent  railway,  but  was  afterwards  incorporated  with  Sie  Great  Western 
Bdlway  by  act  of  parliament,  and  was  worked  b;^  the  company  as  part  of  their  entire 
railway.  A  certain  number  of  engines  and  carriages,  and  a  separate  stafi*of  officers 
and  servants  were  appropriated  to  the  branch,  ^o  separate  account  of  receipts  and 
expenditure  was  kept  in  respect  of  the  branch  as  distinguished  from  the  rest  of  the 
railway.  The  branch  could  be  worked  as  a  separate  railway  under  independent 
management,  but  at  a  greater  cost  and  with  a  larger  movable  stock  than  was  bestow- 
ed upon  it  It  was  found  that  the  actual  expenses  of  the  company  were  not  in  the 
proportion  of  the  actual  gross  receipts  either  on  the  branch  or  throughout  the  entire 
railway,  nor  were  either  such  gross  receipts  or  such  expenses  at  one  uniibim  rate 
per  mile  throughout  the  entire  rtulway.  The  parties  were  agreed,  upon  the  gross 
annual  receipts  from  the  whole  railway,  and  the  gross  annual  receipts  from  the  two 
nules  and  a  half  in  T.  In  order  to  ascertain  the  net  ratable  value  of  the  entire  rail- 
way, the  company  claimed,  in  addition  to  annual  allowances  for  the  repMrs  of  the 
permanent  way  and  of  the  movable  stock,  to  deduct  specific  sums  for  their  ultimate 
renewal  and  reproduction :  — 

Heldy  that  such  a  deduction  ought  to  be  allowed.  Regina  v.  The  Great  Western  Rail- 
way Co.  292. 

6.  In  order  to  ascertsun  the  net  ratable  value  of  the  two  miles  and  a  half  in  T.,  the  de- 
ductions from  the  total  gross  revenue  ought  to  be  distributed  on  the  parochial  prin- 
ciple by  ascertaining  what  expenses  are  incurred  in  earning  the  gross  receipts  on  the 
two  miles  and  a  hau.    lb. 

7.  This  principle  does  not  preclude  a  consideration  of  expenses  wherever  ariang  lo- 
cally, which  are  necessary  for  keeping  the  subject  of  rate  at  the  value  which  is  the 
measure  of  the  assessment    lb. 

8.  Expenses,  how  to  be  apportioned.']  Wherever  such  expenses  in  &ct  apply  equally 
to^  every  mile  of  a  railway,  it  is  a  convenient  and  allowable  mode  to  arrive  by  a 
miles^  division  at  the  proportional  part  to  be  assigned  to  the  miles  in  any  particular 
parish.    lb. 

9.  Branchy  Separation  of  from  Trunk  Line.]  The  company  in  ascertaining  the  net 
ratable  value  of  die  two  miles  and  a  half  in  T.,  claimed  to  separate  the  branch  from 
the  rest  of  the  railway  as  to  all  the  expenses  except  a  small  portion  of  the  general 
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expenses  of  the  entire  nulwar,  and  to  divide  the  expenses  of  the  branch  thus  sepa- 
rated on  the  mileage  principle :  — 
Held,  that  under  the  circumstances  of  the  case,  they  could  not  thus  separate  the.  branch 
ttom.  the  rest  of  the  railway,  and  consider  it  as  a  distinct  whole.    lb, 

a 

10.  The  respondents  claimed  to  assess  the  two  miles  and  a  half  in  T.,  in  the  ratio 

which  the  gross  annual  receipts  in  T.  bore  to  the  gross  annual  receipts  of  the  entire 

railway:  — 
Held,  that  the  facts  found  in  the  case  reserved,  precluded  such  an  apportionment  of  the 

expenses,  and  that  the  mode  contended  for  by  the  respondents  could  not  be  adopted. 

lb, 

TENANTS  m  COMMON. 
Action  of  Account  between,"] 

See  Account. 

TENEMENTS  AND  HEREDITAMENTS. 

Meaning  of,'] 

See  Taxes. 


TITHE  COMMUTATION  ACT. 
See  Leavk. 


TRESPASS. 
WhcU  Possession  toill  Maintain,] 

See  Larceny. 


TROVER. 

1.  Conversion,]  There  is  no  conversion  of  goods  for  which  trover  will  lie,  unless  there 
be  a  repudiation  of  the  right  of  the  owner,  or  the  exercise  of  a  dominion  over  them 
inconsistent  with  that  right    Heald  v.  Carey,  429. 

2.  Consignee — Customs  —  Negligence  —  Fire,"^  H.  residing  in  Paris,  despatched 
seven  cases  of  soods  by  a  railway,  vtd  Dunkirk,  to  London,  deliverable  to  N.  or  or- 
der. One  of  the  cases  arrived  at  Dunkirk  damaged.  R.,  the  a^nt  of  the  railway 
and  of  the  Dunkirk  and  London  steamboats  in  connection  with  it,  had  lihe  damaged 
case  inspected  according  to  the  law  of  France,  and  consigned  it  to  the  defenduit, 
the  broker  for  the  steamboats  in  London,  to  hcdd  at  the  disposal  of  N.  or  order.  N. 
accepted  a  bill  of  lading  for  the  case.  On  its  arrival  at  London,  no  one  havine 
claimed  the  case  within  the  time  specified  in  the  bill  of  hiding,  the  defendant  paid 
the  duty  on  it  and  removed  it  into  a  warehouse  of  B.,  and  B.  removed  it  into  another 
of  his  warehouses,  without  the  defendant's  knowledge.  There  it  was  burned  by  an 
accidental  fire :  — 

Held,  that,  whether  tJie  defendant  was  bound  to  pay,  or  justified  in  paying  the  duty, 
or  not,  there  was  no  conversion  by  him.    lb, 

3.  Held,  per  Maulb,  J.,  that  there  was  no  negligence  on  the  part  of  the  defendant. 
lb, 

4.  Conviction  at  Assizes  —  Assignment  after  CommissionrDay,  but  befitre  ConwitAioin^ 
Although  by  coniempUtion  of  law  the  whole  time  during  which  assizes  continue  at 
one  pU^e,  i^  considered  for  some  purposes  as  one  legal  day,  yet  the  particular  day 
on  which  a  conviction  actually  took  place  may  be  proved  when  necessary.  There- 
fore, where  a  convicted  felon  made  a  bonSk  fiae  assignment  of  goods  after  the  com- 
mission-dav  of  the  assizes,  but  before  the  day  on  wmch  he  was  actually  convicted,  it 
was  held  that  the  asagnee  could  prove  the  actual  day  of  the  conviction,  although  the 
reoord  mentioned  only  the  ccmmiission-day,  and  that  the  assignment  was  valid. 
Whitaker  v.  Wisbey,  457. 

VOL.  IX.  55 
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UNITED  SERVICE  INSTITUTION. 

Uabilityfor  Poor^Rates.'] 

See  Taxes. 

USAGE. 
See  ELiGHWAT. 

USE  AND  OCCUPATION. 

See  CORPOBATION. 

VOLUNTARY  CONVEYANCE. 
See  Fraudulent  Conyetakce. 

WARRANT. 

See  Taxes. 
For  Interest."]         ^ 

See  Eyidencb. 

WARRANT  OF  ATTORNEY. 

Attested  by  an  uncertificated  Attorney.] 

See  Attorney. 

WATERCOURSE. 

1.  Right  to  Water.]  The  light  to  have  a  stream  of  water  which  flows  above  gromid 
running  in  its  natural  course,  b  not  by  a  presumed  grant  from  long  acquiescence  on 
the  part  of  the  riparian  proprietors,  above  and  below,  but  is  exiure  naturtB^  and  an 
incident  of  properbr ;  and  an  action  lies  for  infringement  of  this  right  Dick-^ 
inson  v.  The  Grand  Junction  Canal  Co.  518. 

2.  Aliter  in  the  case  of  underground  water ;  unless  in  the  case  of  a  snbterranean 
stream  whose  course  is  well  known.    lb. 

8.  Underground  Water.]  Where  water  is  taken  from  a  river  afler  it  has  fonned  part 
of  its  stream,  not  by  the  reasonable  use  of  it  by  anollier  riparian  proprietor,  but  by 
the  digging  of  a  well,  an  action  at  common  law  will  lie  by^  a  riparian  proprietor  for 
injury  to  his  ri^ht,  against  the  party  digging  the  well ;  as  it  also  may  for  the  abstrac- 
tion of  water  which  never  did  n>nn  part  of  uie  river,  but  has  been  prevented  from  do- 
ing so  in  its  natural  course  by  the  excavation  of  the  well ;  and  this  whether  the  wa- 
ter was  part  of  an  underground  watercourse,  or  percolated  through  the  strata.    lb. 

4.  Quare,  if  the  party  dimng  the  well  was  ignorant,  and  could  not  by  any  degree  of 
care  have  ascertained  before  making  the  well  that  it  would  have  the  effect  of  ab- 
stracting the  water,  and  when  he  discovered  that  it  did,  could  not  have  repaired  die 
mischief  an  action  at  common  law  would  be  maintainable  agiunst  him  ?    lb.    . 

5.  Action  for.]  Such  an  action  may,  however,  be  maintained  on  an  agreement  not  to 
diminish  the  supply  of  water  of  the  river,  or  on  the  provisions  of  a  special  act  of  par- 
liament to  that  effect.    lb. 

6.  pamam.]  In  any  of  the  above  cases  the  action  is  maintainable  for  iignry  to  die 
right,  though  no  actual  loss  may  have  been  occasioned.    lb. 
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WATER  COMPANY. 
Liability  to  he  taxed.'] 


IJabiUty  to  he  taxed,] 


See  Taxes. 

WATER  PIPES. 
See  Taxes. 

WILL. 


1.  Construction  of —  Constitutional  Idmitation — Marriage^  f^c.  without  Consent."]  Re- 
plevin for  an  alleged  wrongful  distress.  The  defendant  avowed,  justifying  the  dis- 
tress in  respect  of  his  title  to  half  a  year's  rentnchar^.  The  avowry  set  out  a  will 
by  which  the  testator,  amongst  other  limitations,  devised  his  estates  in  G.  to  W.  B. 
for  life,  with  a  power  of  appointment,  and  in  default  of  appointment  in  strict  setde- 
ment,  remainder  to  T.  R.  B,  and  Diana  his  wife,  one  of  the  testator's  natural  daugh- 
ters, in  the  like  strict  setdement ;  remainder  in  the  same  manner  to  W.  L.  and  So- 
phia his  wife,  another  of  the  testator's  natural  daughters ;  renuunder  "  to  the  use 
and  behoof  of  Louisa  Wentworth  (the  other  of  his  natural  daughters,)  or  such  person 
as  she  should  first  iptennarry  with,  if  any,  before  she  attains  the  age  of  twenty-one 
years,  by  and  wiUi  the  consent  and  approbation  of  trustees  or  the  survivor  of  them 
and  his  heirs,  and  which  person  should  also  previously  make  a  competent  setdement 
upon  her,  to  the  like  approbation  of  the  said  trustees,  for  and  during  their  joint  nar 
tural  lives  or  the  life  of  the  survivor  of  them,  without  impeachment  of  waste,  and 
from  and  after  the  determination  of  that  estate  llien  to  the  use  of  the  trustees  and  the 
survivor  of  them  and  his  heirs,  for  and  durins  the  life  of  his  sud  daughter  Louisa 
or  such  person  as  she  shoidd  so  first  marry  (if  any)  and  the  life  of  the  longer  liver 
of  them,  upon  trust,  to  support  continent  estates,  and  after  the  decease  of  the  loneer 
liver  of  them,  his  said  daughter  Louisa,  and  of  such  person  as  she  should  so  &Bt 
marry  (if  any)  then  to  the  use  and  behoof  of  all  and  every  or  any  the  son  and  sons 
of  the  body  of  his  said  daughter  Louisa  by  such  first  or  any  arer-taken  husband, 
with  the  like  power  of  appointment,  and  for  all  such  and  the  like  estates  and  inte- 
rests and  with  the  like  remainders  and  limitations  as  aforesaid  in  relation  as  afore- 
8Eud,  with  remainder  over  in  de&ult  of  such  issue.  The  testator  then  devised  unto 
**  J.  Cockshutt  and  his  heirs  one  other  annuity  or  clear  yearly  reht-chai^e  of  8000/. 
upon  trust  nevertheless  to  and  for  the  only  proper  use  and  behoof  of  my  said  daugh- 
ter Louisa  Wentworth  and  her  assigns  until  she,  his  said  daughter,  should  marry 
(under  and  with  the  restriction  above  mentionec^)  or  for  and  during  the  time  of  her 
natural  life,  and  when  and  so  soon  as  she  his  said  daughter  should  marry  as  afore- 
said, then  upon  such  trusts,  and  in  like  manner  and  with  the  like  powers  and  for 
such  and  the  like  estates  and  interests,  and  with  the  like  remainders  and  limitations, 
and  subject  to  the  same  contingencies  and  annihilations  as  is  and  are  thereinbefore 
particularly  mentioned,  expressed,  limited,  directed,  and  declared  of  and  concerning 
and  in  relation  to  the  aforesaid  rent-charge  thereinbefore  given  unto  or  for  the  bene- 
fit of  his  said  daughter  Sophia."  The  avowry  further  stated  that,  on  the  2dd  of 
February,  1 794,  Louisa  married  W.  S.  and  had  issue  G.  B.  S.,  tbeir  eldest  son. 
That  W.  S.  died  on  the  20th  of  April,  181 7,  leavinjg  G.  B.  S.  him  surviving.  That 
Louisa  afterwards  married  J.  Clifiord,  and  bv  an  indenture  of  the  1  Sth  of  August, 
18d8,  in  pursuance  of  the  power  in  the  will,  she  appointed,  immediately  after  her 
death,  the  said  rent-charge  of  3000L  secondly  mentioned  in  the  will  to  the  use  of  the 

•  said  G.  B.  S.  and  his  heirs.  That  the  said  G.  B.  S.  afterwards  and  after  he  had 
attained  twentjr-one,  by  an  indenture  of  the  14th  of  Aug^pt,  1838,  granted  the  said 
rent-charge,  with  all  powers  and  remedies  of  diistress,  to  K.  F.  B.  and  the  defendant 
and  their  lieirs,  and  for  all  his  estates  therein  or  which  he  could  grant  by  virtue  of 
the  limitations  in  the  will  to  Louisa's  first  son  or  by  the  appointment  expressed  in 
the  indenture  orthe  ISth  of  August,  1838.  That  R.  F.  B.  died  on  the  lOdi  of  Ja- 
nuary, 1841,  and  tJie  said  Louisa  on  the  21st  December,  1846,  and  that  neither  she, 
Dor  me  said  W.  S.,  nor  J.  C,  nor  any  issue  of  lier  body,  had  become  possessed  of 
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tbe  hereditamentB  and  premises  devised  by  tbe  will  other  tiian  the  said  renUihaive, 
&c.  Plea,  setting  out  toe  first  indenture,  and  alleging  in  bar  that  at  the  time  of  me 
marriage  of  Louisa  with  the  said  W.  S.  she  was  under  twenty-one,  and  that  she  bo 
married  without  the  consent  or  approbation  of  the  trustees  or  either  of  them^  nor 
was  any  settlement  made  by  the  said  W.  S.  on  her  previous  to  such  marriace :  — 
Held,  upon  demurrer,  that  the  above  words  "  when  and  so  soon  as  she  his  said  daughter 
shoidd  marry  as  aforesaid,"  were  to  be  taken  as  referring  merely  to  the  fiict  of  mar- 
riage before  mentioned,  and  that  although  the  limitations  of  the  rent-chaige  in  &var 
of  Louisa's  first  husband  could  not  have  taken  efifect,  yet  those  in  fkvor  of  her  aons 
by  him  or  her  aftei^taken  husband  would ;  that  a  power  of  appointment  became 
vested  in  Mrs.  Clifibrd,  and  therefore  that  the  first  avowry  was  valid,  and  the  plea 
in  bar  no  answer  to  it.    Beaumont  v.  Squire,  S80. 

2.  Construction  of —  Partial  Revocation  hy  CodiciL]  A  testator,  by  his  will,  devised 
certain  houses  to  his  son  John  fi>r  life,  and  after  his  death  unto  his  children  then 
bom,  or  thereafter  to  be  bom,  upon  their  attaining  a  certain  age  as  tenants  in  com- 
mon, and  in  case  of  the  death  of  any  one  of  them  under  the  specified  age,  the  share 
and  shares  of  the  child  or  children  so  dying  to  go  to  the  survivors  and  survivor,  and 
in  case  of  the  death  of  all  of  such  children  under  that  ase,  then  to  trustees  to  permit 
the  testator's  three  daughters  S.  W.,  A.  D.,  and  £.  M.  D.  to  receive  the  rents  during 
their  lives  in  equal  shares,  and  after  their  decease  to  their  cluldren  in  fee.  The  tes- 
tator made  a  c<xiicil  in  these  words :  —  "I  likewise  revoke  that  part  of  my  last  wOl 
and  testament  whereby  I  give,  &c.  ^the  houses  in  question^  unto  my  son  John  Dol- 
ley  and  to  his  heirs,  and  my  will  is  that  my  daughters  A.  D.  and  £.  JUL  D.  should 
enjoy  them,  and  I  hereby  give  and  bequeathe  the  said  freehold  ground  and  houses 
to  my  said  daughters  A.  D.  and  £.  M.  D.  equallv  and  jointly  between  them  and  to 
the  survivor  of  them,  and  after  their  decease  to  their  cnild  or  children  equally,  and 
if  they  should  both  die  leaving  no  child  or  children,  then  the  said  fineehoku  to  go  as 
ordered  by  my  said  will" 

The  daughters,  A.  D.  and  £.  M.  D.  died,  leaving  no  child.  John,  the  son,  died  in 
1850,  leaving  a  daughter,  his  onlv  surviving  chiM,  (one  of  the  lessors  of  the  plaintiff,) 
who  was  bom  in  the  testator's  lifetime  and  attained  the  required  age.  John  had  an- 
other daughter  bom  in  the  testator's  lifetime,  and  who  married  and  had  a  son,  but 
she  and  her  son  both  died  in  the  lifetime  of  John.  The  testator^s  third  daughter, 
S.  W.  died  leaving  children,  who  were  the  defendants :  — 

Held,  ihaX  the  codicil  acted  as  a  revocation,  only  so  fiir  as  to  effectuate  the  intention  of 
the  testator  to  prefer  A.  D.  and  E.  M.  D.  and  their  children,  to  John  and  his  child- 
ren, and  therefore  that  the  lessors  of  the  plaintiff  were  entitled  to  a  moiety  of  the 
houses  in  question.    Doe  d.  Evers  v.  Ward,  418. 

3.  Probate  of.]  A  will  and  second  testamentary  paper  were  written  on  the  same 
sheet  of  paper ;  the  will  was  duly  executed,  but  the  other  pajier  was  merely  ngned 
by  the  testatrix.  Probate  of  the  will  alone  decreed.  In  the  Goods  of  Taj^f  (£dc.) 
582. 

4.  1  Vict,  c.  26,  8,  20  —  Revocation.']  The  deceased  duly  executed  his  wiU  in  1846 ; 
in  1850  circumstances  occurred  which  rendered  this  will  inoperative,  except  as  to  a 
legacy  of  100/. ;  and  in  December  he  drew  a  pen  across  the  will,  and  wrote  at  the 
top  of  each  sheet  **  cancelled,"  and  also,  at  the  end  of  the  will,  he  wrote,  **  Can- 
celled by  me,  this  first  day  of  December,  1850."  Probate  was  allowed.  In  ike 
Goods  ofFary,  (Ecc.)  600. 

5.  A  Codicil  revoking  aU  Testamentary  Instruments  is  entitled  to  Probate  —  Evidence 
of  Execution,']    BrencMey  v.  I^nn,  (Ecc)  563. 

6.  Executors  ^  WHO.  of  Married  Women  refusing  to  propound  —  Inlegacy  ~^  Admnis- 
tration.]    Spitly  v.  Baifey,  (Ecc.)  570.  ^ 

7.  Married  Woman  —  Separate  Estate  —  Funeral  Expenses  —  Costs.] 

See  In  iJie  Goods  ofSpitty,  (Ecc)  571. 

8.  Signature  at  Foot  or  End.] 

See  In  the  Goods  of  Smith,  573. 


